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A Chancellor to both Their Highneſſes 


KINCES of WALES. 


The Fitty Edirion, 
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mer Impreſpns; with an Addition of many Thouſands of new 


| Reterences, 5 Edauurd Chilton late of the canes Eſq;. 


Wich an exc Alphabetical TABLE, by an 1 and 
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TO THE 


H Commentaries of this mft Excet: 


merly ſuffered the Misfortune of a Rude 


private Gain than the Good of the Nation, Ho- 
nour of the Law, and Renown of the Author, 
Printed them; and then, without Conſulting 
with any, that either knew the Laws, or were 


acquainted with the Author s moſt excellent Style, . 


publiſhed them deformed, without any Correction: 


Which, when Extant, ſeemed Beauteous in their 
Confuſion. However, to wipe off the Duſt from 


this moſt excellent Jewel, an Honourable and a 


k Learned Hand hath, out of a Reſpef to the 


Aſbes of the Learned Author, beſtowed more than 


2 few Hours in the Perufing and. Amending the 


Unhappy Miſtakes ; and, as in a Perſpect, to he- 
hold the Body of theſe moſt excellent Commen- 
taries, hath compiled a Table worthy to be an- 
nexed to the Works of the Learned HOBART. 


The Ancients (though Barbarous, as Sir Walter 


A Rawleigh 
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lient and Famous Judge, having for- 
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and Unckilful Expoſer, who aiming more at his 
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Hiſtory of the World, 
Lib. 2. Sect. 3. 


Greateſt an 


Rawleigh obſerveth) had Laws in ſo high an E- 
fteem, that thoſe, whoſe Wiſdoms had ſingled out 
to be the firſt Founders of them, were honoured 
as Gods: And others, that made either Adadi- 


tions or Corrections, were commended to all Po- 


ſterity for Men of no leſs Vertue, and no leſs li- 


as 


berally Be 7 7 to their Countrey. than the 


ver governed them. If ſo ſacred a Reverence, 
and glorious an Eſteem, were given by Fleathens 


to ſuch, what Tribute 8 p78 be paid to the Memo- 


ry of the Author and Compleater of theſe moſt 


- Excellent Pieces ? Doubtleſs , Divinos Hymnos 


canere, & Leges Patrias, Magnorumque geſta 
Virorum graviter recenſere, cannot be ill em- 


ployed. However I ſhall, whilſt I Live, have 


them in great Eſteem, and ſubſcribe my ſelf, 
Your Humble Servant, 
C. M. 
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THE 


Of all the 2 


ho — V. „ 4,84 eee 


Reported or cited, Alphabetically diſ- 


poſed, and ſo tranſpoſed, that the Caſes 
may as well be found by the Names of the 


Defendants, as by the Names of the Plain- 


riffs. 


A 
Dams and Flemming, Page 283 
Adamſon and Williams, 


Philip Lord Stanhop, 


Adrian Cook = Adrian Gilbert, 77, 3 z 1 
Agar and Liſle, 187 


Allen and Glanvile, ; 115 
Allen and Walter, 133 


Alkin and Blackford, ” 116 
Alkin Doctor, | 230 
Amphurſt end Palmer, 331 


Andrews and Coup, 39 


Andrews and Moon, 133 


Andrews and De. la-hay, 178 
Andrews and Dorrel, 190 
Andrews and Fawkner, 266 
Ap-John and Harris, 246 


Armeſey, N 113 
Armſteed and Green, 65 


Bichop of Lincoln, verſ & 237 


Armſteed, Page 251 
Arrowſmith and Lees, 246 
Arundel, 64 
Arundel Counteſs and Lord Wil.) 
liam Howard) verſus the King C 109 
and the Lord Hunſden, | 


Afhenhurſt and Curtis, 17 Jac. 24 


Askwith and L. Darcye, 234 
Aſtal 29 and Hugh Ridge, 34 & 
35 | 180 


Aſton Pariſh verſus Caſtle Bermidge 
Chapel, 66 


Aſton Sir Roger and Sir William Fleet- 


wood, 45 
Aubigny L. verſus L. Clifton, 213 
Audly and Jennings, 9 Jac. 79. 213 


Auſtin werſus Jervoyle alias Gervas, 69,77 
Auſtin and Kirby, 248 


Axworth and Thomas, "0 
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B 
Adham's Caſe, Page 328 
Baker verſus Spain, 1 
Balden and Temple, 202 
Balder and Blackborn, 285 
Banks and Parker, 76 


Banneſter and Dunch, 14 Jac. 92 


Barber and Daviſon, . — 
Barker and Cocker, 5 
Barnaby and Box, 4 117, 268 
Barneſley and Cox, 47 
Barns's Caſe, 74 
Barns and Robbins, 130 
Barns and Greenly, | 190 
Barret and Winchcombe, 12 2 Jac. 38 
Barret's Caſe, 249 
Barrow and Lewellin, 5 62 
Bartlet and Howard, Xx 181 
Baskervile and Heard, : | 232 
Bawtry and lited, 218 
Bayfield and Hawles, 176 
Bayle and Gird, 89 
Baily and Boothby, | 69 
Beckwith and Warley, _ 218 


Bedford Earl verſus Exeter Biſhop, 137 


Bell, Salkeld and Dacre verſus Lord Wil- 


liam Howard,. 91 
Bell verſus Hartley & Poor, oY 
Bellingam and Gardner, i 8 
| Bellingam” | fe 8 Fo 4136 
| Berrpes © aſe, | 192 
/ Biccot and Ward, | 193 
Bickford and Bickford, 245 
Bidwel and Catton, 216 
Binford verſus Freak & Uxor, 51 
Bingly S. Rich. es 1 Don. Diego, 78, 
113 
Bird and Cubner, 178 
Bird and Snel, 12 249 
Birket and Spendlows, 


Biſhop Thomas, Martin, Tailor, and 1 


i of York werſu$ Sir William El- 


315 
Blackborn and Balder, | 285 
Blackford and Alkin, 116 
Bland, 1 
Blunts Caſe, | 196 
Boothby and Baily, 69 
Bourcher and Smith, 248 
Bourcher verſus Eſſington, 244 
Bourcher Sir Ralph, 137 
Bowyer and Freeſtone 1287 
Box and Barnaby, een | 
Bradſhaw and Salmon, 1 474 
Bradſhaw and Wickſtead, 116 
Bradſhaw and Walker, | 249 
Brathwait and Hampleigh, 105 


. ; | 
* 


Bray Py dba. | Page 76 
Breadman and Coals, 


Brickhead verſus Archbiſhop of York pl | 


Coke, 110, 197 
Bridgman and Williams, 11 
Briers verſus Goddard, 250 
Br inſly and Partridge, | 88 
Brock and Spencer, 6 
Brown and Dunnery, 208 
Browne and Goffe, 190 

Brown and Goldſmith, 8 
Bruton and Morris, 12 
Budden and Wood, 119 
Buckle and Reinolds, 326 
Burcher and Ralph, 137 
Burket and Spenlows, 7 
Butler and Stukely, * 168 
Butler and Steward, 177 

C 
| ny and the King. 242 
Campian and Turner, 13 Jac. 331 
Canning and Welby, 210 
Canterbury Archbiſhop verſus Gawdy, 
O1 
Carliſle Biſhop verſus Wilſon, 25 
Carvamel verſus Richards, 68 
Carver and Haſlelrig, Ifr- 
Caſely and Weſton, 264 
Caſſon and Withes, 128 
Caſtilion verſus Smith's Executor, 283 
Caſtle Bermidge Chapel and Aſton Pa- 

. Tiſh, 66 
Catton and Bidwel, 216 
Chaffe William verſus Matthew Nichols, 

27 Kg. 294 
Chamberlain, | 184 
Chancellor de Cambridge werſus Wal- 

grave Sir Edward, 126, 164 
Lord Chancellor's Caſe, 214 
Chandler and Thompſon, 7 265 
Cheekly and Kid, - + avs 
Ceſter verſus 8. George, ibid. 


| Clanrickard Earl, and Francis his Wife, 
verſus Robert Sidney Vic. Liſle, 4 


8, 46, 273, 329 


Clark and Clunden, 29 
Clark and Wood, 305, 326 
Clark and Gilbert, 331 
Clasbrook and Liveſey, 220 
Clifton Lord verſus Lord . 213” 
Coachman and Hawly, 179 
Coals and Breadman, 253 
Cock and Jennour, | — 
Cocker and Barker, 329 
Cocket Arthur verſus Sit Richard Love- 
lace, | ; 68 
Cox and Barnſly, | 47 
Cocks 
7 | 
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Cooks and. Darſon, 5 4155 


Coke and Huſſy, 294 


Coke Clement werſus Dame Sarah * 
and Robert Leigh, 


Coke and the Archbiſhop of York Fd | 


Brickhead, 118 
Coke Sir Edward, 339 
Coke and Pre, 228 
College Jeſus, 136 
Collins and Copley, 179 
Collins and Darel, 18 Eliz. 170 
Collins and 1 horowgood, 188 | 
Collinſon's Caſe, 136 


Colt and Glover werſus Biſhop of Co- 
ventry and Litchfield, 


140 | 
Comfort and Thompſon, 192 
Caſe of Commenda's, 140 | 
Conisby and Wats, 247 | 
Conſtable's Caſz, 246 | 

Cook vide Coke. 
Cooke Adrian & Gil. Adrian, 775 31 
Cope and Lewy n, 1 

Coply and Collins 279 

Cornero verſus Don Alonſo de Valaſco, 

79,212 
Cotford and Wrodtoffe, 37 Eliz. 104 
Cotton and Harris, 188 
Cotton and Twiſſe, 265 


Coventry and Woodhall, 


Coventty and Litchfield Biſhop oy 
Colt and Glover, 


140 
Gounden and Clark. 29 
Courteen's Cale, 270 


Cowly & Uxor verſus Poulton & Uxor, 


129 
Cowper and Andrews, 39 | 
Cox and Barnſly, 
Crane and Tailor, 269 
Cranly verſus Kingſwell, 207 
Crookhay and Woodward, 217 
Croſſe and Hedge. 34 Eliz, 171 
Crow and Edwards, | F 
Cuddington verſ. Wilkins, 67, 81, 194 
Culmer and Bird, | 178 
Cumberlands Count, and n 


Counteſs, 7, 85 
Cuppledike ed Sir Philip Thirwel, 249 


Curly and Fleetwood, 267 
Curtis and Aſhenhurſt, | 34 
Curtiſe's Caſe, 72 
Cuſely and Pindar, 219 


D 


Acres Lord, 36 Eliz. 
Dacre Salkeld and Bell verſus Lord 


William Howard, 91 
Dale and Parry, 119 


Dale and Smales, 


471 


120 


* 


Digby verſus Fitzherbert, | Fage 10 r 
Danby «nd Archbiſhop of Vork, ) Jac. 113 


Darcy Lord Afwith, 


234 
Darcy Dame Sarah and Clement Cook 
verſus Robert Leigh, | 324 
Darcy Dinnis verſus Markham Jer. 120 
Darnbrook verſas Proctor Sic Stephen, 


138 
Darrel and Collins, 18 Elis. 4.6 
Darrel and Andrews, 190 
Darſon and Cocks, 215 
Daviſon and Barber, 183 
Dawtreye's Caſe, 38 
Day and Savage 8 
Dean and Harrington, 36 
Dean and Pye, 250 
Death and Gold, 92 
Delahay and Andrews, | 178 
Dennis Gabriel verſus Sir Arthur Man- 
nering, 202 
Denny and Lemman, 135 
Diggs and Sir John, 
Dimmock's Caſe, „ SY Gy 242 
Don Diego, &c. Sir Richard Biogly, 78, 
33 
Don Alonſo de Valaſco werſes Chis. 
79,212 
' Dorrel and Andrews; 190 
| Drake and Slade, 295 
Drury and Fitch, 219 
Drury and Kent, | 1 
Ducking and Harvy, 45, 268 
Dunch and Baniſter: 14 Jac. 92 
Duncombe and Wingfield, 254 
Dunnery and Browne, 208 
E. 
*Arl and Tuck, 178 
Edwards and Crow, 5 
Edwards and Leets, 140 
Edwards and Graves, 255. 
Edwards and Engleton, 282 
Ellil verſas Yardly, $2, 
Ellis ver/as Hide, 


Elvis Sir William verſus Archbiſhop ot 
York, Mar. Tallor and Thomas Biſhop, 


I 
Engleton and Edwards, ans 
Ensfield's Caſe, 329 | 
Eſſex Sir William and Elias Tiſdale, 

Eſſington verſus Bourcher, 4 

Evans verſus Pork and Percival, 62 
| Evely Stowley, | 180 


Exeter Biſh. verſus Earle of Bedford, - 


Exeter Counteſs verſa. Lady Roſſe, 213, 


236 
| Eyre and Ounſtram, 7 Jac, * 
A 3 Farmer 


130 


THE TABLE. 


F 
Armer and Sherman, Page 248 
Farmer ( Prohibition) 286 
Farmer (Fine) | 330 
Fawkner and Andrews, 266 
Ferrers and Topfall, 13. 
Fetherſton Haugh and Topfall, 251 
Fitch and Drury, 219 
Fitzhughe's Caſe, 19. 
Flemming and Adams, 283 


Fleetwood, Sir William and Sir Roger 


Aſton, 45 
Fleetwood and "ah 267 
Flood and Knight, 179 
Flood and Griffith, « 130 
Flower's/©aſe, 115 
Ford 42d Molineux A Morte 3 
Foreſt and Sir James Sandland, 72 


"Foſter and Wilſon verſus Leonard Maps, 


33 Eliz. * 
Foſter Doctor and Anne enten, FI 
Foxcroft and Lacy, 1 89 
Franks and Slater, 126 
Freak & Uxor verſus Binford, 

Freeman .and Waterer, 205, 266 
Freeſtone and Bowyer, 187 
Frith and Oates, 130, 151 
Fryer and Gildridge, 10 
Fitzherbert and r ert 
8 

6 Soc; Cale. 179 
G Gardner and fellingham, i 
Garſton verſus Warthington, 67 


Gawdy Sic Hen. verſus Archbiſhop of 


Canterbury, 301 
Gawtry Hundred 2 Norris, 139 
Gayhard and Miller, 284 
George and Jaſper verſus Napper, 177 


George Evan W Gillam Verch Howel 


43 Eliz. yy 126 
Gervas and Auſtin, 69,77 
Gibbs and Jenkins, b 191 
Gibbon and Points, 179 
Gibſon and Stoner, 81 


Gilbert Adrian and Coote 128 77.331 
Gilbert Gerrard and Richard Hilderſham 
verſus William Wright, 306 
Gilbert and Clark, 
Gildridge and Fryer, 


Gillam Verch Howel verſus Evan George, | 


Eliz. 126 
Girde and Bayle, 89 
Glanvill and Allen, 115 

5 | 


| Goodall and Sir Chriſtopher Heydon,265 


Grobham Sir Richard verſus Thornbo- 


Fr | 


Glover and Cole Ne fen Biſhop de Cores: 


try and Litchfield, Page 140 
| Goddard verſus Briers, 250 
Goffe and Brown, 190 
Gogle's Caſe, 189 
Gold and Death, 92 


Goldſmith and Brown, 101 


Grafton and Maſon, 


2 
Grantham and Hawley, 57 | 
Graves and Edwards, 265 
Gray and Revell, 184 
Green and Armſteed, 65 
Green and Harrington, 3 284 
Green verſus Harbin & Uxor, 189 
Greenly and Barns, 190 
Greenwood and Tyler, 314 
Griffith Flood, 136 
Grimſton and Molineux, AFL. 
Griſly and Lother, 2 
Griſly Sir George, 129 


_ rough, 82 
Grunnier and Nichols, 49 
Gunſton and Virely, 83 
I 
Fae Counteſs of Shrewsbury and 
Archbiſhop of York , verſus William 
S. Andrew, 184 
Hall and Kent, 113 
Hall and Wingfield, 195, 222 
Halley and Coachman, 179 
Hanner and Maſe, 283 
Hanſon and Norcliffe, 331 
Harbin & Uxor werſus Green, 189 
Hardin and Widlake, 2 
Hardingam and Wilton, 129 
Hare's Caſe, © 214 
Harrington and Deane, 36 
Harrington and Green, 284 
Harris and Cotton, 188 
Harris verſ#s Ap- John, 246 
Harriſon William, 35 Eliz. 183 
Hartley & Uxor verſus Bell, 177 
Hartley and Strede, 30, 328 
Harvey and Ducking, 45, 268 
Haſelrig and Carver, 251 
Hutton and Lake, 252, 253 
Haugh Fetherſton and Toplal, 25k 
Hawke and Read, I6 
Hawly and Grantham, | 132 
Hawles and Bayfield, 176 
Hayne and Bray, '- IG 
Heard and Baskerville, _ 22 
Hedge and Croſs, 34 Eliz. 171 
Herrenden and Margaret Palmer, 88 
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Iſted and Bawtry, 


"THE TABLE 


43 Eliz. 1426 
Howell and Samback, 133 
Humberton and Howgill, 72, 166 
Hundred de Gawtry verſus Norris, 139 


Hunſdon Dom. and Dom. Rex verſus 


Counteſs d' Arundel and Lord William 
Howard, 


109 

Hunt and Lowring, 284 

Huſſey and Moore, 93 

Huſſey and Cooke, 294 

Hutton Sir Timothy, 15 
1 


IA, and Rocheſter Biſhop verſus the 
Kin 


119 
Jackſon 3 and Doctor Foſter, 52 
Jacob azd Miles, =. 0, 268 
James Doctor, 17 
James and Pirs, 121 
Jaſper and George verſus Napper, 117 
Jebſon verſus Thornton, 140 
Jenkins and Gibbs, 191 
Jennings and Audley, 9 Jac. 79, 213 
Jennor and Cook, 66 
Jervoyſe and Auſtin, 66, 77 
Jeſus College, 136 
{nche and Rolls, 50 
John Jones's Cale, 38 
Johnlon and Thorowgood, 64 
Jones's Caſe, 185 
Jorden and Wilkes, | 5 


— — 


The King and the Lord Hunſdon verſus 
Counteſs of Arundel and Lord William 
Howard, 109 


The King verſus Biſhop of Rocheſter ood 
Jackſon, 


119 
The King and Champian, 242 
L 

Acy and Foxcroft, 89 

1 s Caſe, 201 
Lake and Hatton, 252, 253 
Land and Wiſeman, 70 
Lambe and Thompſon, 304 
Lampleigh and Brathwayt, 105 
Lancaſtell and Sidley, 264, 272, 282 
Lane and Mallory, 4 
Langham and Vicars, 225 
Laſtlow and Tomlinſon, 88 


Lawrence S. John Nevill and Wood ver- 
ſus Parker, 


70 
Lawring and Hunt, 284 
Laws and Scot, 327 
Lea and Payne, Y4 Jac. 191 
Ledſham verſus Row and Mudge, 66 
Lee and Kibber, ' 312 
Leets and Edwards, 190 
Lees verſus Arrowſmith, 246 
Leiceſter Counteſs and Pine, 38 
Leiceſter verſus Sir William Read, 68 
Leifield Doctor werſus Tiſdale, 10 


Leigh Robert verſus Dame Sarah Darcy 
and Clement Cooke, 


324 
Leiſure Sir Stephen verſus Hare, 214 
Lemman and Denny, 125 
Lewellin and Barrow, - 62 
Lewyin and Cope, DES . 
. Lichfield 

a \ 

A 


; 3 Sir Chriſtopher and Goodall, F 8 
| Page 265 28 
Hicks's Caſe, 215 K 
Hide verſus Ellis, 250 
Higford's Caſe, 182 K and Osbaſtone, Page 49 
Hilderſham Richard and Gilbert Gerard Keer and Owen, 90 
verſus William Wright, 306 Keinſhaw and Redding, 33, 34 Eliz. 170 
Hobart and Winſmore, I13 | Kelham and Manſey, 2 Jac. 33. 
Holder and Tailor, 12 Kennedy and Parker, 19 
Holford and Parker, 246 | Kent and Drury, 8. 
Holdford and Plat, 266 | Kent and Hall, I 15 
Holland and Shelley, 302 | Ket and Male, | 
Hollis's Caſe, 271 | Key and Marſhall ade Martin Knighih 
Holman and Swaine, 179, 203, 226 74. 
Holmes and Twiſt, . FI | Kibbet ied Lee, 312 
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Lord Chief juſtice 


930 E THE 


S HENRY HOBART 


COMMON PLEAS” 


(1) 


Richard Earl of Clanrickard, and the Lady Francis his Wife, Suſe Mich. i. ju. 


againſt Robert Sidney. 


ICHARD Carl of Clanrickard, and the Tady Francis his Wife, nen ee. 
b:ought a Fozmedon in Keverter againſt Robert Sidney Diſcount to the Husband and 
Liſle, of divers Meſſuages, Lands and Tenements in Ewhurſt, V by the Wit. 


Watlington, and other Towns, which Robert Earl of Eſſex, and the wy gets abby 185 


laid Francis then his Wife, by Fine did give unto William Gerard r 
© and Francis Mill, and the Heirs of the ſaid William, to the Uſe of Eliza beten 


'Y 


© Sidney, Daughter and Heir of Sir Philip Sidney Knight, and the Heirs of 


her VBodp, and fo2 Vekault of ſuch Jſſue, to the Uſe of the ſaid Lady Francis, 
and her Heirs: Et quæ poſt mortem pred. Eliz. ad præfatam Franc. revertere 


* debent per formam donationis præd. ac vigore Stat. &c. eo quod pred. Elizabetha 
e obiic fine hxred. de corpore ſuo exeun. | 


*© Whereupon the laid Earl and Counteſs counted accozdinglp; and the 


« Viſcount Liſle Defendant pleaded in Abatement of the Writ, that the 
. © ſatd Counteſs, at the Time of rhe Death of the ſaid Flizabeth, was covert of 


„the Plaintiff her now Hugband, ſo that the Night of the ſaid Tenements, 

e ſi quod, &c. to her husband and her did revert, and fo by the ſaid Writ ir 

* ought to have been ſuppoſed ; whereupon the Demandants demurred in j,,,...... 6.6 120 

“Law: And it was adjudged fo? them, that the Wzit was ſufficient. do 
And in this Caſe theſe differences were obſerved ; That if it were a Fo2me: pigerences B Forme- 

don in Defccnder, upon a Deſcent to the Wife, there the Deſcent muſt be made don, 364. Breife, 34. 

in the Wzit to the Wike alone, fo the Deſcent followeth the Blood; and to f;.“ per Keble 

that the Yusvand is a Stranger; and ſo is the Book of 19 H. 6. 46. and 19 Hl. 6. 46. 35 8.6; 

35 H. 6, fol. 1c. 13. where a Fo2medon in Deſcender was bzought by two Bul⸗ r . 13: H, 7. 11. 


bands and their Wives, and made the Deſcent in Blood to the Wives only ; Form 4 1. Vat a 
and pet concluded, that the Right ought to deſcend to the Husbands and 6.8. E. 3. 26. p. 3; 


their Wives : And Exception taken to it, and ozdered by the Court, that it 
ſhould be amended, and the Delcent made only to the Wives : On the other- 
Side, in a Ceſſavit by the Hus band and the Mike, oz a Writ of Efchcat, a 


Conſimili caſu, o Action of Waſte, becauſe there is veſted in them already 


either a Signiozp o2 Reverſion actually, and therefoze the Tand holden, o2 the 
p2clent Eſtate to return, is to come into Poſſeſon, therefoze in thoſe Caſes 


the Reverter is to be made to them both, and ſo are the Books, 3 HH. 6. 2. ; fl. 6. 2. 20 E ; 
| | 2 bre. 372. Reg. 131. 


pe Nar. Br. 210; 
Wut 


Fu 


A 


* 2 
4a". 
* 


—— — — ain — — * — — — eee NAY | 5 
; N Widlake verſ. } Thomas ver-j- | 
| \ Harding. Axworth. | 


But now in a Fozmedon in Keverter, wherein nothing is already tnveſr- 
ed, but the Kight onlp returns, there the Right map be laid to return either 
os 0 the Mike alone, 9 to the Yugband and Wike, as Danby reſolves plainly 
H. 4. f. Br Boron & in 33 H. 6. fo. 34. vide aus quelque ſois al Femme quelque fois tant al baron que 
Feme, 35. 33 H. 6. to. Femme 18 H. 6. 20. 5 H. 5. x4. 38 E 3. 16. K 18 E. 3. 3 Report de R. Thorpe & 
54. 18 Hl. g. 20. 3 H. e cas Pun carbonel, bre ve fuit abate pur ceo que le Reverter ſuit mis tant al Ba- 


5.13. 38 E. 3. 16. 18 
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E. 3. 3. ron & Femme. 

_ (2) Walter Widlake verſus Harding. 

ae Rot26 © NJ Alter Widlake bzought an Aion of Treſpaſs againſt Agnes Harding, 
” ko taking of a Pozrenger at Baſington. The Defendant pleaded, 


| © that one John Francklin was ſeiz'd of an Boule and Land in Baſington in 
Dexiſero leren“ Pee-ſimiple, holden in Socfage, And leaſed it ta the Plaintiff foz 99 Bears, 
gives Fee. 76 pielding ſeven Shillings a Year Kent quarterlp, bp even Poztions: 
„And after bp his Will did deviſe the Keverſion to Agnes Harding, and her 

* Deirs, in Fee-lmple ; and that foz a Quarter's Hen behind, ſhe diſtrained 

« the Poztenger in the Houſe deviſed : The Plancif confeſſing the Seitin of 

© Francklin, and the Leafe to himſelk, and the Death ok John Francklin, con⸗ 

“ vepe £-9erſfion to Edw. Francklin by Deſcent, and traverſed the De⸗ 

** viſ”to the Defendant, modo & forma. The Jury find that John Francklin 

** dj4 deviſe the Youſe and Land to Agnes in theſe Wozds, viz. Item, J do 

give and bequeath unto my Couſin Agnes Harding, and her Aſſigns, mp 
now dwelling Youſe, with all the Lands belonging to it, foz the Term 
„ * of Pinetp nine Years: And mp ſaid Couſin Agnes Harding hall have 
And 85 50. 313. mp Inherktante, if the Law will allow it: And chey found che Kent be⸗ 
Godb. 207. 2 Cre. 49. hind, and that ſhe had diſtrained the Dich fo2 the Kent, and it was ad⸗ 

Judgment, «« judged fo? Agnes Harding, that the Beviſe gave the Land to her and her Heirs, 


t30 Incerti Nominis & Temporis. 


Onſignior Coke, Chief Juſtice, reporta ceux Points in Capias in Banco Re- 
Divers Executions up gis, That when two are bound in Obligation jointlp and leverallp, 
on joine and ſeveral and the Obligee fue one of them in the Common Pleas, and the other in the 
Ce RR King's Bench, and had againſt him in the King's Bench a Capias, and took him 
in Exetution, and after took an Elegic againſt the other, and had Lands and 
Goods delivered in Erecution, as he might well, that thereupon the other 
in Execution by his Body had an Audita Querela, and mas delivered: And : 
becauſe the Judgment in thar Cafe muſt be, that he be diſcharged of the 5 
Cxetution, he ſhall never be taken again, though rhe Land taken in Execu⸗ 7 
tion ve evicted. 8 5 
Elegit Peremptory. And he laid alſo, That if an Elegit be ſued out, and ſo entred of Kecozd, 
V. paſe. 12. lac. in BR. though he get nothing by it, pet he ſhall never have other Execution, till 
In Cowley and Legazr's lomewhat be found ; and therefoze no Man will Ketozd the Execution, until 
| Cale: ir was agreed lomewhat be kound: But Gurre; Foz it is no Clegion of nothing. And as 
(according to the O. the Netozd faith, that he did chuſe, which is not rhe Writ, but Lands and 
. = the tame Ketozd upon the Return aſſures that there are neither, 
not lie = Executi- and ther ae all idle, | | | 
Jegir again ie me be as, the Reaſon iv, beagle err 
ſi Bxecutionev er enn Lay 3 Moor dry 3d; _— - Kr So gs" Opin — 2 — 
Foſter and Jackſon's Caſe here, to. 57. that muſt be intended when the firſt Writ is returned ſerved; but it upon it Nh be returned, 
then a Capi will lie againſt the Party, notwithſtanding the Z/egit ſued forth. Bulſt. zd R. to. 97, Keeb. 1 R. 71. p. 41. Mod. 91. p. 74. 
Eq ph Br 49, 257, 258. 5 Rep. $7. Blomfield's Cafe 2 Cro. 60. * 57. 60. Rolls. Abr. 308. Br. excon 96. B. audita quer. 42. 
e ee er e e . 6 d . A b. Col 2h. adi 
Dy: 299. b. 7 fl. C. 25. Ener 14. Br. 67, Ro. 1. $04.” Execution Br. 14, 13, 149. Bak. Sher. 9. N 


5 PFF D EO ADR Pg 
* | 


Banc. le Roy. 


Comal. * (49 John Thomas verſus Axworth. 4 
—— Paſch. 12 © 1 an Action upon the Cale in the Common Pleas, by John Thomas x" 
BownlR, Ro. 1.66, © A an Attoznep, againſt Axworth, fo; theſe Wozds, This is J. Thomas 4 
Syd. 16. « his Writing, Innuendo the Plaintiff, and he Innuendo, &c. hath fozged 
ce this Warrant.” Quoddam warrantum per quendam Richardum Buller Mil.“ 
tunc Vic. Com. pred. exiſten. ſuper quoddam breve de Capias per quand. Margaret. 
|  Innuendo will not in- Hog. verſus præf. def. extra Cur. de Banco proſecut. eid. Vic. direct. Innuendo upon 
— 4 „ cio. not guiltp pleaded, and found fo2 the laintiff. It was moved in Arreſt of 
Jac. 648. Audgment, that the Innuendo would not ſupport the Action, was the woꝛd my 
1250 | | ran 
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Foz qui ſentit onus, ſentice debet commodum, 


and therefore, though he after took Letters of Adminiſtration of his Wives Goode, yet he ſhould not Account for that Mo 


ew. — — 


Pincombe ver, 


Dong ver ſ. ü | oy 
Radford. g Rudge. | 3 


4 


rant alone being of uncertain Senſe, and the Matter of the Action ſhall not vel 11. Acc. Hurr. 8. 
be enlarged no2 aſcertained bp the Innuendo, as Pox Innuendo the French Sinn 2 
Pox; of which Opinion J was, and am. And note, that After in Trinity Moor. 855. Cr. Jac. : 
Term, in the Cauſe of Yardly aud Elhill this Cale was vouched, as ad⸗ 

judged accozding to mp Opinion, by Juſtice Nicholls and Winch. But it 

was not adjudged : but that ſbews their Opinions were concurring with 


me. 


C59 Yong verſus Radford. | EjcQione. 


Jectione firme by Charles Yong againſt Robert Radford, of a Houſe and Paſch- 11. Jac. Rot. 
FE Garden in Long⸗ditch in Weſtminſter, of the Demiſe ok Anne Holland, An 1155 


upon Iſſue not Guiitp, by ſpecial Verdic, the Caſe was found thus. Winch. Ent. 457. 1 


% Elizabeth Radford wag poſſeſſed of a Teaſe of the Lands in queſtion, of Foce, Lese 
« the Demiſe of the Dean and Chapter of Weſtminſter, fo: Thirty one Yearg, mortgaged by her 
ce heginning the fifth of December 35th Pear. of the Queen, and married one #9904 Brent. 129, 
* John Holland, and then he and his Wife moꝛtgaged their Intereſt, and 
ce term of Pears, unto one John Emerſon, fo: papment of two and Twentp 
Pounds; and after, and vcfoze the Dap of Papment, 3 died, and 
* John Holland the husband paid the MWoncp at the Day, F=Hodoyption 
« of the Moztgage, and entred, and made Anne his Wike his e 
« who entred, and then Radford took Admintſtration of the Soodg of li- 
* zabeth the Mike of John Holland, and cntred upon the Leſſee, upon whom 
the laid Anne re-entred, and made the Leaſe unto Yong the Plaintiff; 
« who entred and was poſſeſſed, till the Dekendant Radford cjected him. 5 
„ And it was adjudged, that the Plaintiff ould recover by our unikozm 
** Opinion.“ The Judgment was p2onounced P. 12. the Reaſon wag, that Judgmene. 
though the Leaſe was at the firſt the Wife's, and that the Husband wag ©; /-<- 275, 141. Co. 


poſſeſſed in her Right, fo as though he had purchaſed the Fce ſimple, the Ie l 


Leaſe had not been extinc, pet bp the Entermarriage he hath full Power to b. Co. Car. 344 Ap. 


alien it: And ik he ſurvive his Wife, he is to cnjop it, againſt her Execu⸗ {7 C 1. 4 Dy 
tozs o2 Adminiſtrato2s ; ſo here, when he ſurvives, the Condition ſurvives to 1 Fb. 90. 3 Cr. 912; 
him, and reſtores him to the Leaſe in State, as it ſhould have been, if it . 

had not been altened. Like to the Caſe of 35 Aff plac. 15. where the Hul⸗ 

band and the Wite, and a third Perſon, purchaſe Lands joinily, the Huſ- 

band aliened the whole, and then he and his Wife died, the third Perſon 

ſurviving had an Acze of the whole. And the rather here, becauſe the 

Yusband paid all the Monep. after the Death of the Mike; like the Caſe 

9 H. 7. 25. agreed in Shellies Caſe : Ik a Man make a Fcofment of Lands » . 7 25. co. 1. 9. 
upon Condition, that if the Feoffoz, o: his Heirs, pap Ten Pounds, that * 99. t. Cr. Car. 81, 
he may re-cnter, and die leaving a Daughter, who paid the Monep and _ Tt. 8 


enters, and then a Son is Bozn, pet the Daughter ſhall retain the Lands. 8 B. wr the ety p 
| mWweu was 
| of divers 41 


Truſt, and afterwards married with Sr. John St. John, and afterwards ſhe received the Moneys, which came of the Truſt. 718 Snap. 


pinion of the ſuſtices, that by the Receipt the Husband had a Property: therein as Husband, and might diſpoſe thereof at his Pleaſure 
3 


44, 55. 1 Cre. 87. t. Ro. I. 346. ney. V. March. 


(6) Dincombe verſas Rudge. 


Covenant. 


* 
= 
” + 


5 AY Pincombe and others Plaintiffs bzought on Action of Cove- Deron. 

nant againſt John Rudge, and declared, that Rudge rhe Defendant 
<* by his Jndenture dated 30 Octobris 32 Eliz. did demiſe unto them all hig i 5 Jae. Rot. 94r. 
** Lands in South Molton, in the Tenure of J. S. bp theſe (o:ds, Dedit, con- Che fe 1. 
ceſſit, demiſit & confirmavit unto the ſaid Plaintiffs Habend. & Tenend. foz . 


Atheir Lives, rendzing Chirtp Pounds a Year Kent, with this erp:eſs | 


* Clauſe of warranty following, And the ſaid John Rudge, and his Heirg, 48ion of Covenant 
cc all the laid Pꝛemiſes unto the ſaid Amy, &c. againſt all Perſons claim: upen 8 warrentrpreal 
* ing bp, from oz under the ſaid John, his Anceſiozs, 02 Heirs, ſhall and Cent. 291. vel. Te” 
will warrant, acquit and defend, during the Term afozeſaid, This du. Roll. 353. 
was a grant of the Keverſion upon an Eſtate fo: Life, made to one John SL. 3 31s. 
** Pincombe and others, in the 15th of the Queen, by the ſame John Rudge, —— 
5 who did atturn to the Grant to Amy and others. And the ſame John 3 
x Rudge, in the zoth Pear of the Queen, had demiſed the Pꝛemiſſes unto 
Done William Hunt fo2 term of Rears, to begin after the Death of the 
laid John Pincombe and others. After all this, John Pincombe the laſt 
** Tenant fo2 Life died: Amy Pincombe, and the other Grantees of the 
VB 2 : NKevcrſion 
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0 Muſgrave verſ. Lane verſe 
OY Wharton. . Mallory. $ 


Error Queſtion, Yel. 
139. Co. L. 389. a: 
Co. 10. 97. b. 48 E. 
3. 2. b. p. 4. 6 E. 3. 
7. p. 16. 


— 
. 


judgment N Efror 
affirmed, an Error. 
2 Cr. 680, 


Nat whom William Hunt the Aeſſee entred, whereupon 


there was no Averment that there were aup Lands in S. in the Tenure of 


J. S. It was anſwered, that it apprared ſufficiently that there were ſome: 


Error. Chec. Chamb. 
Weſtmoreland. Trin. 9. 
Jae. R. 305. Scire fac. 
mult be where the firſt 
action was laid. V. 
Cro, 2 part, and Velv. 
218. the ſame Caſe. 
Jenk. Cent. 291.2 Cro. 
331» re . 
„ 313. 20 H 7:3. B. 
lieu 88. Dy. 295. b. 
Plo. 2667. 5 Co. 58. b. 
Ap. 196. Heth. 20, 23. 
Cro. Jac. 484. Cro. 


Car. 34. 1 Cr. 22. 


Aſſumpfit. Chec. 
Camb. London. Jenk. 
Cent. 292. 3 Cr. 821. 
1 Roll, 20. 1 Roll. 
Rep. 26, 27. 2 Cro. 
342. Paſch, 11. Jac. 
Rot. 525. Conſidera- 
tion hefe one takes 
Loſs. | 


i © we Mäulgrave verſus Wharton. 


E Muſgrave had Judgment againſt Thomas Wharton, Adminiſtrato? 
— of Edward Muſgrave, upon an Obligation of two Hundzed Pounds, and 
the Action was laid in the County of Cumberland. Akterwards the Plain- 


tiff upon the ſame Judgment bzought 4 Scire-Facias in Weſtmoreland, and 


had Judgment upon two Nihils. And now, upon a TUrit of Erroz that 
Judgment was reverſed in the Exchequer Chamber, fo2 a Scire Facias muſt 
be bought in the ſame Countp, where the firſt Action was laid. 


| Lane verſus Mallory. | 

" Obert Lane bzought an Aſfumpſit againſt Henry Mallory, and ſhews 
Fe R That William Mallory, Father of the laid Henry deceaſed, was in⸗ 
ee debtcd unto the Plaintiff in two Yundzcd Pounds ; and that Sir John 
* Wentworth, and Sir Thomas Mildmay Were bound unto the laid William 
© Mallory by two ſeveral Statute⸗ſtaples in two Yundzed Pounds, And 
ce that rhe ſaid William Mallory did deliver choſe Statutes unto the fatd 
« Plaintiff, to the intent that he might be ſatisfied of the ſaid two Yundzed 
Pounds due unto him by the ſaid Mallory, by Fozce whereof he was poſ- 
* feſſed of the ſaid Statute. And rhe Defendant Henry Mallory pzetending 
ce himſelk to be Executo2 to William the Father, in Conſidcration that the 
© Plaintif} at the ſpecial Inſtance of the Defendant would deliver unto 
te him the ſaid Statutes, he did Pꝛomiſe to pay unto him Fifty Pounds 
at one Day, and Ffity at another and avers that he delivered the Sta- 
ce thre, and the Defendant paid him Fozty Pounds of the firft Fifty Pounds, 


„ and the reſt he hath not paid.” Dpon Iſſue Non Aſſumpſit, it was 


kolnd fo2 the Plaintiff, (Damages were one Hundzed Eighty _—_— 
= | wh 
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Gardiner — Wes ven. . Crow verſ. 5 
Bellingham. 8 Jorden. 1 Edwards. , 5 


a . 
— 


1 uÃ —ůͤ̊ůͥñ·. ' . — k —-—- 2K. ͤX—ß—ꝗͤꝝ4—́ 
who had Judgment in the King's Bench: And now a Writ ok Erro: being 
brought into the Exchequer Chamber, the Judgment was affixmed, fo2 
though it doth not appear that the Defendant was but pꝛetended onlp to 
be Exccuto?2, and (o could make na Pzofic of the State, pet becauſe they were 
delivered to the Plaintiff, with Intent to p:ocure him Satisfagien, as 5 co 94. a. Plo. 305 
he might cancel. them, oz take Compoſition ko: them, and that at the In⸗ d. Co. 5. 89. b. Co: l. 
ſtance of the Defendant, and in Dope of his-Yzomilc, he did deliver them 825 , Gelbes. 
our, and depzive himſelf of that Mcang, it is a ſufficient Confederation, Noy & Sid 32 


(9) © Gardiner verſs: Bellingham. 


© TJ Ichard Gardiner bꝛought an Aſſumpſit againſt Thomas Bellingham, and Jenk. Cent 293. Ro. 1, 
* 2. declared that the Defendant in Conſideration that he was indebted 74, 50 12 77: 2 
*© nnto the Plaintiff in ten Pounds four Shillings ten Pence, fox Agiſtment 2: 8 7.13.51 . ry 
“ and Feeding. of certain Beaſts of his in the Plaintiffs Gzound, and fo? [11G Car, 631, 
** Wheat, & aliis mercimoniis per predict. R. habitis & receptis, did aſſume ta pap 8 

*© to the Plaintiff the ſaid Debt, that he hath not paid it. - Upon Aſſue non #7; 1214. . 492, . 
*© aſſumpſic, it was found fo; the Plaiutiff, and ſeventcen Pounds five Shil- pi 4. Than 
„lings four Pence Damages and Coſts, and Judgment Fey. gccgzdingly ü far Debt, 
* upon this Writ ok Erro: was bꝛought into the Exchequer Chamber; The gun. v is re. 


ite. 


„Erro: ailigned was, that there muſt be ſome certain Caule ok the Webt = Cro. 245, 207, 397. 


« atligned : Foz it is no ſufficient Declaration to ſap where the Pefendäſ „ Vel. , 1 ce. 


| a : ; ? 214. Vel . . ro; 
„ was indebted to the Plaintiff in ten Pounds, and pzomiſed to pap it: . ap, 18, B. action 


But pet the Judgment was affirmed, fo2 though it be not ſufficient to lap Coe Is 10; Oo. 
generally that he was indebted, becauſe that map be fo2 Hents upon Lea- 207, 213, 598, 748.40 
ſes, o: Debts upon Specialties, pet this is certain enough, fo2 as well the 1 85 5, 
Wares and Merchandizes, as the Paſturing and Wheat, are perſonal * 
Things, koz which an Aſſumplic map lie, and map be turned into Damages, = Szund. 122. 


and it requires not ſo much certainty, as ik it were an Action of Debt upon 
the very Contract. — 5 7 


7 10 ) | Wilkes Verſus Jor den. | Ejectione. 

ce Homas Wilkes bzought an Ejectione firme againſt Rowland Jorden, upon Jeak. Cent. 293. 

ve a Demiſe made of certain Land, in Wharton Aſton bp Edw. Bridge- . 
„man, upon Iſſue not guiltp, it was found koz the Plaintiff, and Judg- N 17. Pop. 132. 


® B. 20. ES 


ment given that he ſhould recover the Pojſeſion of his Term, and eighteen 8% Br. R. Exchequer 


„Pounds Damages and Coſts, Hereupon Erroz aſſigned wag, that Ed- <>: #2 Jac: Kor. 
5 ts Bridgman was ſeized but in the Right of Elizabeth his Mike, and that of one, bol parry to the | 
he was dead befoze the Dap of the Judgment; and ſo the Leaſe determined. n 
And therekoze Judgment to recover the Term erroneous ; it was over-ruled 
and Judgment affizmed, fo2 though it were agreed, that in the Exchequer Co. 5. 1 cro. 514, 
Judgment map be reverſcd fo2 Errozs in Faq, as Death of the Parties, oz > Cr. 657. p. 166. 
the like, where che Writ is abſolutely abated: There is no Colour in this Caſe, VI 2% Jenes + 
where the Erro2 depends upon the Death of one, that is not Party to the 

Suit, and upon the Title of the Land, koz the Defendant map ſap that 
Bridgeman was ſeized in his own Right, oz the like, which were to re⸗ex⸗ 

amine the whole Title in the Writ of Erroz. 


'@& 3 a Crow verſus. Edwards. IN | Debt. 
* R Crow bzought an Action of Debt upon au Obligation of üxty do . rc. 28. de 
" Ponunds againſt William Edwards, fo: the Payment of thirty one Abr. 737. jenk. Cent 


Pounds ten Shillings at Coventry, Jſſue taken that the Money was paid 3'© Bult. 216. Yel. 
« at Coventry, and pet bp Conſent of Parties, and Paper Hule of Hurt, . 6-47-6 Co. 8, 


163. a. 


„the Aſſue was tried at London, and found foz the Plaintiff, and Judgment 4 8. 1 l 
given; and upon Judgment a Wzit ok Erro bzought in the Exchequer Nc, 0 7 Jae. 
Chamber, and the Judgment reverſed; foz Conſent ok Parties map not Wrong vilne by Con- 
change the Law. 5 Co. 36. b. & 40. b. ultra. 83 88 | 


| Pariſh in the Record. 
V. Cook. 5. part. Tr. 38 Eliz. in Exchequer 1 Inſt 125. b. ultra. 1 Inſt. 51. b. Baynham's Caſe. 5. H. 6. 7. Tryal of Villinage altered from 
natural Trial by Conſent of the Parties. 44 E. 3. 3. The Demandants and Tenants Conſent, that two of the Knights in a Writ of Right ſhall 

ought ro be Knights, yet it is good though againit the Law, being by Conſent of the Parties. Co 
15. 4 Bulſt. 216. Damages B. 28. 2 Keb. 260. p. 9. 


be Kiquires, although by the Law _ 
Lit. 125. b. 309. a. 2 Cro, 664. viſne 


Miles 


, — * — — FP 1 8 * 
8 „ — 
= 
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Miles ver, N Brock verſ. } Walſh verſe, = 
Spencer. \ \ 


8 « Jacob. Wray. 


Caſe (12) © Miles verſu Jacob. 


rr ["Dward Miles vzought an Action of the Caſe againſj Francis Jacob to2 
dalt poiſoned Smitb. IU theſe Woz2ds, Thou Innuendo, 8c. haſt poiſoned Smith quendam Sam. 


1 « Smith adtunc defunct. innuendo. And it ſhall coſt me a Hundzed Pounds 


d. nu. 23. Allen ). but J will Hang thee fo2 it.“ And further declared that the Defendant 


_ yg TY e. of meer Malice, at the next Alizes and Gaol⸗deliverp holden at Bury, pꝛo⸗ 


3 Cr. 292, 2 Cro. 343, Cured him to be kalllp indicted, that he had given poiſoned Wꝛink to Smith, 


1 Nee i to the intent to poiſon him, whereof he died, Whereupon Miles was after- 


ſeveral, and coſts in- Wards acquitted, Dpon Aſſue not guilty it was found fo2 the Plaintiff, and 


the, FRE * Damages ſeverallp fo2 the Wozds and Indiament ſeven Pounds a piece, and 


30s. 4 Co. 16. 3 Cre. Fourteen Pounds Coſts entire; whereupon Miles had Judgment to recover 


537, 2 Cr. 424. 4 Co. the ſaid Damages and Coſts. And upon Wit ok Erro: in the Exchequer 
2.38 TS Chamber it was adjudged that the Wozds could bear no Action fo? divers 
Yeiv. 21. vicca. 9 H. Realong. Fo? it doth not appear bp the Wozds that he poiſoned him wil- 
7: +» PH 638. linglp, neither that Smith was dead at the time of the Wozds ſpoken, and 
Plo. 9. b the Innuendo foz that Purpoſe is no ſufficient Averment, but foz rhe India⸗ 
Coſts intire though | ment, j& füdged that the Action will lie, ſo that koz the Damages, fo; 

02ds being ſeveral, the Judgment being reverſed fo2 that part failed. 


the Action fai! 
part of the al the 


” 


Fatfirmed alſo fo? all the Coſts, becauſe there was juſt Cauſe of Suit, which 
JL warranted the Coſts, though part of the Suit was without Caule. | 


* 
nd 


Treſpaſs. | ( 13) Brock verſus Spencer. 


Southampton. ON. Illiam Brock bzought an Action of Treſpaſs againſt John Spencer, fo 
3 L. Ex. ce cutting down of certain Oaks, carrping awap of Timber and Wood 
Jenk. Cent. 294, 30h. at Hurſley. And in the new Alignment laps it in a Cloſe called Newlands, 
— „ in Hurſley afozcſaid, To this the Defendant pleadeth that Newlands 
Jac. Ror. 538. Vine, © Was cuſtomary Lands of the Manno; of Marden, in the Par ich of Hurſley 
— from, ths. «« afozeſaid. And that there Is a Cuſtom within the ſaid Mano? of Marden, 
2 $6; Bal =. 20d. ” © that the Copphold Tenants of the ſame Tenement might fell Timber, Kc. 
Ro, 1. R.21. Mo. 09.“ And the Plaintiff traverſed the Cuſtom, and it was found foz him Da⸗ 


__— | To 26,27» © mages and Coſts Eleven Pounds, in the Kings Bench, Chen died Brock 


263, 340. Co. I. 125.t © the Plaintiif, and Spencer b2ought a Wit of Erroz agaiuſt Sir Thomas 


Ce. b ee © Savage, and others his Executo2s, and one Erro; aſſigned was, that the 


14. a. Co. 5 36. b. 2 Venire fac. foz Trial of the Cuſtom was, de vicineto de Hurſley, and not 

G79: 241, 676. Ap. s. & de vicineto Parochiæ de Hurſley. * But all the Judges in the Crchequer 

—_ Chamber over-ruled it to be good enough, fo2 ſince it was firſt laid that 
the Treſpaſs was done at Hurſley, which ſhall be underſtood a Town, and 
then the Defendant ſpeaks of the Pariſh of Hurſley ofo2zeſaid, thep ſhall be 
underſtood all one, and two fozmer Judgments were cited acco2ding, koz the 
Wo?d | afo2eſaid] couples them. ” 


Error. ( 14 ) 1 Walſh verſus Wray. 


Hill. 9 5 of AP the very like wag adjudged at the ſame time in the Erchequer 
Gh. Lill) Jac, Rae. Chamber, between Alice Walſh plaintiff, and William Ray Baronet 
691. Viſne, whether *© Defendant, in a Mrit of Erroz, in an Action fo2 grinding of Cozn at other 
from Town or 2), “ Mills contrarp to thy Cuſtom, and the difference was, that in the Pleas 
Cro, 263. © there was mention of Liskarred, and the Pariſh of Liskarred afoꝛeſaid, and 
« the Venire fac. wag de vicineto of Liskarred, and judged good enough koz 

© the caſon afozcſatd. | | 
Nota: That both the Town and Pariſh are upon Kecozd. J Hold that it 
_ be a Fault to take theDiſne from the other,fo2 it hath no Warrant from 

the T3eco20, | 


Spend- 


the Judgment fo2 the Jndiament together with the Damages was 
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| Spendlowes N | 5 / 
verſ. Burket. 


( 15) Spendlowes werſus Burket. Treſpaſs, 


« JOhn Spendlowes: bzought an Action of Treſpaſs againſt Richard Burket Nor. i Bo. 361. Trio. 
cc fo2 bzcaking of his Cloſe, and taking awap Twentp four Lambs, and d Kot. 3461. 
ce certain Cartloads oł Day, pe, Barlep, Oats, Peaſe and Wheat, and cer- - 
ce tain Stones of Wooll. Jn pleading upon Demurrer the Cale was thus, 
* Robert Creſſey being Pzebend of the Pꝛebendary ol Palderton and Farrington, 3 Nane his 
« in the Church of the bleſſed Dirgin Mary of Lincoln, was ſeized of the $f. 
„ Kegozp of Palderton, with the Apurtenances in his Demeſne as of Fee, in 
c the Night of his ſaid Pꝛebendarp, and ſo ſeized the Twentieth Dap of 
© February, 13 Eliz. did demiſe the ſame genozp by Jndenture unto Sir 
*© Jarvaſe Clifton Knight, and George Clifton Eſquire, ke: Seventy Years; 
ce then Thomas Biſhop of Lincoln, who was Patron of the ſaid Pꝛebend, 
„ aud Ozdinary in the ſame Dioceſs, granted the next Avoidance of the 
« ſaid Pzebend unto one Humphrey Toy, 5 April, Anno m e Sant 
„ was confirmed bp John Whitgift Dean and Chapter of the ſato Cuthedzal 
« Church of the bleſſed Virgin Warp of Lincoln, the third Day of Auguſt, 
« 1572. After which, the ſame Thomas Biſhop of Lincoln, 20 die Julii Aniio 
„ Reg: Eliz. 16. did confirm the Leaſe made bp Creſſey unto Sir Jarvaſe, and 
& George Clifton, and the Dean and Chapter did likewiſe confirm it the 18th 
% Dap of September in the fame 16th Year ; the ſame Robert Creſſey being 
66 till P2ebend, and alive. Then died Creſſey the Pꝛebendarp in the 24th 
«© Near of the Queen, and the next Avotdance being brought down unto one 
«© Thomas Fiſher and Ralph Bowyer Eſq. thep pꝛeſented unto the ſame Pꝛe⸗ 
de bendarp, John Prat Clerk, who was admitted, inſtituted, inſtalled and in⸗ 
6e ducted into the fame. And after that the ſame Prat entred into the fame | 
_ © Neaoz2p, and was therefoze ſeized in his Demelne as of Fee in the Kight *: '* he. 
« of the laid Pꝛebendarp. Then died Thomas Biſhop of Lincoln, and William 
« Chatterton ſucceeded him; then died Prat the Pꝛebend the 7th of September, 
«© 1607, After whole Death Chatterton the Biſhop did collace the ſame 
% Pzebendarp unto one Thomas Burton Clerk, whom he cauſed to be inſti⸗ 
«© tuted and inducted into the ſaid Pꝛebendarp, who entred into the ſaid 
„ Parſonage, and lealed the lame Jan. An. Reg. Jac. 8. unto one Anthony 
« Ward fo! five Years, from the Feaſt ok Saint Martin then paſt. And then 
<< this Leaſe was conveped unto Spendlowes, who entred; upon whom 
** Burket, as Servant unto Henry Carvil, who claimed under the Leaſe made 
« bp Cteſſey unto the Clifrons, entred upon a Cloſe being glebe, and took 
the Lambs and Cozn being Tithes of rhe Parſonage of Palderton afo2e- 
% fatd ; whereupon Spendlowes bought his Acton of Trcſpaſs, 
And now it was adjudged Paſch, 12. of the King, that the Plaintiff D. 72 b 133.1. 
 Hould recover; fo2 though rhe Teaſe made bp Creſſey, ko: Seventy Years, 
was not pet expired in Time, and though Burton the Pꝛebend came in after, 
aud under the Confirmation of the Leaſe ; pet Prat, the Pꝛebend bekoze him, 
came in by the Gant of the next Avoidance bp a Gzant made, confirmed | 
and perfected befo2e the Confirmation of the Teaſe, and ſo coulequently was 1 8. 480. p. 5. Ro. 
not ſubject unto it; and then, when he entred upon the Parſonage, he was G .. br 
ſetzed in his Demclne as of Fee, and ſo did defeat the Teaſe totally, ſo ag 48: Dyer 
it could never Revive o2 take Place againſt any Succeſſoz whatſoever, up- Is © * 
on which Rieaſon there is a large Diſcourſe in the Earl of Bedford's Cale, 
Co. I. 7. fo. 8. And though Littleton ſeems to be of Opinion, that the Par⸗ ©" 7. fol. 8. Pio. 


— ſon hath not the Right of Fee-ſimple, he doth expound himſelf, as to the Ting. 344. b. 
be in of the Writ of Right; | 


poll but otherwile the Ac of the Parſon 
is it, which Charges o2 Gives. And it ſufficeth that the Patron, 


02 Oꝛdi⸗ 
narp, do either Licenſe o: Aſſent. And therekoze 6 E. 6. Dyer Fr Jt 133 
Parſon make a Leaſe, oz charge his Glcbe to begin after his Death, lo K. 4 


: 5 . ; Ro. R. 443. 
and the Patron and O2dinarp confirm it in his Life, this ſhall bind his PET EE 
Succeſſo2s, 


Baker 
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9 \ | Baker verſ. d Yardly verſe 
Spain, J Ellill. 


Debt. ( 16). Baker verſus Spain. 

Bine. Com. Pleas Hill, 6 Illiam Baker bzought an Action of Debt upon an Obligation of Fit: 
A ans? 1 W . ty Pound againſt Simon Spain. The Condition was, that this De⸗ 
ben pe CP - kendant ſhould obſerve, perfo2m, fulfill, pap, and keep all and ſingular 
. rk. l 299 © rhe Covenants, G2ants, Papments and Conditions expzeſſed and con⸗ 
Poubl. Br. 101. Ro. 1.“ taintd in one pair of Indentures bearing Date, &c. The Defendant 
3 5 vs ** plcads the Indenture, being an Indenture of Leaſe, and pleads generally 


upon B and, in needs © the Perfozmance of all Covenants, &c. The Plaintiff aſſigns the Beach 
not co alledge demand © fgy Non-Payment of a half Year's Kent, being Thirteen Pound Ten Shil- 
Hurt, 91. 1 Cro, 76. lings, at our Lady Day 9 Jac. The Defendant rezopns, that the Plain- 
Apr. 326, 207, 82. ** riff entred into the Lands demiſed, bekoze the laid Feaſt ſc. 24 die Marti, 

bab. 108. * Anno Regis 9.” Whereupon ſue was taken, and it was ſaid in Arreſt 

3 ok Judgment koz the Defendant, that there was no Bzeach laid, becauſe 
e there was no Demand of the Kent alleadged. And the reſt of the Judges 


nor- payment of Rent. ſaid that it was no kault, becauſe the Aſſue did not ariſe upon the Kent not 
. 3 p. 28. Yel. paid, but upon, a Collateral Point, that did admit the Rent not paid, be- 


N 


cauſe by-the<zntry it was made not papable. But J held, that in this 


Place the Beach was plainly made in the ieplication, when the Plaintiff 

nid that the Rent was behind, which implies, that it was demanded and 

not paid, fo2 in ſuch, Caſe the Plaintiff never pleads that he did demand it, 

and it was behind. But ik it were not indeed demanded, then after the 

Plaintiſſ had pleaded the Rent behind, which is true prima facie, then the 

Vekendant rejoins, that he was there readp to pap it, and no Man did de- 
F it, and lo the Demand comes in Iſſue, and ſo Judgment was given 
aut de ay 05h. koz the Plaintiff, And in this Caſe Juſtice Warberton ſaid, that it was 


mult be tendred, but 


upon the Land, as Rent xelolved in a kozmer Cale in this Court, that, where a Rent was reſerved 
And ſoft g. Fit, in Upon a Leaſe, the Leſſee bound by Obligation to pay it, that now the Leſſee 
Co. B. in Buſby Vicar muſt pap it without Demand; but he is not bound to ſeek the Leſſoz, but 


of Pancraſs Caſe, that to tender it onlp upon the Land, ko: he hath bound himſelf to pay it, but 


if the Leſſee covenant x 
= oe al . ſtill as a Hent, and where the Law will. 


ſerved in the Inden- RT 7 
ture of Leaſe ; or be bound to pay them; he muſt pay them without Demand, at the Place limited for the payment thereof. Jones 10, p. 


9. 2 Cr. 500. 193. 2 Ro.443, 460, 761. Noy. 16. Mo. 636. 3 Cr. 829. p. 33. 2 Le. 150. 2 Brnl. 767. Co. 2. 3. b. Pl. 70. 2. 1 Cr. 76. 
Hutt. 114. 90, 91. „ . = ; 


mA Cav 3) Caſe of Eſſoines. 
5 . 
e eee A Wzit ok Partition was bzought againſt three, whercof one was eſſoin⸗ 
e Welt: 3. © 40» ed, and the other two likewiſe would caſt ſeveral Eſſoines; the Deman⸗ 
Hutt. 43. Brnl. 1.152. Dant?s Counſel ſaid, that then could not have ſeveral Eſſoines, becauſe that 

| the Statute of Weſtm. 1 cap. 43. hath provided, that manp Tenants ſhould 
have but one Eſſoine, as ik thep were but one Tenant : Whereupon J look- 

ed on the Statute in Court, and laid that was of Opinion, that that 

Statute was not to be underſtood of a Wit ok Partition, where nothing is 

in Queſtion but the Diviſion of the Land, but where the Right of the Land 

was in Queſtion. And that the TUo2ds of the Statute did impozt fo much, 

which p2ovides againſt the Delap of Night bp ſeveral Eſſoines. And the 

| Poothonotaries being asked ſaid, That their Pzeſidents were lo that they 

might ſever in Eſſoines in a Wzit of Partition, and that after Appearance: 

Elloines Rad! for And after Trinity Term 12 Jac. Motion was made, that two being vouched 
or fg Bent. 1. in the Formedon in Reverter bzought bp the Earl of Clanrickard and his Lady, 
Ap. 45,273, 329 . againſt the Tozd Liſle befoze an Appearance, one of the VYouchees caſt an 

| Eſſoin, and it was accepted unto upon the ſaid Statute. But it was re- 


ſolved, that the Statute was to be expounded of Eſſoines caſt by Jointenants /, 
after Appearance, 'fo2 till then it could not appear whether thep were Te⸗ 


nants oz no. which are the TUo2ds of the Statute, and the Statute 0 


Glouc. cap. 10. recites that the Statute is expelip ok Eſſoines after Ap⸗⸗- 


Pearance. 5 


2 t-48 2 Yardly verſus Ellill. 

Mich....1 Jac. . Rot. | | | , 

1252. in Cui: 3 Ardly an Attomey of the Common Pleas, brought an Action ok the 
COLO ee Cale againſt Ellill, and laid, That whereas he had been, and yet was 


32. 1 Roll. Abr. f. 53, © an Attoznep, the Defendant had Speech concerning him with one Bancroft, 
Fo * 45, 117. « with 
vor . | 
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Oath: And Juſtice Warberton ſaid, 


mentary is covenanted to be done unto 2 Man 02 his Aſſigns, that is to be 


on 


4: 22 * — 


728 Peale and Stileman 
verſ. Mead. 


4 * 


. 


« Iinave, and hath taken Twentp Pounds of pou (meaning the laid Bancroft) 
ce to coſen me (meaning the ſaid Ellill) upon Iſſue not guiltp, it was kound 
66 fo2 the Plaintiff.“ And now it was ſpoken in Arreſt of Judgment, two 
oz tizce ſeveral Times bp Serjcant Hutton: Jt was ſaid that theſe Words 
were ſpoken adjedivelp, that tye Wo2d | b2ibing ] might be undcrſtood 
poubtfullp, either by giving oz taking B2ibes. Again, that the fecond 
Clauſe ſhould be taken as a Declaration of the kozmer General, and there⸗ 
koze if thep alone would not bear Acton, thep would extenuate the fozmer 
Wozds, like to the common Caſcs. Thou art a Thief, fo2 thou haſt ſtoln 


mp Apples out of my Dzchard, and thou haſt ſtoln, Tc. as it is here; © 


foz the Senke is all one: And there it was ſaid, that an Attoznep could 
not take a Bzibe, fo2 he is no Judge; at leaſt he could not take a Bzibe 
of his own Client. And of that Opinion was juſtice Warbercon : And 
Juſtice Winch ſaid, that the laſt Wozds were not ſufficient of themſelves, 


becauſe it was not ſaid that the B2ibe was taken fo2 any Cauſe depend- 


ing. But Juſtice Nichols and J were of Opinion, that the Action would 
lie, and that the general Wozds [bzibing Knave] were \ifctent of them⸗ 
ſelves ; fo! the Wozd bzibing] is a Word of certain Signification, and 
doth impo?t a common P2actice in Him, whereof he map take a Denomi⸗ 
nation. And whether he give, oz take a B:ibe, thep are both Unlawful 


againſt his Oath ; to2 he oweth to his Client Fidelity, Secrecy, Diligence, 


and Skill; but he oweth him not any diſhoneſt oz undue Pꝛactice: Foz bp 


„c with whom he was befoze retained fo2 his Attoznep, and laid unto the 
„ (aid Bancroft, Your Attoznepy (meaning the laid Yardley) is a bzibing 


2 Cro. 566. 


Action tur le coſe, an 
Attorney a biibing 


Knave. 


Poſt. 77, 331. Cr. Jac. 
» 114. Ro. 1. 51. 2 
Cr. 154, 231. Pop. 
139. 


11 H. 6. 18. a. Poath 
Dee Attorney. 


this general Obligation to Juſtice, and the Court where he ſerveth, he 


is kozbidden to do anp thing to pervert Juſtice, as appeareth by his 
that theſe general Wo2ds alone 
would have bozn an Action; and Juſtice Winch ſeemed not to denp it. 
Then to the ſpcctal, we two were alſo of Opinion, that thep did aggra⸗ 
vate, and make them good in Particular. And J ſaid, that an Atto2- 
nep map be ſaid to receive a Bzibe, foz whoſoever hath ozdinarp In⸗ 
termedling in Caſe of Juſtice, be he either Judge, Dfficer, oz Attoznep, 
ik he receive an undue Neward koz any thing againſt Juſtice, that is a 
Bzibe. Again, an Attoznep map receive a Bzibe of his own Client, 
when the Keward exceds Weafure, and the end of the Cauſe ok Keward 
18 againſt Jiuſtice, as ik he will take a Heward to raze a Heco2d, oz 
cauſe an Attoznep to appear on the other Side and confeſs the Action, oz 


the like; both which Points are full in this Caſe, that he received 


Twenty Pounds fo2 a B2ibe to coſen the Defendant : And J infiſted much 
upon Burchley's Caſe, where the Wozds were, that Burchley being an At- 
to?nep was a corrupt Man, and dealt Cozruptlp ; which Wozds are ſo ge- 
neral, and do not pitch upon any certain kind of Co2ruption, as theſe do, 
Dnlp they were infozced in the Declaration, that there was fozmer Specch 
of Burchley's dealing as an Artoznep: And Juſtice Warberton, akter J had 


12 Jac. Judgment was given fo2 the Plaintiff. 


. fpoken, ſaid, that he began to ſtagger in his Opinion. And after, Tr. 


(19) Peaſe and Stileman, Executors of Elizabeth Hanchet, 
againſt Mead. 


Gs Pier and Stileman, Exetutozs unto Elizabeth Hanchet, bzought an Aaion 
60 ok Debt againſt Mead, upon an Obligation ok Thirtp Pounds: The 
Condition was, that Mead ſhould pap Twenty Pounds to ſuch Perſon oz 
** Perſons, as the ſaid Elizabeth Hanchet ſhauld, by her laſt Mill and Te- 
* ſkament in Writing, name and appoint the ſame to be paid. The De⸗ 
“ fendant ſaith, that ſhe did appoint no Perſon, to whom the ſame ſhould 
© be paid.” The Plaintiffs replp'd, that ſhe made her Will in Wziting, 
and thereby made them her Erecutozs ; whereupon the Defendant demur- 


red in Law, and the Opinion of the Court wag clear, that the Money 


is not papable unto the Erecutozs; fo2 though, where anp thing Teſta- 


done 


Burchley's Caſe. 4 
Co. 16. 6. Tel. 142, 
143. 


judgment. 


Debt. 

Quer. ter. 

Executor cannot claim 
Money appointed to 
an actual Aſſignee. 1 
Ro. 915, 916, 421. 


Winch Ent. 223. Godb. 


192. Brown]. 1 R. 77. 
vel. 9. 85. Br. condi. 
tion 5. Mo. 855. 5 Co. 
97. a. Co. L. 210. a. 


1 Le. 3 16, 443, 2. and 


93. Dy. 181. p. 50. 
Expoſition, Br. 4. Plo. 
287. b. 288. a. Deputy 
Br. 1. 2 part Chau. 
caſes, 270. Placito 118. 
Dr. Lake's caſe agree 
c6me icy. Terms de la 
ley, verb. Aſſignee, 
Com. 286, 3 Le. 212. 


p. 278. 
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* | Fryer verſ. UL Grifley verſ. ( Lei geld + | 
Gildridge. 1 Lother. Tyſdale. 


, 
2444, "a. X WOE. * V 


1 Co. 98 b. Pl. 288. 


Hill. 11 Jac. Rot. 
990. Brownlow. One 
erſon is Executor 

both to Obligor and 

Obligee. 1 Brnl. 76. 1 

Ro. 940. Meſme ca. 

Mo. 855. Apr. 127. 

Jones 345. Co. 8. Rep. 

Need ham's Ca. 136. 

1 Syd. 76, 79. Bro. 

Ent. 112. Hutt. 128. 

Dy. 140. a. 186. a. 

184. b. Plo. 36. a. Cro. 

373, 551. Co. L. 264. 

b. 20 E. 4. 17. 

114. Hut. 94. 


** 


done to the Erecuto2s, where there is no actual Allignee, as in Chapman 
and Dalcon's Caſe: And in 27 H. 8. fo2 the delivering of Rentals to a Man 
and his Aſſigns, the Kealon is, becaule the Wozd [Allignee] is indiffezent 
both to the Allignee in Weed, and in Law, And there, when the Exccutoz 
takes it, he hath it to the Uſe of the Teſtatoz. But here the Wozds muſt 
needs be underſtood of an Allignee indeed, who ſhall take it to his own ute, 


for the Wozd [Paying] carrierh Pꝛopertp with it. | 
(20) Fryer verſus Gildridge. 


© LRyer bꝛought an Action ok Debt againlt Gildridge upon an Obliga⸗ 
1. tion, and the Cale fell out to be thus. Two were bound to a third 
„ jointlp and ſeverallp. The Obligee made the Wife ok one ok the Obli- 
„gozs his Executrix, and dpd. The Woman Executrix Adminiſtred ; 
** then the Yugband, the Obligoz, made her his Executrix and dy'd, lcav- 
“ ing Aſſets to pap the Debt; then ſhe dp'd, and the Plaintiff took Ad- 
** miniſtration of the Goods and Chattels of the Obligee unadminiſtred, 
© and brought his Action againſt the Defendant, being the ſurviving ®- 
«© bligoz. Mid it was adjudged by all the Court, that the Action would 
not lie, upon two Kealons ; the Firſt, that when the Obligee made the 
Wife of one of the Obligozs his Executrix, the Action was at. leaſt ſu- 
[-ſpended, and the Aule is, that a Perſonal Aion once ſuſpended is Ex- 


Yelv. 160. Bone caſe tindt: But the other Keaſon is the ſurer, when 3he Obligoz made the Exe⸗ 


lau Debt n'eſt extinct 
Plow. 186. 4. 21 E. 43. 
Br. Extinguiſhment, 


—_— * 
— 5 1 


4 Ac. Rot. 1866. 
it in conſide- 
ration the Mother 
ſhould conſent to the 
arriage of her 
Daughter. V. More. 
857. the ſame Caſe. 
Note, the Husband 

being Father, who 
hath all Power over 
the Child, and not the 
Mother legally, was 
alive at the time of 
the Promiſe, but yet 
ber Power is alſo 
great in Nature. 1 Roll. 
19. Brownl. 1 R. 18. 
Mo. 857. Ap. 105, 106. 
1 Cr. 408. Allen 78. 
Hutt. 39, 101. Co. L. 
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pit of cs Rave of 
Houſes erip 
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cutrir of the Obligee his Executrix, and left Aſſets, the Debt was p2eſent- 
ly ſatisfied bp wap of Ketainer, and conſequentlp no new Action can be 
had fo2 that Debt. FF 


(21) Griſley verſus Lother. 


« Riſky bzought an Aſſumpſic againſt Lother, and declared, that where 
„ 1 ſhe had a Daughter, which was Deir apparent to her YPugband, 
© the Defendants Teſtato?, in Conſideration that ſhe, at his ſpecial Jin- 
** fkance and Kequeſt, would give her Conſent that he ould have that 
© Daughter to Wife, did Aſſume and Pꝛomiſe that he would give her 
„Done Yundzed Pounds; and then ſaith, that ſhe did give her Conſent, Fc. 
** And the Defendant pleaded non Aſſumpſit, it was found againſt him. : 
And now it was ſpoken in Arrelt of Judgment, that this was no Con- 
„ ſideration at all, fo2 that there was nothing to be done of the part ok 
* the Plaintiff attually, that was unto her either Travel o2 Charge, but 
to give a naked Conſent, which was not in Law neceſſarp co the Mar⸗ 
riage. Neither is the Daughter ſaid to be Heir apparent to che Mo⸗ 
Ather, no2 in her Power oz Guard, bp Nurture 02 otherwiſe : Neither doth 
it appear that ſhe was any Advancement to the Defendant, fo2 a Wo⸗ 
man is acknowledged in Law to be advanced in Marriage alone, but 
« fois not the Man, and therefoze ſhe. hath the Wꝛit Cauſa Matrimonii præ- 
„ locuti, but fo hath not the Man. And of this Opinion was Jultice 
Winch. But mp ſelf, and other two Judges were of the contrary Opi- 
nion, fo? it is apparent, that the Mother hath by che Law ok Nature, and 
in the Affection of the Daughter, and the Confidence ariſing thereof in her 
Counſel and Direction, a ſpectal ſtroke to incline the Daughters Mind either 
dne Wap oz other; and the Delire dk her Conſent, and the Wozking of it, 
thews that fo the Defendant conceived it, and therekoze it ſhall be pꝛeſu⸗ 
med of Ampoztance to Have her Conſent, which being granted at His Suit 
and Utqueſt, ſhall be accounted 'Cotifideration ſ\uffictent, And fo it wag 
adjudged fo2 the Plaintiff, Tr. 12. Jac. Jones 365. Plow. 302. a. 3 Cro. 194, 
715. Hutt. 85, Mo. 866. 1 Roll. 13. &c. BO | 


Re Doctor Leifield verſus Ty ſdale. 
W Beet: Leifield, Parſon of Sti-Clement's without Temple-Barr, ſued one 


5 'Tyſdale his Patrchioner koz Tithes ok certain Stables; and libelled 
that of common Right and by Pꝛeſeription Time out of Mind the Par- 
bons there uſed to have a modus decimandi foz the Bouſes, Stables and 

| | Build⸗ 
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© Buildings, that is to ſay, attec the fate of the tenth part of the pearip 
« Kent, o; Value of che lame. And lo he pꝛacceds ta demand orcozding⸗ 
« In; whereupon a Pꝛohibition was deſtred, and the Opinion of the Court 
c wag, that a P2ohibirion was to be granted; fo2 de communi jure, no 


1 Co. 16. a. N. B. 


« Tithes are to be paid fo2 the pcarip Rent, 02 Palue of Voules, fo2 53E 


© Tithes are paid foz the Revenue and Increale of Things; and thercfozc 
no Tithes are paid in any fuch Caſe in anp Cities o: Towns in England, 
ſaving in London, and this Pariſh 18 out of London and the Liberties 
thereof, Mom where there is no Cithe at all de communi jure, there can 
never be a modus decimandi, fo: that is with an Abatement, Cozrecion, 02 
Alteration of the Tithe in ſpecie. And yet it leems that this kind of Pay- 
ment had been long uſcd here about London, which certainly was bp Ute ; 


koz when the Statute gave it in London, the Parts adjoining gained the 


* 


ſame? by that Colour, and even in London it muſt be ſucd koz according to 
the Fozm pyeſcribed by the Statute, But ko. Youſes Oblations were 
paid in ali Places, and now by the Statute were bzought to a Certainty, 
that is, a Oꝛoat fo} a Youle. 1 : DT 
And in this Caſe Juſtice Warberton ſaid, that it had been latcly adjudg- 
ed in this Court, that a Coppholder could not lap a Cuſtome to fell and fell 
Timber upon his Copphold. Winch. 1. Cr. El. 5. Noy. 2. Cr. Car. 
And in Mich. 12 Jac. the Caſe was moved again bp Harris fo2 the Docto?, 
who ſaid, that by a ſpectal Cuſtom ſuch a Fozm of Tithing would ſtand in 
any Place; and ſaid, that Docto? Grant had a Conſultation in this Court 
upon Argument in the verp ſame Caſe, fo2 two Shillings in the Pound in 
St. Martins le Grand, Which was not within the Statute, fo2 it is a Liberty 
exempted from London, and is no Part of London, no2 of the Liberties of 
London: And the Hieaſon was, becauſe it map be ſuppoſed that ſuch Fo2m 
of Tithing was uſed fo2 the Land it ſelf bekoze it was built upon, and 
then the building cannot take it awap : And therefoze it is now dixecked by 
the Court, that they hall declare upon the Pzohibition, and then p;oceed to 
Judgment. Cro. Car. 596. 


„ 


Dilip Bridgeman ſued one Williams in the Admiralty Court, and the 
8 Caſe was this; that on? Philip Bernard was Owner of a Ship called 
the Bonaventure, and ſent her into Spain, and made Williams aſter of her, 
who (as is alledged in the Admiralty Court) did upon the Yigh Sea 
bozrow of Bridgeman certain Hopals of Eight, to the Value of Fifty 
Pounds ſterling, ko: Nepapment whereof he did impawn the ſaid Dhip, 
and returning now Home, and the Ship lping in the Thames, Bridgeman 
obtained a Warrant from the Admiralty Court, to arreſt the ſame Ship, 
and did ſo, whereupon Bernard came into the Admiralty Court, and 
claimed his P2opertp, denying that the ſaid Williams was Owner, oz had 
any Power to pawnit ; pet nevertheleſs the Court pzocceded to Judgment 
againſt the Ship fo2 his Debt: Whereupon a P2ohibition wag granted 
by the Court, Whereof the Reaſons were, that by the Common Law, by 


Bridgeman's Caſe. 
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Nota, That Modus de- 
cimanci can hardly 
tand to rife and fall 
according to the Rent 
by Preſcifption. 


Cr. 1. 596, 


2 Cro. 30. Jones 245, 
Ro. 1. 560. deut. 6. 
Cr. Car. 221. Cr. Jac, 
29. Styles 233. 


11 Co. 15. b. 16. 2, 
Latch. 210. 


Mo. 918. 13 R. 2. cap, 
5. Cr, Car. 296, 603, 
Ro. 1. 5 30. Brnl. 2, 
34. Ro. 1. 532. Apr. 
78, 79. 2 Sand. 260. 
Ve. 134, 135. Co. 124 
77, 79. 84. Apr. 196. 
Co. 10.116. b. Co. 12. 
104. Ce. 13. 51. Co. 


5. 107.2: Co. 13. 52. 


53. 7 Co. 2. a. 


which Properties were to be tried, the Maſter of the Ship could not im⸗ 


pawn the Ship, fo2 no P2opertp general oz ſpecial, no2 ſuch Power is gi⸗ 
ven unto him by the conſtituting of him Maſter. Alſo it was alledged, 
that the Contract (if any were) was made in Sevil upon the Land; and ic 
was held, that the Admiralty Court could hold no Plea of Things, though 


Done upon Fozcign Lands; and it was alſo ſaid, that it had been often rc: 
tolved, that if any Obligation were made at Sea, pet it could not be fied 


in the Admiralty Court, becauſe it is an Obligation, which takes his 


Courſe, and binds acco2ding to the Common Law, But it was ſaid by 
the Counſel of Bridgeman, that bp the Civil Law rhe Maſter of the Ship 
hath Power to impawn the Ship and Tackle in caſe of Pecellltn, and he 
hath no other Means top2ovive ſuch Things, as are neceſſary fo? her. nd 
J gave Opinion generallp upon the whole Caſe thus; that the Admiral⸗ 


tn Court hath no Power over any Cauſe at Land, fo2 both by the Nature 


is only to meddle with Things ariſing 


of the Court, and by the Statute, it 
| | C 2 


12 Co. 103; 2 R. 492, 
497, 4. 1 RO. 133. p. 
10. Co. L. 134. Ap. 
213. | 


Admiralty cannot 
hold Plea for rings at 
L. and. 1 Cro.602, Ap. 
79.113 
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upon 
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12 | Holder verſ. Norton verf. 
\ Tayler. S Simmes. 


upon the High Seas. And further, that theſe Things at the Sea done 
mult be alſo of the lame Nature and Kelpect, And therefoze if a Man 
ſhould make an Obligation at Sea koz Securitp of a Debt growing befoze 
at Land, oz ſhould make a Pꝛomiſe to pap the fame, this cannot be ſued 
in the Admiralty Court, becauſe it is not foz a Marine Cauſe ; as a Court 
x Syd. 112. accord. ok Piepowder fo: Market Cauſes, But J was of Opinion clearlp, that 
; the Admiral Law is Keaſonable, that if a Ship be at Sea and take Leake, 
o2 otherwiſe want Yictual, oz other Peteſſaries, whereby either her ſelt be 
in Danger oz the Yopage defeated, that in ſuch Caſe ok Neccſlity the Maſter 
may impawn koz Money oz other Things to relieve ſuch Extremities, bp 
imploping the Monep ſo; fo? he is the Perſon truſted with the Ship and 
Yoyage, and therefoze reaſonably map be thought to have that Power gi- 
ven to him implicitly, rather than to ſee the whole Loſt. But in this Caſe 
the Faults were, that neither the Contract noz the Jmpawning were ſaid 
to be fo2 anp ſuch Cauſe, neither was the Jmpawning' laid to be at Sea, 
neither was there anp Colour that fo2 the general Debr of the Maſter thep 
ould proceed againſt the Ship of another Man. And J am of Opinion 
clearly, that if this Cauſe had been within the Jurildigion of the Admi⸗ 
ralty, that we ſhould not pꝛohibit them, becauſe thep gave Sentence againſt 
our Law in this point of Ampawning, fo2 it ſhall be pzeſumed accozding 
to their Law, oz elſe an Appeal. Vid, 212, 213. 


Covenant. (24) Holder verſus Taylor. 


Paſch. 11, ac, Rot. Har brought an Action of Covenant againſt Taylor, and declared fo? 
e a Leaſe koz Years made by the Defendant by the Wozd [Demiſi] 

which impozts a Covenant; and then ſhews, that at the time of the Leaſe 
Covenant broken be. Made, the Leſſo2 was not ſ\eiſed of the Land, but a Stranger, and ſo the 
fore eviction. Brownl. CObenant in Law bzoken, But he did not lap anp actual Entrp bp fozce of 
LY. 3. By. . his Leaſe, noz any Ejecment of the Stranger, no2 any Tlaiming under 
104. Syd. 429-430, him; whereupon it was objected, that no Action of Covenant would lie, 
466. Mo. 419. 1 Cr. becauſe there was no Expulſion. But the whole Court was of Opinion that 
37.4. 3 é beben an Action did lie; toz the Bzeach of rhe Covenant was, in thar the Leſſoz 
Dy. 328, 1 Roll. 320. Had taken upon him to demiſe that, which he could not; fo? the TUo2d [De- 
8 „ miſi] impoꝛts a Power of Letting, as [dedi] a Power of Giving. And it 
Cro. 73, 315, 444. is not Kealonable to cnfozce the Leffee co enter upon the Land, and fo to 
Apr. 35. commit a Treſpaſs. But if it were an expz2els Covenant foz quiet Enjoping, 


there perhaps it were otherwiſe. 
Obligation. Trin. 12 (- 25.) Sir Daniel Norton againſt Simmes. 
9 | 


Sout hampt. Ar Daniel Norton Knight, Tate Sheriff of Hampſhire, bzought an Action 
8 8 15 upon an Obligation of an Yundzed Pounds againſt Richard Simmes, 
to the High Sheriff.“ £02 Perkozmante of Covenants, whereof the Effect was. That whereas 
Godb. 212. 238.8. *© Str Daniel Norton had made Bryan Chamberlaine his Under Sheriff at his 


796. ot B. Will, the ſame Chamberlaine by Jndenture did covenant with the She- 


1 \ 63,65. 1 Roll. 4i7. © riff to diſcharge and ſave him Harmleſs of all Eſcapes of P2iloners, 


Br, coodicion 2. Mo. © that ſhould be arreſted by him, oz any Bailiff oz Officers appointed by 
i ** him. And another Covenant was, that he ſhould not execute any Ex- 
ce tent, Liberate, Elegit, oꝛ any other Execution fo2 anp ſum above the ſum 
Dok Twentp Pounds, befoze he had firſt made known to the ſaid Sheriff 
„the Nature and Quality of the ſaid TUrit; and if any ſuch Execution 
© Were above Twentp Pounds, then he would not execute it without the 

© ſpectal TUarrant of the ſaid Sir Daniel Norton the High Sheriff. And 
de there were alſo divers other Covenants: And the Defendant pleaded, 
that Chamberlain the Under Sheriff had perfozmed all the Covenants; 

*© whercupon the Plaintiff replied, that one White, Anno 44 Eliz. had reco- 
é vered in the Common Pleas two Hundzed and thzee Pounds Debt againſt 
© one Fielder, and that he had gotten Fifty two Pounds thereof bp an Ere- 
* cuution of Fieri Facias in the ſaid County of Southampton, and died, and 
© that Frances White, his Executrix, had ſued a Scire Facias againſt the ſaid 
« Fielder foz the Neſidue, ſcilicet One Hundzed Fifty one Pounds, and had 
«© Indgment, and took out a Capias ad ſatisfaciendum and delivered it to the 
«© (aid Chamberlaige, who arreſted him by Fozce thereof, and ſo he was in 

| Execution 


4 


n « Grecution, in the Cuſtody of the faiy Sheriff, fo2 the ſaid Debt, und 0 


ALAaw: And allo becauſe it was not direalp pleaded that Norton was vigh- 


n en pT: 


Norton ver / : 


Simmes. 


— — 


being, and Chamberlain remaining Ander⸗Sheriſſ, the ſaid Feilder eſcaped 


< out ot the Cuſtodp of the faid Sheriff the Debt not latisüed: Ep eans 


*© whereof the ſaid Sheriff was chargeable ro pap the ſaid Debt, and did 

„e pap it unto the laid Frances White: And all this was in the Sheriffwick 

« of the laid Sir Daniel Norton, and while the faid Chamberlaine was Un⸗ 

e der-Sheriff, viz. 6 Jac. Reg. Hercupon the Defendant demurred in Law ; 

and in Trin. Term 12 Jac. the whole Court upon publick Argument gave 

Judgment fo2 the Plaintiff, and in this Caſe theſe Points were reſolved, jutgmenr, | 

Firſt, that this Cale was not within the Star, of 23 H. 6. both becauſe n „ 

it was not a Bond made bp oz in the Behalk of a Piilouer, as Beauſage 4 


| a. Plo. 65. a. 4 Co. 76. 
his Caſe is; as alſo becauſe the Statute 18 not pleaded being a ſpecial b. 


Sheriff, oz Chamberlain Under-Sherif, but only by way of recital in the 
denture, which was pleaded, Es | 
At was alſo reſolved, that the Sheriff might grant his Under⸗Sherill⸗ nn 
wick to hold at his Will onlp; fo2 it was in his Choice to make oz not 
to make an Under⸗ſheriff, but to exerciſe it hiniſelf. That an Under-fſherif| C. 1. 233. b. 5 E. 4. 3; 
is in effect but the Sheriff's Deputp, and thercfoze actoꝛding to the Nature 1 H. 4.73. 
of a Deputation muſt be removeable as an Attoznep is; fo as if the Sheriff 
ſhould make him irrevocable, yet he may revoke him. There is neither Com- 
mon Law noz Stacute Law, that makes him immoveable, He is but in the 
Nature of a general Bailiff errant to the Sheriff and che whole Shire, as Dy. 278, b. 275 a, 
others are over the Hundzed: His Oath appointed by the Statute of 27 Eliz. p::5. 
is, that he ſhall bear himſelf well, foz (o long as he ſhall continue in the 
Office, It is neceſſary both fo? the publick Service, and to2 the Indemnity 
of the Sheriff, that he be removeable by the Sheriff. 
Yet it is true, that Under-Sheriffs have been long in Uſe, and Experience 
p2oves that many Sheriffs cannot well execute it themſelves, ſo this Point 
was reſolved, that he was a perfen Under-Sheriff, and ſo the Arreſt well 
made by him, and ſo an Eſcape upon it. 
Next it was reſolved, that a Sheriff in making an Under⸗Sheriff did im- . 
plicttlp give him Power to execute all the ozdinarp Offices of the Sheriff 1 
himſelf, that might be transferred by the Law: As ſerving of Pzoceſs, and 
Execurions, and the like: But he could not deal in a Writ of Red;/e;/», becauſe 6s co. 12. x. 
in that the Sheriff is a Judge; no2 in that Cale of the Wit of Waſte, where , 


n- Plo. 143.4. 


the Sheriff is commanded to go co the Place waſted, bceauſe it is perſonal 


unto the Sheriff himſelf; hereof it follows, that if a Sheriff will make an 
Under⸗Sheriff, p2ovided that he ſhall not ſerve Erecutions above twenty 
Pounds, without his ſpecial Warrant, this Pꝛoviſo will be void: Fo2 
though he map chuſe not to make an Under-Sheriff at all, o: may make 
him at his will, and ſo remove him whollp, pet he cannot leave him an 3 Co. 440. 9 Bo. 
Under-Sheriff and pet abzidge his Power, no moze than the King may im ner e 4018 
Caſe of the Sheriff himſelf: Eut it was laid here that the Caſe here was 9. . 
not (o, that the Heſtraint of Executions above twenty Pounds, grew not Yager Merits Power 
on the Part of the Sheriff, but on che part of the Under-Sherif by his Co- Dy. 4 . e 


art | Dy. 66. b. 
venant, which might and fo2 good, notwithſtanding the Repugnancy to his ; 


Apr. 155. 


Offtce : As a Feoffee in Fee-ſimple, map bind himſelf to the Feoffoz not to co. L. 206. b. 


alien, though the Fcofſo2 cannot reſtrain him himſelf by Condition, fo? 

the Aepugnancy. But the Covenant here was holden void as being againſt c. 71.5.2 Cro 
Law and Juſtice. Fo? ſince by being made Under-Sherif, he is liable by 103. Pio. 64. b. 
Law to execute all Pzoceſs, he could no mo2e than the Sheriff himſelf Co- „bs. 


venant not to execute Pꝛocels without anothers ſpecial Warrant; fo? that is 


to deny oz delay Juſfice: ſo this being a Covenant againſt Law, and be: 0. 56 9 00.61, 
ing in the Negative, needed no Anſwer at all, as being void and no Co- Se 3b ( ges. 


— 


4 . . 1 Co. L. 303. ab. Cr. El. 
zenant in Law. And though it were not void, pet the General Plea of S. 749: A1. 


Perkozmante of all Covenants will ſerve in the Caſe of a negative Covenant. Cena negatiwe 


| | : id in Law. 
Tamen quare de eo. Q. plead. perform. generalment E Male. 8 Co. 133. b. 16 II. > V. in er C. le 
11. Co. 3 303. b. Cr. Car, 422. : was further reſolved 


In this Caſe : 1. When 


: 5 ; : there are in Indentures 
Covenants in the Negative for non-Feaſance; and in the Affirmative for Feaſance, there the Defendant is t 


. : 1 ; a ' : a . uy 
tives, that he hath not broken them, and to the Affirmatives that he bath performed them. 2, When the r e 8 by 
= 3 e ede e plead e generally; _ the Court is to rake notice that the Negatives are againſt Law. 
. When Covenants are void by the Common Law, and others not void, the Obligation ſtands good f ; 
tor the other. Cr. Jac. 363, 634, 165, 340, 503, 569. : L good for thoſe, that are good, but not 


But 


14 


r 2 


A Caſe of 5 
of Parliament. 


11 Co. 27. b. 3 Co. 83. 
a. Plo. 68. b. Debt 80. 
Mod. .. 


This Covenant is in 
Effect not to ſuffer E- 
ſcapes. | 


10 Co. 100. b. Plo. 64. 
b. a. Yelv. 197, 67, b. 
68. 3 Cro. 190, 200. 


Bonds to ſave harmleſs 
of Eſcapes, difficult. 
Plo. 123. b. 


Yelv. 168. 2 Cr. 391. 
2 H. 4. 9. Co. 5. 24. a. 
ap. 51. Saund. 117. 


| Not requitite to give 


Notice, where one is 


bound to do an Att by 


Bond. 


8 Co. 124. b. 1 Cr. 300. 
ap. 129, 199. Dyer 76. 
b. 119. b. 57.4. ap. 199, 
128. Vel. 78. 153. Cr. 
Car. 3. 80. 13 1. h. 
120. b. 3 R. 52 C. 9 R. 


110. Cr. Car. 46. p. 199. 


2 Gro. 13, 221, 912. 


1 Saund. 285. Plo. 66. 


c. Velv. 71. polt 280, 
54. Plo. 86. a. 264. 4. 


ap. 54, 56. 2 Cro. 134. 


$ Co. 93. a. 


Parliament. 


12 Co. 120. 33 ll. 8. 
cop. 27. 2 Ro. 197. 


Burgeſſes of Par lia- 
ment and Form ot 
cledting ot them. 


But it was reſolved, though this Covenant was void in Law, pct the 
Bond was good, koz the Heſt of the Covenants agreeable to Law. And Dik⸗ 
ference was taken between a Bond made void by Statute, and by Common 
Law, fo2 upon the Statute of 23. H. 6. if a Sheriff will take a Bond fo? a 
Point againſt that Law, and alſo foz a due Debt, the whole Bond is void; 
fo2 the Letter of the Statute is (ſo, koz a Statute is a ſtrice Law; but the 
Common Law doth divide acco2ding to common HKeaſon, and having made 
that void, that is againſt Law, lets the reſt ſtand, as is 14 H. 8. fo. 15. | 

Hereok it followeth, that if the Covenant koz Diſcharge of Eſcapes (ut ſapra) 
were good in Taw and b2oken, that then the Plaintiff ought to have Judg⸗ 
ment, and it was agreed, that if a Man will take a Bond to be ſaved harm- 
leſs of ſuffering one to have eſcaped, oz foz Enlarging of him out of P2iſon 
againſt the Law, that theſe Bonds are void; And ſo are the Caſes of Dive 
and Manning in Plo. and the Caſe of Thower and Whetſtone, Mich. 2. and 3 Phil 
& Mar. Dyer 118. and ſo is the Cale of 2 H. 4, fo. 9. fo2 the Wichernam. Hob. 


64. b 


But this Caſe is clean otherwiſe, and was reſolved by the whole Court, 
to be lawful fo2 the Sheriff, to take Bond of his Unnder-Sherif, to diſcharge 
and ſave him harmleſs of Eſcapes upon Arreſts made by himlelk; fo2 ſince 
he transfers his Authozitp unto him, it is reaſon he take Security of him, 
to perkozm all juſtlp and faithfullp to Himſelf and others, and there is no- 
thing done, oz intended againſt Taw; Foz there is no lawful Permiſſion 
ok any to eſcape, alreadp done oz to be done: As in the other Caſe, where 
the Fault is committed by the Party, that takes the Bond upon Confidence 
of that Sccurity; But here the beſt Perkozmante of the Covenant is, that 
no Eſcape be ſuffered : And the next, that ik any be ſuffered, that then he 
ſatisfp the Partp as is juſt, that the Sheriff take no Toſs: It was atſo re⸗ 
ſolved, that the Sheriff in this Caſe, was not bound, either to give No- 
tice to the Under-Sheriff of the Eſcape, oz to male Hequeſt ko: Diſcharge ; 
fo2 the Covenant hath no ſuch Thing, but binds him to diſcharge at his 
Peril. And J was of Opinion, that if the Covenant had not been againſt 
Law, fo2 the Executions above twenty Pounds, and that the Zarr had been 
inluffictent, bccauſe it did not plead ſpecially to that negative Covenant, 
that pet ik the fAeplication were nought and aſſigned no tufficient Beach, 
the Plaintiff could not have had Judgment; to2 though the Action were 
well b2zoughc upon the Obligation alone, pet when it appeareth that the 
Condition was fo2 Perfozmance of Covenants : Now there can be no Cauſe of 
Action without fome Covenant bzoken. And obſerve well Tilly and Woodlyes 
Caſe, 7 E. 4. fo: this Purpoſe, that if it doth appear to the Court, that the 
Plaintiff hath no Cauſe of Action, he ſhall never have Judgment, though he 
had a Yerdia fo2 him againſt one of the Dekendants. | 


(26) A Caſe of Burgeſſes of Parliament. 


0 bY Anp Towns in Ireland were erectcd into new Boꝛoughs, and Power 
— 1 given them to elect, and lend Wurgelles into the Parliament, all 
in one Fozm, whercok ko: Example, Foz the Town of Dungannon, the Pa⸗ 
„ tent runs thus, Statuimus, ordinamus & declaramus per praſentes, that the 
* Town of Dungannon ſhall be ko: ever a Free Bozough, and that within 
the ſaid 2ozough, there ſhall be a Bodp Cozpozate and Politick, con- 
6 fiſting of one Pꝛovoſt, twelve Free Burgeſſes, and Commonaltp, and that 
© the Inhabitants ſhall be a Body Co2pozate, by the Name of Pꝛovoſt, 
« Free Burgeſſcs. and Commonaltp of the Bo2zough of Dungannon, and 
„ map by that Name ſue and be ſued, purchaſe, and alien, &c. And 
© then kolloweth this Clauſe: Et quod ipſi Præfati præpoſit. & liberi Burgen- 
* ſes Burgi prædict' & ſucceſſores ſui in perpetuum habeant plenam peteſtatem 
© & Authoritatem Eligendi mittendi & returnandi duos diſcretos & idoneos viros 
ad inſerviendum & Attendendum in quolibet Parliamento in dicto regno no— 
« ſtco Hiberniæ in poſtr. tenend. And fo p2ocecds to give him Power to 
“treat and give Voice in Parliament, as other Burgeſſes of any other 

4 | | -- an- 
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Hutton's Caſe. c 
Ouare Imped. 
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ancient Bozough, either in Ireland oz England, habe uſed to do, and upon 
Doubt conceived, whether that Fo:m had fufficicntlp enabled this, and the 
reſt of the New Bo2oughs, to ſend Burgeſſes, it was referred to all the 
Judges, and it was reſolved bp them, all but two, that it was ſufficient, 
The Objection was, that the Cozpozation being Pꝛovoſt, Free Burgeſſes, 
and Commonaltp, this Liberty o2 Pziviledge was neither granted to them, 
noz paſſed bp the Wozd of Gzant, though indefinite, not laping to whom; 
fo2 then the G2ant muff ſettle in the wodp capable of a Gzant by Applica- 
tion of Taw, though it were not (o ſaid direaly, : 
But it was onſwered two Maps: firſt, that the King might by his Let⸗ 
ters Patents ozdain, that from a Town not Co2po2ate ſhould come Bur⸗ 
geſſes to be choſen bp the Jnhabitants; and fo is the Caſe of many Bo⸗ 


roughs and Towns in England, that have Burgeſſes by P2eſciption. that 


never were inco2pozate, and therefoze this Yibertp could nor commence bn 
Gzant, bot by Oedinance, as the King map ctect a Fair, oz a Market, 
a Warren, Park, Fozreft, Chaſe, Pilcarp, oz the like, by Ozdinance, with: 
out granting it unto any. | ' 

The other anſwer was that when there was a Cozpozation made by 
the Charter; and by rhe ſame an Ozdinante that the Pdvoſt and Bur⸗ 
geſſes only ſhould chuſe, 8c. the Law ſhall veſt this Pꝛiviledge in the whole 
Cozpoꝛation in point of Intereſt, though the Execution of it to be commit⸗ 
ted to ſome Perſons Members ok the lame Co2pozation. 


(27) 


82 Timothy Hutton bzought a Quare Imped. befoze the Judges of Lan- 
caſter, and the Truth of the Caſe was thus; that he had pzcſented one 


| Hutton's Caſe Quare Imp. 


Rowth his Clerk to the Biſhop of Cheſter being O2dinary, who refuſed his 


„Clerk, and thercupon he complained to the Archbiſhop of York, who lent 
a Monition to the Biſhop to receive the Clerk within a Time, oz elſe to 
appear befoze him and anſwer, who did neither: And thereupon the 
* Archbiſhop did receive the Clerk, and inſtituted him; and by his Mar⸗ 
rant he was alſo induced, . 5 . 


cc 


Pow the Biſhop and one King, a great Scholar pzeſented by the King, 
©* fued in the Delegates, ſuppoling that the Jnſtitution bp the Archbiſhop 
was void; and by Conſequence meant to avoid the Jnjunction too, as 
* being without Tarrant, whereof the Keaſon was, becauſe the Arch- 
©* biſhop did Inſtitute, 8c. here at London, being here in Parliament Time, 
and they p2etended that theſe Aas of his being then out of the Diocels 
were nullities: Wherenpon Serjeant Hutton pꝛaped a P2ohibition, and 
this Court was ok Opinion, that this Suit ought to be p2ohibiced, fo? 
dance by Jnduction, which is a tempozal Ac, and rriable by tempozal Law, 
the Church is full, it is not to be avoided, but by a Suit of Quare Imped. 


4 Inſt. 48. Ro. P. 197. 
11 Co: 121. 


Dav. 13. a. b. P. Rs: 
197. 


4 Co. 77. Jones 262. 
apr. 211. 2 Inſt. 50. 
1 Keb. 608. p. 81. 

2 Ro. 198. 


* 86 1. 2 Ro. 293. 
318. 

Prohibition lies, if the 
Ecclenaſtical Court 
wili queſtion the Inſtli- 
tution atter Induction, 


1 Cro, 342, 214, 213. 
Degg. 8, 17. 


2 Cr.335.Co. L. 344. a. 
6 Co. 49. 2. Cr. Car. 
380. Plo. 529. b. 


o2 the like, at the Common Law, and not to be undermined by alledging 


Anſuffictencp in the Jnſtitution, in the Court Eccleſiaſtical ; ko: that may 
come in Queſtion upon the Trial of the Jaduction at the Common Law, 
which will not be good, if the Inſtitution were not good, whereupon it 
was granted. But if this Courſe might be admitted, they might avoid 
all Plenarties in the Eccleſtaſtical Court, oz Queſtion them at leaſt, upon 
 NQuarrel to the Inſtitution: But it was ſaid to Serjeant Hutton that he 
could not pzap his P2ohibition in Keſpect of his 2are Imped. hanging; be⸗ 
cauſe of his own ſhewing the 
ing full (ut ſapra) that then ſeen (ut ſupra) without mention of the Quare Im- 
"= yes. And though this Advowlon and Church were in the Countp of Lan- 
""» caſter, and the Quare Imped. there to be bought, and not here : And there 
ate a Pꝛahibition might be had, per the Opinion was, that this P2o- 

- Hibicion might be granted alſo in this Court, becauſe the Title of the Ad⸗ 
-vonſon is not herebp queſtioned; but the Jntruſton upon the Common 

Law (whereof this Court Hath general Care) is to be reſtrained; and the 
Pzoronotaries ſaid, that thep have commonly P2ohibitions into Cheſter 


upon 


; g the Quare Taped. muſt abate; fo2 the Church is full 
ok his *'Pzefentation, but he muſt make his Surmiſe, that the Church be- 


Void. 


2 Ro. 317. | 
Prohibition for cauſe 
ariſing in the Courts 
of Lancaſier. 


2 Cro. 346. po. 17. 
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BE 594. Vel. 167. 


dam loco vocat', & c. 


RY _— 
> 


© Read ver}. 
8 ; Hawke. 


upon it. This Act of Court was complained of to the King, and he ſignified 
his Pleaſure doth by Sir Thomas Lake, and the Lozd Archbiſhop of Canter- 
bury, that he would have a Conſultation granted: But we anklwered his 
Majeſtp by Letter, that we could not do it bp the Law, and in the End, 
after many Paſſages to and fro, it was left, and ſo it ſtood, 

t Cr. 162. apr. 180. 


_ The Opinion of the Court was, that if a Suit be befoze an Archdeacon, 
Every Eccetattica! whereok by the Statute of 23 H. 8. cap. 9. the Ozdinarp map Liccnce the Suit 
che next Court. cap. 9. to an Higher Court; that the Archdeacon cannot in fuch Caſe baulk his 
Oddinary, and ſend the Cauſe immediatelp into the Arches: Foz he hath no 
Power to give a Court, but to remit his own Court, and to leave it to che 
next; foz ſince his Power was derived, from the Biſhop, to whom he is lub⸗ 
ozdinate, he muſt peild it to him, of whom he received it; and it was laid, 
that ſo it had been ruled heretokoze. 


(28) 


1.63. Ci 856 © I Ohn Read bꝛought a Replevin againſt Leonard Hawke ko; taking of his 
Godd: 136 Brownl. 1. 6 Beaſts at Ocult, viz. one Gelding and one Mare, to his Damage, &c. 
R. 176. Br. Brice © The Defendant demurred upon the Declaration, becauſe there was no 
200, l. © Place alligned, where the Taking was but onlp a Town. After Argu- 
RAB. 7. Ene ment at the Barr, it Was adjudged bp the Court, that the Declaration 
100, Hut. 2 ante ö. Was nought foz the Caule afozeſaid ; foz the general Pzeſidents of the Court, 
Plo. 298. a. 21. a. 38. b. and Fo2m of Declarations in Keplevins, is to aſſign a Place, as Well as a 
113. ble. b. 16 Cl. Town, and in ſuch a Caſe, as well the Place as the Town is traverſable 


by the Avowant, wherein the Hepleyin differs from an Action of Treſpaſs, 


Read verſus Hawke. 


reſp. B. 3. 205. 9 Ul. 


i bot. ws wherein the Plaintiff map aſſign his Treſpals onlp in one Town, and if he 


7.H. 4. 2. a. 19 H. 6. do aſſign a Place, the Defendant map plead at another Place, without tra- 
7, og 6.34. b. verſing the Place aſſigned by the Plaintiff ; and then the Plaintiff may wake 


Tin 10 Jac. Ro. A new Aſſignment, and the Kieaſon is, becauſe the Heplevin is an Action of 


08. Replevi uſt ' > 4 7 1 1 
7 e well moze Certainty, and mult of Neceſſity contain a Place in the Count, as is 


as 4 Town. 2 Ii. 6. 14. laid by Brian and Starkie, in 22 E. 4. fol. Fi. But the Caſe that rules this, 
a, Was the Cale in 35 H. 6. fol. 40. which pou may fce in the Book, &c. where- 

of the Retoꝛd it leif is found Hillar. 35 H. 6. Rot. 466. Sur. ſſ. Alias prout patet 

termino ſancti Mich. Anno Reg. Dom. Regis nunc 35 Rot. 241. continetur ſic Jo- 
3 Cro. 895. que male hannes Aſtead ſummonitus fuit ad reſpondendum Fohanni Dimmecke, de placito quare 
V.. E. 1j. In a Re- Cepit averia ipſius Johannis Dimmocke, & ea injuſte detinet contra vad. & pleg', &c. 
plevin, the Plaine & unde idem fohannes Dimmocke in propria perſona ſua queritur quod pred. Fo- 


counted of taking ot 


bie Cattle in 1. Sich. Vannes Aſtead ultimo die Funti, Anno regni dicti Domini Regis nunc xxxiiii. apud 
our ſhewing, In que- Totting in quodam loco vocat. &Cc. cepit averia, viz. tres vaccas, & quatuor bovi— 


4am loco vicar de. culos ipſi Fobanni Dimmocke, & ei injuſte detinuit contra vad. & pleg. quouſque, &c. 
good,becauſe the Toun unde dicit quod deterioratus eſt, & dampnum habet ad valentiam xvil. & inde pro- 
or Hamlet is fufficient. ducit ſectam; & præd. Fobannes Aſtead per Wil. Twales Atturnatum ſuum venit & de- 


7 22. In a Reple- s 0 1 87 pg SR , ; k 3 
rich be anti” fendit vim & injuriam quando, &c. Et petit licentiam inde interloquendi hic uſ: 


counted. of . que a die S. Hillar. in xv. dies, & habet, &c. Ex aſſenſu præd Johannis Dimmocke 
wo That ke rok idem dies dat. eſt idem præfat. Fohanni Dimmocke, & hic, &c. Et modo hic ad eun- 


cherh at 358 dem 15 diem S. Hillar, venit tam præd. Johannes Dimmoecke in propria perſona ſua 
. and no Exception 


Was talen tor Wane quam præd. Fohann. Aſtead per Atturnatum ſuum pred. ſuper quo viſo, leo, & in- 


ot expreſſing of the tellecto, &c. per juſtic. hic plac. præd. quia in narratione præd. nulla fuit mentio in 
9 K. 75 N ;. quo loco averia præd. capta fuer eiſdem Juſticiariis videtur quod debit. advocationem 


The Uſe is ro declare per præd. Jo. Aſtead pro returno Averiorum præd. habend. primitus fact. extunc idem 
in a cer tain Place, but 361 22 PII. a ; 
__ en RO Johan. pro inſufficientia narrationis pred. return. Averiorum illorum habere debet, 


it is good enough: &c. Et ſuper hoc idem Johan. Aſtead pro return. Averiorum pred. habend. bene advo- 


and that is after this cat, captionem eorundem averiorum in villa præd. in quodam loco vocat. The Vicars 
Land. Et juſte, &c. quia dicit quod quidam Joban. Careles vicarius Eccleſia S. Mich. 
de Totting diu ante tempus quo ſupponitur captionem pred. fieri, fuit ſeiſitus de dua- 
bus acris terræ cum pertinentiis in Totting. pred. unde præd. locus in quo, &c. eſt par- 
cella ut Gleba Eccleſiæ præd. in Domino ſuo, de feodo in jure ejuſdem Eccleſiæ, & ſic 


inde 


Preſident of 35 H. 6. 
Dy. 280, 14. 


4 
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Dogo- James Rich ar *- 
bit Caſe, & Knechand 8 


8 


q F | FO \ . A --:', 1 o Gs 3 2 . 0 e. „111 hh 
_— — — i. e TY * r * C A ii ace. th. mit. 
— * — 13 — ny, > — en "es OC 4 * * * 6 


* in 


inde ſeiſitus diu ante caption em, &. demiſit præſato 
terræ habend. ab eodem die per quinque annos tune prox ſequen. Quel Millielmo de- 
miſe ouſtre al, defend. & iffint avow pur damage feaſant & petit returnum eorundem 
averiorum, &c. Ideo conceſſum eſt quod præd. Johan. Aſtead habeat returnum averi- 
orum ptæd. &c. Et pred. Fobannes Dimmocłe in miſericordia, &. 

Bur pet it is true, that ſome Declarattonsoin Heplevin are found with⸗ 
out anp other Place and Avowzies, and other Pleas made upon them with- 
out Bemurrer of Exception to that Point, and then thep are good enough. 


6299) Doctor James's Caſe. 


« QEtjeant John More moved this Caſe That whereas the Diocels of the 
„S Biſhop of Wincheſter did extend it ſelf to the Boꝛough of Southwarke, 
c ag Part of the Countp of Surrey, that Doro? James Judge of the Audi⸗ 
« ente of the Archbiſhop ok Canterbury did of late uſe to krep a Court ſome⸗ 
times in Southwarke, and cite Men thither from the remoteſt Parts of the 
“ Dioceſs of Wincheſter, being ſometimes: ſixty» Miles: And that further, 


„ municated, and then could not be abſolved, except they would: pield to 
* the tranſmitting ok their Cauſe into the Archbiſhops Court, where by 
** the Statute-of'23 H 8. cap. 9. was utterly: t{uded; and this he moved as 
well in the Behalf ol the Biſhop ok Wincheſter, as of the Parties cited, 
and pꝛaped a Prohibition. 5 - 

 * Whereupon, on the Part of the Archbiſhop it was anſwered, that no 
c* ſuch Act ot tranlmitting was uled, but it was true that ſuch Courts had 
been kept in Southwark, by the Space of fozty Nears and better, and that 
bp Law they might be kept; oz the Archbiſhop may fit in any Diotels 
*6 of his own Province, and map hear Caules ariſing within that Diocels 
bp his Pꝛerogative, fo2 he hath a concurring Jurisdiction with the inkeri⸗ 
* 02:O2dinary; but'he: canner call them out ok the'Dioceſs:by) Keaſon of the 
© ſaid: Statute: of: 23 H. 8: c. 9. d ſo the Biſhop ot Wincheſter had no 
** Wrong; andthe Partp had no hurt, and he is not called out ok his Wio⸗ 
tels. Uhereupon it was anſwered by/the' Court, that firſt the Tranſmic- 
ting of: Caufes' (ur ſupra) was expꝛeſtp againſt the ſaid Statute ok 23 H. 8. 
ext, that the Party in this Cale hath a Rind ok Wrong::: Fo whereas the 
Biſhop ot Wincheſter himſelk, could not dꝛaw the People out of the Heart of 
the Diocels, where he lives himſelk, the Archbiſhops Dfficers would dꝛam 
them thither as moze commodious foꝛ them, if id were permitted. Beſides, 
it depzives the Subjec of an Appeal, which he ſhould have had, if the Cauſe 
had begun with: the inferio2 Oꝛdinarp. 

And though rhe Controverſie concerning ethe Furiſdiction be between Spiri- 
tual Perſons, pet the King is the indifferent Urbitratoz in all Juriſdictions 
alfwell Spiritual as Tempozal, and that is a Right of his Czown to diſtri- 
bute to them, that 1s, to declare their Bounds. And it hath heretokoze been 
held in this Court, that the ſuppoſed concurrent Jurisdiction, that the Arch⸗ 
biſhop of Canterbury is fuppoſed to have in the inferis2 Dioceſs, was not 
as he was Archbiſhop, but as he was Legatus narus to the Pope, fo2 the 
_ Frchbiſhop ok York neither hath no2z'claimeth: anp ſueh; and then that Pow: 
er is ceaſed, being abzogated with the Pope, and the late P2actice (if any 
ue been) is bur an Uſurpation: And it it be permitted to be in the 
Archbiſhops meer Power, he map erect! a. Court of Audience in every: Mio⸗ 
ceſs, and call all Cauſes krom other Ozdinaries. 


"RT Rich wt: Koeoland: 


0 Job» Rich bzought an Aion upon the Caſe againſt Arthur Kneeland, in 
4 Banco Regis, and declared, that whereas the ſaid Kneeland was the 
twbentieth Dap of january in the — Bear of the Bing, and kong befo2e 


had 


Millielmo Aſtead pred. duas acras 


1 Co. 22. 42 


Ro. 2. 313, 314. 


Stat. 23 H. 8 cap. 9. 
Mich. An. 19. Jac. 
Prohibition where one 
Eccleſiaſtical Court in- 
trudes upon another. 
| 2 Cro. 346. Apr. 17 N, 
« if they keep not their Dap and Your of Appearance, then were excom⸗ 8. 


. 


Apr. 143, Cr. Jac. 345. 
6. 13 H. 4. 77 
tion Br. 79. 2 Inſt. 612. 
Dent. 1s. 


Caſe. 


London Tin. 11 Jac, 


B. R. Rot. 1549 


i Rol. 2. in Abr. 2 Cro- 
339, m, 


: DG Ee OLSEN a 3 — ICAILINER 
= L Loggin verſe? Woolaſton 1 Moore gh 
on” Tetherton. S Webb. 5 Muſgrave. | 


— — — — ” : 
Co. L. 39.a.Palm. 523. had been a common Yopman to carry Goods by Water koz Hire, from 
4 Co. 84. a. 2 Saund. © London to Milton in Kent, and from thence to London, and where by the 
Aion aganft a com © Cuſtome of England ſuch Carriers ought to keep the Goods delivered ro 
mon Carrier for Goods ©© t hem to be carried ſakelp, ſo as thep thould not be loſt by the Default of 
5 ** of them oz their Servants, that he had delivered to the Defendant the 
** ſame twentieth Dap of| January a Poztmanreau with 50 l. in it to be car⸗ 
85 ried, &c. fo2 which he gave him two Pence the ſame 2och Dap of January, 
and that the Dekendant had ſuffered the Goods to be loſt, though De- 
* fault of him and his Servants, upon the 25th of the ſame January the 
** Defendant pleadeth, that the Plaintiff the 21ſt of the ſame January did 
*© diſcharge him of the Keeping of them, which the Plainciff traverſed, and 
and the Defendant demurred. Nota, he pleads no Diſcharge of the Carrp- 
Ding: Alſo the Defendant by Demurrer in Law confeſſeth that there wag 
** no Diſcharge of the Carrying; and it was adjudged fo? the Plaintiff, 
And now in the Exchequer Chamber upon a Writ of Erroz, the Judgment 
9 Co. 75.b is affirmed, and it was reſolved that though it was laid as a Cuſtom of | 
6 the Realm, pet indeed it is Common Law, Fe 


Debt. (37 3) * Loggin verſus Tetherton. 
2 Cro. 309, 338. 2 Cr. | | | | . | 

204395 199, 203" «© FIT F Ullion Loggin bzought an Action of Debt of zo Pounds againſt Wil. 
Oxon. 2 Cro 355, 6. wW liam Tetherton, and upon Oper of the Obligation, it was in trigin. 
Ror. 656 Tel 2x5, . tata libris, the Defendant demurred in Law, ſuppoſing the Obligation 


Trigintata libris . void: And it was adjudged good fo2 30 Pounds, and now upon a Mrit 
10 Co. 133. a. Apr. 116, 


118-2 Gr. 2500. Mod, ** of Erro? in the Exchequer Chamber the Judgment was affirmed Yelv. 225. 


645. Cr. Car. 437. Ultra im meſme I Caſe. 
2 Roll. 147. Vel. 96. 


5 oc 6243-5 Woolaſton verſus Webb. 
= 8 15 Enry Woolaſton bzought an Aſumpſit againſt Edmond Webb, and decla- 
| BR, & Exch. Cham, ©* H red that whereas Webb did owe him 30 Pounds in Conſideration 
Noy 8. Apr. 213,219- that the Plaintiff the 28th Dap of Auguſt 1610, had given Bap to the De- 
ata: ro pay debt ©© fendant fo2 Payment of the ſame Monep until the 9th of October following. 
3 Chat the Defendant did ary (6 ap b 1 the 2 Dap, and up- 
rther Day, no ca cc - . 6 nd 
debt. Ap. 216. Vel. on Aſſue non aſſumpſit it was found fo2 the Plainti}, an amages given. 
1 55 = Now 1 was aſſigned kor Erroz, becauſe it was not ſhewed foz what the De- 
5 a Lat 245. 3 Ci, fendant was indebted. Now the Judgment was affirmed, foz the Debt was 
213, 317,683. 2 Cro. not in Queſtion, as if it had been an O2dinarp Indebitatus Aſſumpſit, where 
| fab $94, . aud the Debt it ſelf is the only Conſideration of the Pꝛomiſe, foz there it muſt 
184. Mo. 853, 854 appear to the Court, but here it is the Dap given, that is the expꝛels Cons 
W og gh . ſideration: And though it be true, that there muſt alſo be a Debt, pet 
3. 94 1 Cr. 651. this is allowed in the Pꝛomiſe being actual, and aſſo found by Implication 
Pop. 31. All. 4, 73. in the Verdict. 5 


Ejectione 306 Thomas Moore verſus John Muſgrave. 
enk. Cent. 292. Ro. ; 


ogg 7 Flo. 4e 1 Moore debitor le Roy fuit plt. in ejectione firme per quo minus in Leſ. 
cc 


208. a. All. 77. cheq. verſus Jobannem Muſgrave defend. & Count. q. un. V. Moore 5 Maii 
— 2 1. Amo 10. Regis nunc ad Clergill in Com. Cumbriæ leaſed al. dit Thomas Moore 
Leaſe, which ſeemeth cc ſe plt. un. meaſe 40. acr. terræ 20. acr. præd. & 50. acr. paſtur*, ove les appur- 
doubtful in the Mn” © tenances in Clergill præd. habend. del Feaſt jour del Annunciation del bleſſed 
RA Oy © virgin S. Mary Donques darreine paſle pur viginti un annis extunc prochein en- 
© ſuant & le ejectment eſt allege d'eſtre le dit 5 Maii 10 Regis Sur rien culpable 
*© trove fuit un eſpecial verdict a ceo effect. viz. Que devant le dit demiſe le dit 
„. Moore fuit ſeiſie delt dirs terres in fee & ſic ſeiſit. le dit. W. le dit 5 die 
“ Maii 10. Reg. ſupradict. fiſt un Indenture del leaſe al dit Thomas Moore le ple. 
ce le quel eſt trove in hæc verba, ſcilicet, demiſit tenementa præd. habend. le dit 
* meas ou tenement, ove les appurtenances from the Feaſt of the Annunciation of 
6e the Virgin Mary laſt paſt, for and during the Term of twenty one Years next enſu- 
« ing the Date hereof fully to be compleated and ended. Per force de que le plaint. 


*© fuic poſſeſſe tanque fuit eject' per le defendant le dit 5 Maii 10 Regis. Mes 
| | quel 
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ee quel ſur tout le matter le defend. fuit culp. del treſpaſs & ejectment en le Count 
© mencon. ils ceo referre al Court. 

Euq. le queſtion fuit, fi le leas trove per le Jarie accord ove le leas mencon. in 
le count per unterme dans ou ne my eo q le leas per count fuit un leas fait 5 
Maii 10. Reg. habendum de le Feaſt d Annunciation donques darreine paſſe pur 
21 Ans extunc ſcil. del dit Feaſt d'Annunciation prochein enſuant. Mes le leas 
trove per le Jurie fuit un leas fait le dit 5 Maii 10 Regis per Indenture geren 
dat. 5 Maii, Anno 10 Regis habendum de feſto Annunciationis beatæ Marie Vir- 
ginis tunc ult. præterito pro term. viginti unius annor. prox. ſequen. dat. dictæ In- 
denturz. It was adjudged for the Plaintiff in the Exchequer, and now affirmed by the Opi- 
nion of the Chief Fuſtice and my ſelf, by the Lord Chancellor and Treaffirer. 


(34 } Ficzhughes Caſe. 


Dwardus Bridge de, &c. Gen. & Franciſca uxor ejus alias dict. Fanciſca Hixbugb 
E. de, &c. Gen. ſummum. fuer” ad reſpond. Nichol. Firzhugh Gen. de placito 
quod reddant ei octoginta libras, quas ei debent & injuſte detinent, 8c. Et unde, &c. 


Et count ſur Obligation fait per Femme dun ſola fuit. Mando, &c. Et petunt 


auditum ſcripti pred. & eis legitur in hæc verba. Noverint univeſi per præſentes 
me Franciſcum Fitzhugh de Goodwick in Com. Bed. Gen. teneri & firmiter obligari 
Nichol. Fitzhugh de Eaton in dicto com. Gen. in octigent. libris bonæ & legalis mo- 


netæ Angliæ ſolvend. eidem Nicholao aut ſuo certo Attornato vel executoribus ſuis in 


feſto St. Mich. Archangeli prox. futuro. Ad quam quidem ſolutionem bene & fide- 
liter faciend. obligo me, hæredes, executores, & Adm. meos firmiter per præſen- 
tes ſigillo meo ſigillat. dat. viceſimo tertio die Novemb. Anno regnor. Phil. & Ma- 
riæ Dei gratia Regis & Reginæ Angliæ, Hiſpanie, Franciæ utriuſque, Ciciliæ, Feruſ. 


 & Hibernie, Fidei defenſor. Archiduc. de Auſtriæ, Duc. Burgundiæ, Mediolan, Bra- 


bantiz, Comitum Hansburg, Plaudriæ & Tyrol quarto & quinto, quo l' co & audito 


iidem Ed. & Franciſca petunt Judicium de brevi & narr. præd. quia dicunt quod præd. 


N. per br. & Narrationem ſuam præd. ſuppon. quod præd. E. & F. debent præ- 
fato N. octogint. libras quas eidem N. redderent, ubi revera non habetur aliquod 
tale verbum in ſcripto præd. continens & warrantizans hoc verbum in br. & narca- 
tione præd. ſpecificat, viz. octogint. & 
verba, viz. octigenta ſunt ſcript. & content. Quæ quidem duo verba octigenta 
nullam habent in ſe ſignificationem de aliqua ſumma certa, ſicq; br. & narratio pred. 
non warrantizant de & ſuper ſcript. præd. per præfat. N. hic in Curia probat. Per 


quod iidem E. & F. petunt Judicium, & de breve & narr. præd. &c. Et quia pred. 


N. exceptionem præd. q. per inſpectionem brevis narr. & Script. præd. Cur. hic ſatis 
conſtat non dedicit, ideo conceſſum eſt præd. N. nihil capiat per billam ſuam, ſed 
ſit in miſericordia pro falſo clamore ſuo, &c. Et quod præd. E. & F. eant inde ſine 
die, &c. Conceſſum eſt etiam quod præd. E. & F. recuperent verſus præfat. N. 
dampna ſua occaſione premiſſorum ad tempus eiſdem E. & F. per diſcretionem Ju- 


ſtitiariorum ad requiſitonem ſuam promiſis & cuſtagiis ſuis in ea parte ſuſtentat. juxta 
formam ſtat, &c. per Curiam his adjudicat. ; 


(34) Parker verſus Keneday. 


| fret es Parker verſus Keneday, & ſa Femme ſur deux Obligations un de 60 lib. 
& Pauter de 40 lib. defendens petit auditum pred. primi ſcripti & ei legitur 


in hæc verba, Noverint, &c. in ſeſſanta libris, & c. quoad præd. 69 lib. de præd. 


1c0 lib. defendens demurre & 


0 quod alteram obligationem non eſt Factum & Judi- 
cium ſur demurrer pro quer. 


Maſdame 


in eodem ſcripto obligatorio pred. hzc duo 


Dy. 286, 


Sty. 118, 119: 


Judgment. 


Obligation. 


Mich. 3 & 4 El. Rot. 
1350. C. B. 2 Ro. 147. 
Ap. 75. Ant. 18, 116. 
In an Obligation, odli- 
gentas for octoginta. 
1 Cr. 418. 10 Co. 
133. a. Yely. 95, 963 
105. 


1 Co, 22. 2; 


Obligation. 2 Cro. 
208. Brnl. 62. Tr. 6 
Jac, Rot. 1020. Seſſan- 
ta libr, Bone obligation 
qua in Italian. 2 Cro. 
208. Ro. 2. 147, 116. 
Lelv. 96. 105. Ap. 119. 
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Hill, 10 jac. R. 1230, Art. per Maſdame verſus Folly, ſur Bond pro 60 lib. defendens petit auditum 
RE Te N ſcripti, &c. & ei legitur, &c. Noverint, &c. in ſexaginta libris, &c. & ſur 


Car. 418. Styl. 242, CR8O Demur Ter; & J udicium Pr O quer . 
257. 


Warr. Chart. North. ( 37 ) Sir Henry Roll the younger, Khight, againſt 
| Sir Robert Osborn. 


Trin. 9 Jac. R. 2205, © Ar Henry Roll the younger, Knight, brought a Warrantia Chartz a- 
n vis 8 gainſt Sir Robert Osborn and Margaret his Wife, that then ſhould war⸗ 
Mo. 859. 1 Co. 1. 2 © rant unto him one Meſſuage, Foztp Acres of Meadow, and ſeven Hundzed 
Brownl. 169, Plo.333 ce Acres of Paſtur? in Kill-March, and declared that Robert Osborn, Marga- 
The learning of War- „ ret, and one John Gobert did levp a Fine, Anno 2. of the Hing, unto rhe 
EY of „ fait Henry Roll of the ſaid Cenements, inter alia, by the Name of the 
large. Judgment was Mannoz of Kill- March, and divers other Quantities of Lands; and by 
iven tor the Defen- © that Fine Robert Osborn, and Margaret, did grant ko: them and the Heirg 
reported here is the ©© Df Robert, that they ſhould warrant the Mano: and other the Pzemiſes 
Argument of Hobart <« ta the ſaid Henry and his Heirs, againſt him and his Heirs, and againſt 
Fut ver in ws Cal. „all Men; which Fine, as to the Meſſuage and Lands in Queſtion, was 
divers Points were re. © tg the Uſe of Henry Roll and his Heirs ; and then ſhews, that he being 
folved by the Jultices. « lo leized, one Ralph Perne did implead him by Whit of Entrie ſuc diſfeiſin in 
eth into an Eitare ©* Ie Per, in the Common Pleas, fo2 the Youſe and Lands in Queſtion (but 
Warane Chang ,2 © doth not tell otherwiſe when) hanging, which Plea Henry Roll required 
Al.34. The Lord, who = ihe laid ROME 115 Margaret en _— 1 8 — 777 on 
21 l. 6. x biz . Sands in Queſtion, z to mintiter unto him a Plea in Warr 110 
10 fl. 9 2, & 1017, © Actign, which to da they refuſed, to his Damage of one Dund2ed Pounds, 
e this the Defendant p eaded. tonkeſung the Fine, Warranty and Uſe, 
rantia Charte. 2. That don by 0, ſaith, that Henry Roll being ſeized of the Tenements in Que⸗ 
ee e e Kian en derne ige Une dat o hig ris of Wont (ere, Keile 
becauſe by the Reco- Eiquires, vetoze the WULCLYALL. ot this 1 trantia Snartæ, ICHICEE 
veror Sit Hewy Rates ws the ſeventh Day of November, in the ſecond Year of the King, did {ue a 
ſtare; and « Wetten. . zit of Entry in the Poſt, agaiuſt the ſaid Henry Roll, of the faid Meſſu⸗ 
ty lycth only upon an 5 age and Lands ine ue ion. inter alia per nomina Maneriorum Kill Marſh. | &. 
mare conaued, and ©* regor. Xv. Martini: At which Day the Demandants, and the ſaid Henry 
not altered, and {6 | C f * 4 I | | 
was reſolved 34 Eliz. 985 Rol ad t unc tenens liber tent. Maneriorum, &c. exiſtens did aphear. And 
klang bs Cie, © the Wait was G. 8 len the 1 ene e n 
& 41 Eliz. Bainton & 8 the. ant 8. c. Ind enry a e Tenant called ig Marat obert 
1 Ohberde Knight without taping pred. Robert Osborne, and he the com⸗ 
8:9. Kc. * mon Dauchee. Aud, @ the Kecovery Paſſed, and a Wait of Seiän of all 
| „the Manozs, Tc. And that the ſame. erf AF, fo the irie and 
A in 1 27 = the Uſe he gh 5 12 pie 1 and 
after his Deceaſe, if a Marriage ſhould be had between him and one 
Katharine Haſelwood, then to the Uſe of her fo2 Like, and akter to the Hſe 
Dok anp other Woman, that he ſhould Marrp, and then to the Uſe of the firſt 
ee and, is Son of his Body by Katharine Haſelwood, and lo to the tenth, one akter 
- © another; and then 18 the Ale of ſuch Perlon, as ſhould. be Heir Male, qt 
the Vodmw of the laid Henry Roll, and the Deirs Males of his Body, and 
s alter to the Uſe be Roll, Father ak the (aid Henry the Plaintiff, and 
© avers, that Henry the Plaintiff is net alive, and fo demands Judgment 
1 ok the tion ; and the Plaintiff thereupon demurrs in Tam, and ſo the 
* Oemurrer is joined. 3 : . : 
J will handle this Caſe ſo, as beſides the Points concluding, J wilt 
by the Wap diſcuſs all Jncidents to a Writ of Warranty of Charters. 
Bra&. tr. de warran. The Caſe is Kare and of Ampoztance, fo2 a Suit is pugna civilis, whereof 
 Chartz cap. ult. Bracton ſpeaks pꝛettilp, Tractatu de Warrantiis Chartz capitulo ultimo: 1 — 
1 | actores 
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actores armantur actionibus & quaſi gladiis accinguntur, ita res muniuntur excep- 


tionibus & defenduntur quaſi Clypeis. | 2 | 
The (rit of Warranty of Charters, as to the Firing of the Warranty, 
and Binding the Poſſeſſion of the Warrantoz, is either p2oviſional oz re- 
medial. | 
The firſt is in caſe of Fear and Pꝛoviſion. | | 
The ſecond in caſe of Loſs already ſuffered, and to be recompenced by 
Value per excambium, as Bracton ſpeaks. 88 3 
Jhold therekoze firſt, that nothing appears in the Count in the pꝛincipal 
Cauſe, but that the Plaintiff ought to have Judgment. 
J hold again, that upon the Barr confeſſed by the Plaintiſſ's Demurrer 
Judgment is to be given againſt the Plaintiff. ö 
A Urit and Count in a Warrantia Chartz muſt Have four Points com- 
rleat in them, that is to ſap, | ; 
Firſt, he that bzings it muſt be Tenant of the Land the Dap of the 
Wzit purchaſed. 
It mult be bp a Convepance, wherebp the Land, whereupto the Warranty 


| is annexed muſt paſs, oz at leaſt, if right be releaſed, o: Cknfirmation made 


ney Warrantp, he muſt be Tenant of the Land, to whom it is made in 
garrantp | 
This Wait mult be bꝛought hanging the p2incipal Plea. 
It muſt contain the Spectaltp of the Warrantp and Lien. TOP. 
All theſe Parts this Wzit and Count doth contain; and pet, being theſe 
Kules receive Diſtinctions, J will explain them, that it map appear how 


thep ſtand with their Diſtinitiong. 


And as to the firſt Point. ; Fg 

The Plaintiff is made Tenant of the Land in Demeſne ; fo2 of that there 
hath been great Queſtiqn, whether the Douchee 02 Defendant in the Warcan- 
tia Chartz, that hath a Warranty over, may have a Warrantia Chartz, where- 
of J make the Heſolution upon all the Books thus. That it is a good 
Plea in the Warrantia Chartæ, that the Plaintiff was not Tenant of the Land 
the Dap of the Wit purchaſed, and ſa are the Books of the 24 E. 3. 25. 7 E. 


4. 12..& 17 E. 3. 44. 16 H. 3. F. Garrantie des Charters 29 Bracton tractatu de 


Bracton; 


Point 1. 


Point 2. 


Point 3, 
Point 4. 


Explanation of the 
firſt Point. 


4 Le. 223, 247. 2 Ro 
$10. 


Warrantiis Chartz 18. Thug in Warrantia Chartz defendens poteſt excipere quod 


querens non tenet terram, de qua petit Warrantiam. 

Bur it ſeems to be a Plea but prima facie, foz it is allowed alſo 7 H. 4. 
18. And pet it is concluded, that the Voucher may have the Wzir, when he 
cannot Youch, even as a ſecond oz thizd mean Tozd, map have a Writ of 


Melne as well as the Cenant in Bemelne, and ſo 3 E. 3. Fitz. Warrantia 


2 Ro. 810. 


Chartz 4. the Defendant pleaded, that the Plaintiff was not Tenant the 


BDap of the Wzit, and Iſſue upon it: But Fitz. abzidging the Cale ſaith, 
that ik he had pleaded himſelf Tenant by Youcher, the Map of the Writ 


| purchaſed, it would have ſeryed; and 31 E. 3. Fitz. Warrantia Chartz 22, in 


Fine, Burton faith, that the Defendant in Warrantia Chartz ſhall have a Wzit 
of Warragtp of Charters over hanging the Wzit againſt him, and Keaſon 
and Auſtice requires it, ſince this Wzit is ſupplementary in Place of 
Voucher, where that cannot. be had; therefo2e is this Writ as well to be 
allowed after Alienation, as Youcher is allowed, fo2 Alienation cannot 
he imputed unto Folſp; foz as a Man map Youch, coming in as Vouchee, 
lo this Writ, as it is in Nature of a Youcher, is equally to be allowed: 
And therefoze 41 E. 3. 7. if the Tenant bp the Curteſte grant his Eſtate with 
Warranty unto I. S. and comes in as Youchee, he ſhall have Aid of him in 
Heverſion, as if he were Tenant in Poſſeſſion : And 43 E. 3. 23. If a Co⸗ 
partner make a Feoffment with Warrantp, and comes in as a Vouchee, he 
ſhall be able to deraign the Warranty paramount, as if he were in Poſſeſ⸗ 


flon ; but where it hath vren ſaid, that upon a Keleaſe 02 Confirmation with 

Warranty, a Man cannot Youch, and therefo2e he thall have a Warrantp 

of Charters, 12 H. 712. e 

| Jt is clear, that ag ta him, that Warranted, he map, 4 E. 2. Fitz. Voucher, 

244. & 1 H. 4. 19. 38 E. 3. 13. But the Cauſe map be ſo, as the Demandant 
| | + N e may 


2 Ro. 810 


Co. L. 174. 2. Ap. 26. 


2 Ro. Sog, 744. 


Mo: 86a. 
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2 Inſt. 245. 


Explanation of the 
2 Point. Mo. 860. 
2 Inſt. 245. 


Godb. 151. N. B. 
134. K. 


5 Explanation of the 
3 Point. Mo. 860. 


Explanation of the 
+ Point. 2 Ro, 8 10. 


Inſt. 366. 


Object. 1. 


Anſw. 2 Ro.810. 


inſt i OZ, A. 


map counter-plea the Voucher, and then the Tenant is d2iven to his War⸗ 


ranty of Charters, for Default of his Doucher in Deed : And ſo the Book 
12 H. 7. is in that Senſe true, fo2 if the Defendant ſhould Vouch, as he 
may, againſt the Marrantoz, and be counter-pleaded by the Demandant, 
trulp he ſhould loſe his Land and the Aid of Voucher too; fo} he were paſſed 
the Ficquiring of a new Plea of the Warrantoz, when he had been by the 
Voucher counter-pleaded bekoze. 

As to the ſecond Point, ſee 24 E. 3. 35. where the Plaintiff in Warrantp 
of Charters counted, that the Defendant infeoffed him by the Charter with 
Warrantp, the Defendant pleaded riens paſfa per le fait & Bracton tractatu de 
Warrantia, cap. 9. Sect. 5. Excipere poteſt Warrantus quod licet Charta de Feoffa- 
mento ſufficiens fuit, tamen donum fuit inſufficiens, quia donatus nunquam habuit 


ſeiſinam in vita donatoris, ſed poſt mortem ſuam intruſit. 


Alſo 44 E. Fitz. Garr. Char. 18. upon a ſieleaſe with Warrantp pleaded, 
that the Partp, to whom the Leaſe was made, had nothing at the Time of 
the feleaſe made. : . | 

And to the mp Point, the Kegiſter 158 affirms that Kule; and addeth, 
ſi judicium inde redditum fit, non valet hoc breve. But this muſt be well un- 
derſtood, koz clearlp it map be b2ought befoze any p2incipal Plea, and 
after the Plea take anp other, and then by Judgment, oz by Diſcontinu- 
ance, and the like. And J am of Opinion, that befoze Execution it map 


be bzought, if the partp pꝛaped his Plea in Time, foz till Execution, he 
is in of the Eſtate warranted : But if the Execution be had, then the 


Warranty fails with the Eſtate. Toe 
To the fourth Point, this Wzit and Count is in Place not of the Voucher, 


fo? this is General, but of the Dereigning of the Warranty in Caſe of a 


Voucher; and pet in ſome Caſes it ſhall not need to be lo Special, as the 


Bereigning; and therefoze if a Man bzing a Wartantia Chartz upon a War- 


rantp of Land, and ſhall obtain Judgment, he ſhall uſe that Judgment 


aſter ko: ent demanded oz recovered, if the Warranty did extend unto the 
Kent, 31 E. 3. Fitz. Garr. Chart. 22. 


And pet upon a Voucher in like Caſe it ſhould have been moze Special, 


the Keaſon is apparent, fo; the Kent is demanded when he vouched ; but 
it map be it was not fozeknown that rent would be demanded, when the 


Wit of Warranty of Charters was bzought : But if it were, he ought to 


declare Speciallp the rather, ik he cannot vouch in the principal Plea of 


the Kent, fo2 there muſt be a Means to diſculs, whether the Rent in De⸗ 
mand be to be warranted as a Rent ſuſpended, when the Warrantp was 


made, fo as the Land was warranted, ag diſcharged of Rent. ; 

ow to the Objections, that have been, oz map be made againſt the 
ount. „ | | 
Firſt, it map be objected, that he makes the Cauſe of Action, becaule he 

was impleaded in a Mrn of Entrp in le Per, in which Action he map 


' Youch; and then bp Fitz N. br. 134. D. & I. it map ſeem he cannot have 


this Writ, To this J anſwer, that the Writ of Entry in le Per doth ad- 
mit a Voucher indeed, but that muſt be within the Line; but the Writ of 
Entry in le Per in the Declaration is laid generallp; and ſo might in the 
Per by ſome other, and not by Osborn, and then bp that Means being de- 
pꝛived of Voucher, he muſt be admitted to this Writ ; foz lo it is pꝛovi⸗ 
ded bp the Stat. of Weſtm. 1. cap. 40. expzeſip. | N 

But mp plain Anſwer is, that the Wzit of Warrantp of Charters will 
lie upon all Actions real, and map be bzought either befoze, oz Hanging 
thoſe Actions, though a Voucher lie in the Actions, and ſo it is reſolved 


9 E. 2. Fitz, Warr, Char. 30. 18 Edw. 3. 42. Fitz. Garr. Chart. 8. though it be 


in a Formedon; this is beſt in the Abzidgment: And 2 E. 3. fol. 6. in a 


Warrantp of Charters againſt the Heir, he Pleads that the Formedon is 


hanging of the lame Land, & non allocatur, although he map rebut. 41 E- 


3. of Garr. Char. 19. in Formedon, and Fitz. Nat. 135. D. where his Moꝛds 
are, that a Man ſhall have a Writ of Warrantp of Charters, though he 


map Youch in the Aion, that is bzought againſt him; and ik he recover, 


and after loſe in the Action, wherein he Doucheth, he ſhall have a Wzit of 


Habere facias ad valentiam within the Year after a Kecoverp in Warrantia 
Chartz, and the Heaſon of this is Clear, fo2 he ſhall bind the Land from the 
teſte of the Warrantia Chartz (though he cannot have Execution untill he 


rake 
2 
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he map bzing it even after Voucher, becauſe that action map be diſcontinued 


and fail many Maps, and ſo the Warranty of Charters be neceſſary, and 


this Keaſon is cxpzeflp given both in 9 E. 2. and by Fitz. Nat. Br, and Fitz. Nat. 
Br. in other Places 135. A. muſt be underſtood that he muſt not rcly upon 
this Warranty of Charters, but he mult alſo vouch and requeſt Plea ac- 
cozding to his Caſe, as he laid 135. A. And lo is 19 E. 3. F. Garranty char- 
tes 9. 31 F. Garranty chartes 22. 18 E. 3. 42 F. Garranty chartes 8. beſt in the 
Abzidgment as befoze J have ſaid, and it 1s rhe beſt fo2 him, that is to war- 
rant, to make Entrp of the Plea, that he tenders in the Keco:zy of the Ac- 
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Wo e Loſs And u on the Voucher he ſhall have it but from the Time of | 
_ Bane! oh which map be delayed; and therefoze Jam of Opinion, that con , b. 


tion, in which he is to plead per Brian 16 H. 7. 6. pet J ſee not well how chat 


can be, fo2 both Kcqueſt and Tender and Matter of Fa. | 
And thereupon another Objection map be made, that ſince he ought to 
vouch and hath not, he can have no Benefit of Warrantia chartæ. 
This is alreadp anſwered in Part by the Nature of the Voucher in the 
Lien, and alſo it appears not that it was come fo far as he might vouch. 
Ik it be objected that he hath laid that he did requeſt N have a Plea in 
Barr miniſtred, where the Vouchee map plead in Abatement, as well as 
in Barr as an Entrp of the Demandant ſince the Voucher: Foz ik it were be⸗ 


Objef, 2. 
Auſw. 


Olject. 3. 


foze it muſt be pleaded by him to reto2t the Warranty, becauſe che Tenant 


did not plead it himſelf. 


It is anſwered, that he, counts that he did require the Defendant to 
warrant the Land; which is enough; And lo in the Book of Pꝛeſidents, fo2 


Surpluſage hurts not in 
the Count, or the like. 


that impozts that he ſhall Warrant accozding to the Nature of the Caſe by 


the Voucher; if he be vouched, v2 otherwiſe by Plea, and therefoze the Ad- 
ding of Kequeſt of Plea in Law is Surpluſage, 

It is objeced, that he hath declared to his Damage, where no Lofs ap- 
pears, Jt is true, that he tall recover no Damages but where he hath 
taken Loſs bp Keecoverp alreadp had againſt him, 41 E. 37.——3E. 3. 21. & 
18 E. 3. 42. F. Gar. char. 8. and theretoze he ſhall not have Damage, where the 
Warranty of Charters is bought befoze the Action quia timet. And ſo is 
21 H. 6. 22. and therefoze if it be pleaded bp the Defendant, that the Plain⸗ 


tiff is not impleaded, the Plaintiff ſhall pꝛeſently have his Judgment, but 


no Damages, Eut pet he ſhall declare to Damage arcozding to the Fo2m, 
which is not ſirange in manp Caſes as in a Quare Imped. foz the King. 

The Loſs, whereupon the Plaintiff map have Damage, is not only where- 
in the pzincipal Actton Damages were recovered againſt him, as in an A\- 
ſize 02 the like ; but alſo where the Land hath been rccovered only, as in a 


Oc. 4. 


Ap. 210.39. 10 Hl. 7. 13. 


6 Co. 51.b. Inſt. 343. b. 


Formedon o; the like; 41 E. 3. F. Gar. char. 19. 42 E 3.7. 43 E. 3. 20. But pet 


the Caſe of 43 E. 3. 20.18 Inter Anomala, fo2 there the Caſe was, that where 
one Charnel had made a Warranty againſt himſelf and his Heirs, and all 


others ſuing by his Colluſton; upon a Warrantia Chartæ, it was found that 


the Pꝛincipal Acton, (a Formedon) was bzought bp his Colluſiou pet he 
could have no Damages, becauſe he had not loſt the Land, whereupon he 
had now bzought a W2it of Deceit upon the Trouble and Charge that he 
ſuſſered by Colluſton and Suit, and declared upon the Verdict in the Warr. 
chartæ, finding the Colluſion as binding the Defendant foz that Point, And 
ſo becauſe the Defendant could not denp that rhe Court gave Judgment and 
20 |, Damages. But note that this kozeign Acton is no ground fo2 the 
like in other Suits of Warranties of Charters; fo2 this particular War- 


rantzyp grew upon a Colluſion, which is nothing to other Warranties ; and 
fſuch a Pzactice by Colluſion will bear an Acion with Warranty. The only 


Uſe of that Caſe was, that thep allowed the Verdict in one Action to be a 
Conviction of Colluſion in another, which was hard enough. 

As to the Objeaion made by mp Bother Nichols, that bp the Count it 
ſelf appears the Marrantp is loſt, bn Reaſon that this Part ok the Land 


Oljelt. 5. 


is declared upon the Fine, to be to the Uſe ol the Plaintiff, and the reſt 


ſhall be intended to the Uſe of the Defendant, who made the Warranty. 
| | A 
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Anſwer 1. 


Plo. 410. b. Apr. 75 
293. Plo. 411. b. 353. b 
269. b. 


Anſwer. 2. 


Anſwer 3. 
4 Co. 120. b. Cr. 371. 
70. Mod. 183. 


7. 152. 


5 Co. 76, b. 7 b. 


Now to the Bar-. 


make a Warranty, provided that it 
ſame Man, that makes it ſhould kill it in the Wirt 


LY 


Arit o 
chalt ok it, and 
which proved by the Conkeſſion ok Osborn, 


Whole Manoz, &c. 1 demanded in t * the Post againſt a 
the Plaintiff, Sir Henry Roll being 


the Whole, and Judgment paſſed, 


(that is, to imprach the Warrantp) that he was Tenant ok all, and ſo he 


muſt have the Ule of all. 

Another = is,, that a Warranty map be extinghithed indeed by 
Kefeoffment to him that warrants, byt it is againſt Neture' to ſay, that 
any 'Thing can be extinguiſhed, that Gould 2 koz here the Cogniſoz ſhould 

ould 
therefoze 
plain that the Warrantp, which ſcemeth. dl in intire, ſhall by: 
Party; and Conſtrucion.of the 1131 8 id his" Cale. inte it cannot 
take Effect atcozding to the, int ite ym Tinto off H. of a hund2ed' 
Acres in Fee ta the Uſe of, hinttelf foz fiftp Actes, and of the Feoffee oz of a 
Stranger fo2 the other fifty Acres 0. and arrant the Lands to the 
Fcoffee: and his Heirg; this Waftanty 18 cleatl divided by the Meaning 
againſt the Letter, oz the Warrayty, fo2 ſo. much, as is to the Uſe" of the 
Febffoz himlelk, and his 240 0 ar dot 0 never'tbok Effect, and 
when it is divided to two, that Wozd, that. ned intire at the firſt, is to 
be taken reddendo fi wo ſingulis; fo} this X utpoſe' the Cale ot the Loꝛd 
Dacres 26 Eliz. was relolved thus, William id Dacres made a Deed of Peof- 
ment of Lands in divers, Connties dated. 15,06 10 4. n upon Condition 
the Peoffee ſhould. infeoff him of all the hp with in twenty Dapg af- 
ter the Date of that Deed, and it was reſolve 


J hold it 


that he vouched ok 


1 o: void, ſo the 
Alt ot the 


did make his Fro 


ment but of 


3 with hin t 


jt that if William To2d Dacres 


twenty Daz 


tion was: not. bzotien, though 
Bays, accozding: to the Letter o 


the 


were not reconve 
e Condition, whit 


19, rye Condi⸗ 


'd within 


in the twenty 


18 intire as the Mur⸗ 


ranty,' the Aealon was, becauſe it was his, 0 wh Fault that it was not con⸗ 
veped, without which it conld not be f and therefoze the Fetter 
was: abzidged, the Ecudition being taken t chould reconvep ſo much, 

as was conveyed: But now the Cale ſtanding Ah upon the Plaimtiffs 
Declaration, all the Ampediments ariſe u on the Plea'of the Dekendanr,: 
which 18 confeſſed by the Demurrer. Out of which ariſe thele Points. 


That the Plaintiff having the whole Wanoz ä unto 2 bn Pine 
with Warranty from Osborn. 


Ye hath divided the Tand. 
ert he hath divided and changed the eint | 


Then he 1 0 this by Common Kecovery, by which they, tat tome 
. re in the 
ain, he bach volched Osborn once already in that common Kecovery, 
* ſo Bag had ecoinpence oz Poſſibility of it by Judgment. 
This Point is to be underſtood! if the Boucher of Oſborn, as is already 
| n e 185 be underſtood of the ſame Osborn, becauke it Wants the 
02d prædi 
But if ir ſchall not be underſtood the tame, then it wi 
Ft a Man have divers Warranties againſt divers erſons, and then in an 


Action brought agatntt him voucheth one, "oy omits the other, and ſo a Keco- 


lconie to this Queſtion. 
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very paſſeth with a Judgment of Value, whether he can ever have Vene⸗ 


fit of the other Warranty. : 8 

And upon this will ariſe a Queſtion by wap of Diſtinction, Whether 
this will be all one, whether the K-covery is upon Title, and where it is 
a common recovery, and under what Differences. And firſt in Sencral, 
which is a kind of Hep to the Particulars, that ſha'l follow, © obſcrve, 
that a Warranty is a great Scrvitude upon him that Warrants, and up- 


on his Eſtate, and is a Servitude againſt common Night, and hangs like 


a Cloud over him and his Inheritance, as Hannibal ſaid of Fabius Maxi- 
mus, fo it is in Law taken Strialp and Titterallp. | : 
And therefoze if a Wan convep Land with Warranty againft him and his 
Heirs, his Heir on the Part of the Mother ſhall not be vouched by this, as 
long as there is an Heir on the Part of the Father, 19 R. 2. ff. Garr. 100. 


Co. L., 376. b. Pla. 
445. b. 2 Ro. 746. 


49 E. 3. Ir. except it be by Keaſon of a Signiozp of Lands of the Part of 


the Mother, 5 E. 2. Fitz. Abowry 207. And if he that warranted have no 
Lands but Gavelkind, pet the Tenant map Youch the verp Heir alone, 
38 E. 3. 22. but it is true, that he map Youch allo rhe o er Heirs fo2 Poſ- 
ſeſſion, and ſo he map Vouch together with the Bꝛother, Bhich is Heir un- 
to the Father Warranto?, the Siſter, who hath the Land bp poſſeſſio fratr. 32 
E. z. ff. Voucher 94. 43 E. 3.3. But if the Land warranted comes unto a 


Siſter by poſſeſſio fratris, oz to a Younger B2other by Borough Engliſh oz 


Gavelkind, ſhe is without Kemedp, koz ſhe cannot Youch as Heir alone, ex- 
cept ſhe comes in as Vouchee fo2 Poſſeſſion with the verp Heir, 32 E. 3. Fitz. 


Voucher 94. and 35 H. 6.33. Net note, that if a Man bind himlelk and his 


Heirs in an Obligation, and leaves Land at Common Taw, and Land in 
Gavelkind, the Creditoz8 muſk ſue all the Heirs, 11 E. 3. F. debt. 7. 11 H. 


7. 12. And lo in that Caſe, if he have one Heir on the Part of the Father, 


and another Deir on the Part of the Mother, and both have Land by De- 


ktent, he ſhall have ſeveral Actions, and Executions ſhall ceaſe till he may 


take it againſt both; ſo it appears that the Conſtruction of Law is firicer 
where the Heir is charged with Warranty Leal, than where he ts charged 
with a Chattel. Upon the ſame Reaſon the Caſe is adjudged 18 Hl. 3. It; 
Voucher 28x. and 23 E. 2. ff. Gair. 77. Jf a Man grant a Signio2y with 
Warranty, and the Land Elcheats, the Warrantp is utterly loſt, and not 
onlp fo2 the Over-value, though it come by Ac in Taw, ko the Book of 
23 E. 3. ſays, that a Covenant ſhall be taken ſtri&. per Welby : And that the 
Warranty is Loſt, is adjudged 18 H. z. 5 4 

Now to the firſt Objegion, that the Demandant hath divided the Land 
by his own Ac, ſcilicet the Kecoverp after the Warranty created. It is to 
be obſerved, that the Warrantp muſt remain entire as it was created, with- 
out the voluntarp Diviſion of the Party. And therckoze if Land be given to 
two jointly with Warrantp, if the one made a Feoffment of his Part, he 
hath loſt his Warranty, but the other map Youch fo2 his Moietp; but if 
thep make Partition, both Have loſt it by the Common Law. And if the 
Warrantp were to the Jointenants and their Aſſigns, the Amgnment muff 
alſo be joint, 29 E. 3. ff. Gatr. 70. 11 E. 4. 8. Coke lib. 4. fol: 36. Terringham's 
Caſe, Ik a Man have a Common Appendant in Fo2tp Acres, belonging 
unto Twenty Acres, if he ſell Ten of his Acres, oz bup Part of the Fo2ty 
Acres, the Common may be divided and appoꝛtioned pro rata; but if it be 
a Common Appurtenant, becauſe it is againſt common Night, it is Loſt. 
Ik a Man have a Rent-charge granted of Twenty Pounds a Year, and 


he grant five Pounds a Year of it to a Stranger bp Fine, the Tenant is not | 


compelled to Attozn. 


So in theſe, and the like Caſes againſt common Night, J muſt not be 
made ſubject to divers Youchers, oz Suits of Warranties of Charters, oz 
to ſundzy Diſtreſſes, where mp Gzant made and meant but one. 5 

Now ſecondly, where he hath changed his Eſtate, the Caſe is wo?zſe, fo? 
the Eſtare muſt. remain the ſame in the Pꝛivitp, oz muſt be made the lame 
in Kiepzeſentation, that it was in the Time of the Warrantp created, when 
pou come to Vouch, oz to bꝛing pour Warrantia Chartæ; and therekoze, if the 


Husband and Wife be Jointenants, and a Geleaſe be made to them with 
Warranty, and then the Yugband 1 makes a Feoffment over with 


War- 


Charge of Heirs upon 
Warranty, or upon 
Obligation differ. Co. 
L. 376. a. b. 2 Ro. 
746. 


2 Cro. 213. Co. 225. 

b. Co. 3. 13. a. 1 Init. 
376. b. Co. 8. 52. b. 
Co. L. 102. b. Vel. 56. 


2 Cro. 218. Apr. 287 


Inſt. 392. t. 2 Ro. 742. 


To the fi:  Objetion, 
Viz. The dividing ot 
the Lands. Apr. 235. 
Co. L. 385. a. 187. a. 
193. b. 4 Le. 251. 


6 Co. 12, 13. Mo, 205 
Co. L. 187. a. 


Co. L. 122. a. 


Apr. 235. Hurt. 58. 
8 Co. Wyat Wild's 
Caſe. 


To the ſecond Objecti- 
on, Viz. The chan- 
ping ot the Eſtate. Co. 
193. b. 185. a. b. 
Co. 35 6. a. b. by Co: 
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1 Co. 122. b. 


Lo. L. 191. b. Co. 35 
6. a. b. 


CUarranty, and 1s th | 
3. 52. Fitz. Counterplea of Warrantp 15. 3 4 
So if a Woman, Tenant in Tail, and her Husband make a Tcaſe pour 
autre vie, if in an Agion thep be receined thep cannot Youch over, 45 E. 3 
18. and 46 E. 3. 24. But ik the Teaſe had been onlp fo2 the Life of the (U{o- 


man, upon the Heceir thep might have vouched, ko: by Repzelentation thep 


Co, L. 165. a. 


are in of the firſt Eſtate. Ks 

As when Lands and Marranties deſcend to two Parceners, and thep 
make Partition, and one of them is impleaded, he ſhall not Douch alone, 
but ſhall pzap Aid of his Fellaw, and ſo ſhall put themlelves in Kepze- 
ſcutation of one Heir, and then Vouch together. But if one Parcener Alien 
his Part, oz make Dekault upon Aid p2aped, the other ſhall Douch alone, 


27 H. 8. 58. 4 H. 7. 20 H. 6. 2. and 43 E. z. 23. | 


Co. L. 174. a. Deut. 
21. 


Co. 3, 6.2. b. Co. I. 


174. Ap. 480. 


Apr. 480. 


Co. L. 126. 4. 


Tenant, who admits 


Co. L. 3387. a. 


At two Co-parceners be, aud one of them Alien with Warrautp, and 
comes in as Pouchee, yow he ſhall pzap in Aid ok his Fellow, and either 


have pro. rara upon the Voſs, 92 Dauch over with him upon the Warranty | 


Paramount. 1 | e 
Wut note in thlle Caſes, that the Youchee (when he will avoid the War⸗ 
rantp bn Change of Eſiate) he must ſhew How the Eſtate is changed, 3. E. 
3- x. Ando path the Pekendant done here in the Principal Cale. 
And as this Caſe is here, it is per moze Dangerous to the Defendant, 
fo; though it be true, that if a Man enter into a Marrantp General, he 
ſhall Marrant no other Eſtate, than that the Tenant hath, 44 E. 3. 38. 41 E. 
f 7. ben 5 ouchee Demayds not the Lien, noz the Tenaat makes not 
any ſpecial Dec 


| al Declaration of it, as in the Warranty of Charters he doth ; 
net Spectal Circumffances map wozk the Coutrary, And therefore 41 E. z. 


25. if the Youchee 15 with a Pꝛoteſtation of an eſpecial Effate in the 
7 


”, 


So likewiſe if the Tenant pꝛapeth Warranty of an Eſtate certain, aud 
the Vonchee admits it, he ſhall male that Good, though the Eſtate in Truth 


if be greater. 


be leſs; and therefoze 38 E. 3. 9. 14. if one hold Land onlp fo2 Term ok his 


Life, and 1471 the Land to him and his Heirs; if A ſhew this upon 
Douchir, he ſhall recover but fo? Like: But if the Deed entred, and 


rye 
9 except not to it, Brook Recovery in Palue, 8. 4 ſhall anſwer Fee⸗ſimple. 
nly here in the Principal Cale, where the Declaration is 


Much moze plain | tion Is 
erp2eflp upon a Fine, and TUarranty in Fce-ſimple trulp; upon which he 


Demands Judgment accozdinglp foz a Warrantp of Fee; lo that if there 


were nothing elle, this alone were Cauſe to barr this Action, ſince in Truth 


Deut. 4. 


he hath but an Eſtate fo? Aike. And pet if the Defendant chould pield to 
his Demand, he ſhould anlwer Fee-fimple ; and if Judgment ſhould have 
paſfed accozding ta the Declaratian in this Caſe, and Execution ſhould have 
been after (ted upon it, it had been then tao late to have e this, which 
he ſhould have pleaded befoze in the fozmer Action, 21 H. 6. 41. and 22 H. 6. 
22. F. Garr. Char. At a WMiſſeiſo; in an Action brought againſt him, Douch, 
o2 make fiequelt to have a Ple 

Varrantiæ Charta, and then after that the Diſſciſee enter upon him and put 
him aut, and he re-enter, lo that he is in of anather Eſtate, than was war⸗ 
rayted, pet he ſhall Recover. But othermile it would have been, ik the En- 
try of the Viſſeilee had been liefaze the Daucher's Requeſt aud Writ, foz then 
the Donchee, oz Defeudant might have ſhewed, that he had been in of ano- 
ther Clkate at the Time af the Yaucker aud Writ. Out of which Cale cited 


and allowed by F. Na. br. in this it de Warrantia Chartz, I am clear of 


Opinion, that if a Man have Land conveyed unts him with Warranty, 
w 10 a Stranger hath Aight to enter, aud he bzing his Writ of Mar⸗ 
ranty of Charters, oy bath Judgment, though the Stranger after bzings 
no Aion but enters, he, ſhall have his Execution; foz a Vaucher and Ke- 
queſt of Pleg axe required where they. map be had: But in Caſe of Entrp 


it may not be, and the Warranty. is agaiuſt all Evigion by Eigu Title, 


either by Entry az by Action; which J uote. ta warn Men how they pꝛo⸗ 
ceed. aggiult an EjeRione brme,, where no Daucher, noz Hiequeſt fo2 Plea can 


be had; to2 ik a, Man, fo2e-ſeeing that his Title is. Dekenüble by Entry, 


bzing this Mitt ok Warranty of Charters againſt his Feoffoz, arg hath 
2 | | udg- 


thereupon vouched alone, he cannot Youch aver, 10 E. 


the Pouchee ſhall Marrant us other Eſtate, though 


1 minilired unto him, oz bzing a Mrit of 
akt 
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Sir Robert Osborn. *7 
Judgment, and if_the Stranger, that hath right of Entry, ſeal this Leaſe, 

this Entry gives Cauſe of Kecompence, but let him look that he bzing 

his Action in Cime, ; 21 : 

The next is, becauſe the Plaintiff and his Father, who is the laſt nem. 
in Fee, and the reſt come in by Kecovery in the Poſt, in which Cale thep 
can take no Benefit of the Warranty,which can be extended no further, than an g. che Obſeat- 
as it is limited, that is, either to the Parties o their Heirs oz Aſſigns, by Common Recove- 
and he that recovers is neither; but above that Cltate, and where one * 370. Co. 
comes under the Eſtate, pet ik he be not in the per by him, to whom the 
Warranty was made, he is out ok the Benefit. ; ; 

And thercfoze, 22 Aff, 37. & 22 Aſſ. 69. Jif Tenant in Dower inkeoff a 8 rl Oh 5 
Villain with Warranty, and die, and then the Lozd enter and be implead⸗ 83 
ed, he cannot Vouch the Heir of Tenant in Bower; and ik the Lozd had 
entred befoze the Death of the Tenant in Dower, that made Warranty, and 3 Co. 63.b. 1 Cr. 371. 
then ſhe had died, the To2d could not ſo much as Kebut the Deir. _ 19y- 

But becauſe this is a Common Kecoverp, J will enlarge mp ſelf a little uo. 7. 
in 5 fo2 Learning's Sake and fo2 Ale, though it makes not direaly foz the 
x J am of Opinion, that if a Man convep Land to * One mp Deirg warrant. Chart. B. 24 
with Warranty, and J make a Feoffmenr oz levp a Fine, oz ſuffer a Keco- Voucher 266. Dy. 12. 
| very without Bouching mp Feoffoz, to the Uſe of my ſelf and mp Yeirs, p. „ Ack g= * vg 
that pct J map Douch mp Feoffo2, as J might do befoze, koz this is mp Kk<. 32-b. 51. 122. b. 
old Fee⸗ſimple, in the ſame Degrees and Pzivity in Effect, as befoze, | 

And therefoze if J have Lands, that J hold in Knights Service, by P2t- Count Plea de Vou- 

ozitp and Poſteriozity, and do make one joint Fcoffment of them to mine 7 2 
own Uſe, pet the Pꝛiozitp ſhall remain as bekoze, accozding to the kozmer B. 1. apr. 280. 1 Co. 
Priozitp, fo2 it is actum agere, as it is holden in the Caſe ok the Abbot of e. an 4 5. Ap. 
Bury, ko the Wardſhip of the Heir of Bokenham, Dyer 28 8. fo. 11. A. 12. B. 2 K 85 37. "br, Wy 
But this Cale of Pꝛiozitp is there cited, as a Caſe ruled between the w 6. Walt. Br. 112. 
A Lozd Roſs and the Lozd Dacres, foz the Wardſhip of the Heir of Conſta- Dy. 237. Ag mg 
bdles, foz it was holden that the New uſe and State was in Degree the p.20 Co. L. 22.6. 
(dame, as befoze. And lo the Pꝛincipal Caſe there is, and if J enkeoff I. S. pine tt Sever 
4 to the Uſe of himſelf in Tail, the Kemainder to mine own right Heirs, this Es 
is a fieverſion, Quo Warranto, B. 6. Redend, B. 17. Reſceit, B. 57. Alienation, | 
B. 8. Deviſe, B. 8. Statute Merchant, B. 5. Tail, B. 32. 0 
This Point is clear in Caſe of a Kiecoverp upon a Title, co it is alſo in £0008 gi Point; Of 
Kale ok a State truly in the Poſt, ag Tenant in Courteſte, Dower, Lozd of was. Char. who had 
2 Villain, oz by Eſcheat, but if one levp a Fine to me in Fee, with War- _ Vouch once be- 
kant to me and mp Yeirs, and Þ ſuffer a Common Kecoverp againſt me to ON 

mine own Uſe, as befoze, mp (arranty remains, fo2 F am in by him, as 

A was in befoze, and if the Warranty were to me, mp Yeirs and Aſſigns, 
and JJ ſuffer the Kecoverp to the Ale of a Stranger, he ſhall Vouch mp yo. 859. Mod. 193. 
Feoffo) as mp Alſignee, fo2 common Kecovery is indeed an Alignment. 

As to the Point of vouching Osborn, oz ſuing Warrantiz of Charters againſt 
him, having fozmerlp vouched him, and had Judgment and Kiccompence ; 
lit is clear he cannot have Recompence again, koz the Warranty is executed, 

— FCfattigfied and ſerved in the firſt, as in a Scire Facias to exetute a Fine, it 

1 18 a Bar to plead, that it is executed already, and that the Demandant, 
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02 his Anceſtozs, have been ſeiſed by Fozce of the Fine, 23 E. 3. F. Garr. 77. 
Expzels. Ik J have recovered in Value, J ſhall never vouch again koz Co. L. 353. 2. 102. 3. 
thoſe Lauds by Fozce ok the firſt Warrantp, becauſe it was once executed. 


Plow. 540. That the common Hecoverp againſt Tenant in Tail, and his 
Wife having nothing, ſhall bind the OT But where the Woman _ 
| | . : rant 


And bp the lame Keaſon, if A once have had Judgment to have Value 
upon a Warrantp, J ſhall not Youch again upon the ſame Warranty fo? 
the ſame Land, 4 3 8 
And ik pou will Reply to me, that the Warranty in Queſtion is by Os- 
born and his Wife, and the fozmer Voucher was ok the Yugband onlp; J 
Anlwer, that then it muſt be underſtood that thep are two feveral Warran- 
-—— Trees, and then in vouching the Husband only he renounceth the Warranty 
= , of him and his Wife, ag after ſhall be ſhewed; but it cannot be ſaid in 
—» This Cale, that the Warrantp by the Wife ſhould be Void, oz ſo ſuppoſed, 
— asin the Cale 10 E. 3, 52. where Warrantp upon a Leaſe being made to the 
-— Husband and rhe Wife, the husband alone vouched over, and averred that 
the Wife had nothing, and therekoze the Warranty was void unto her, 
5 a which is alſo the reaſon in the Judgment of the Caſe of Eare and Snow, 


e 
8 25 *ed; I A 


# 8 
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* Sir Henry Roll oer, :? 
28 Sir Robert Osborn. £ 
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rants on the Contrarp Part, the is bound though ſhe hath nothing; pet it 
i | is true, that to ſeveral Reſpeas, a Warranty map receive ſeveral Satiskacions 
1 L Sand: 180. + "hi by Parcels, but not _ And therefoze, Hill. 5 Jac. Regis, Rot. 941. in 
it I Rep. 25. 1 Roll. 353. the King's Bench, the Cale was this; that one John Rudge did grant cer- 
1 tain Lands in Souch-Molton in Com. Devon. unto John Pincombe, fo; his 
3 Life, in the Fifteenth Pear of Elizabeth; and in the Thirtieth Year demiled 
13" . | the ſame unto one William Hunt fo2 21 Years, to begin after the Death of 
+ i the ſame John Pincombe, and after 32 Elizabeth, granted the Heverſion of theſe 
IR ands unto Amy Pincombe and others fo2 their Lives, with this expzeſs 
154 Clauſe of Warranty following, And the laid John Rudge and his Heirs, 
| all the Pꝛemiſſes unto the ſaid Amy, againſt all Perſons claiming bp the 
3 © ſaid John, his Anceſtozs oz Peirs, ſhall and will Warrant, Acquit and 
4, «© Defend, during the laid Term. John Pincombe atturned and died, Amy 
| and the reſt entred, upon whom William Hunt the Leſſee centred, whereupon 
1. i . Amy and the reſt bꝛought their Action of Covenant againſt John Rudge to the 
th Damage of q 5 Pounds: And the Defendant pleaded in Bar, that the 
«i Plaintiff had kozmerlp b2zonght a Warrantia Chartz againſt him upon the ſaid 
14 Warranty fo2 thegame Land, and that it was pet hanging undetermined ; 
10 and the Plaintiff demurred in Law, and it was adjudged fo2 the Plaintiff, 


and upon a Wzit of Erroz bzought in the Exchequer Chamber, the fozmer 
Judgment was afirmed ; the Reaſon was, that though the Warranty was 
anuered to the Freehold, pet becauſe the Ampeachment was only by a 
Leaſe foz Years, koz which there could neither be Voucher no2 Warrantia 
Chartæ, no if Judgment had been given in the Wartantia Chartz, could any 
Execution be made in Value foz ſuch a Teaſe, therefoze ir was holden as 
3 a Warrautp real, if the Freehold were bzought in Queſtion. But when a 
| 1 Saund. 180. accord. Leaſe fo2 Yearg is in Queſtion, taken out of the Freehold, it is to be uſed 
E as a Perſonal Covenant, and to be ſatigfied in Damages. AE: 
Out of which Judgment it appears, that it was allowed by both Courts, 
that a Warranty of Charters will give remedp fo2 a State of Frechold 
defeated by Entrp; and that a Warranty map have a double Execution 
fo? ſeveral Eſtates, and that a Warrantp of it ſelf real may be uſed ag a 
BY Covenant to recover Damages: And by the lame Keaſon, if a Man convep 
| Lands in Fee with Warranty, and the Tenant bzing a Warrantia Chartæ, and 
14 hath Judgment pro loco & Tempore, and then a Stranger Kecovers an E- 
ſtate fo2 Term of Life, he ſhall fue an Execution fo: Kecompenee fo2 ſuch E⸗ 


. 4 2 Ro. $10. 


| Co. L. 383. ſtate ; and if he die, and another recover another Eſtate fo2 Life, he ſhall ſue 

3% another Execution fo2 lie Kecompence, fo2 his Hecompence ſhall be accozd- 

41 ing to his Loſs, as the Books befoze cited do pzove; foz he loſeth not the 

1 | Land warranted, but ſome leſs Eſtates out of it, and ſo the Jnheritance of 
1: | the Warranty remains ſtill with the Inheritance of the Land. But if 


once a whole Fee-ſimple be recovered, and Kecompence fo? it, then the War- 
ranty is wholly executed and ſatisfied, and ſo extinct. = | | 
15. This is true in Cale of a Kiecoverp and Youcher pꝛoper and Bona fide: 
J} | 8 | But ik the Caſe be foz Example, that Tenant in Tail, the Kemainder oz 
MVR! Heverſion levie a Fine to me and mp Heirs with Warranty, and then 

| ſuffer a Hecovery to bar the Nemainder, and Youch the Cenant in Cail as 

| A muſt, and ſo the Recoverp paſſes with his ozdinarp Judgments, and af- 

ter a Stranger (ues me foz the Land upon Title; in that Caſe and the like 

[it ; hold, that J may Douch mp Conuſo2 again, fo2 the other is known in 
1. g 

| 

} 

| 

| 

| 


law, aud to the Court to be a feigned Kecovery, and by Conſent, and to 
be but Part of che Aſſurance of the Land between the Parties, to bind the 
Hemainder oz ſuppoſed Remainders, and not in Execution ok the true In⸗ 
tent of the Warranty : So there are Covenants foz HKecoveries with double 


92 ſingle Poucher, and ſuch would be admitted though there were no War- 
ranty at all | 


& % 


But now of the other Point. 
Point to the fifth, viz. Af the Osborn vouched in the common Kecovery ſhall be underſtood ano- 


bi of divers Warranties. ther Osborn, and not the ſame Osborn, then it muſt be underſtood, that Rolle 
THY the Plaintiff had ſeveral Warranties againſt ſeveral Perſons, and then, 
1H ' when an Action was bought againſt him, he could not have Advantage of 


Ih both, but muſt hold himſelf co one; And therekoze 9 H. 5. 12. one b2ought a 
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ias Upon Fine, as | 910 | 
Bar — — by the two Parcencrs with Warranty, and relied upon 
the Warranty, and the Plea was holden double, and he fo:ced to relp upon 
the Warranty only of one. And fo likewiſe 31 E. 3. Fitz. Doucher 25. Jt 
one have divers Warranties, and they fall by Deſcent upon a Perſon, Heir 
unto them both, pet he muſt be vouched onlp as Heir unto one, and the fiea- 
ſon is apparent (whether pou regard the Demandant o: the Douchce) koꝛ as to 
the Demandant it is a kind of Plea in Bar, and thercfoze ought to be ſin- 
gle, fo2 the Demandant map counter-plead the Poſſeſſion of the DYouchee 
and his Anceſto2s, which thep cannot do ik they be divers. : 

And again, the Voucher of the Tenant againſt the Douchce is a kind 
of Demand o2 Suit, and therefoze onght to be ſingle, and the 1 55 map 
counter-plead the Lieu, which he cannot do, ik they be divers. Yercof it 
followeth, that when he hath his Choice of Douchers, and takes him to be 
one, and thereupon proceeds to Judgment, he lofeth the other and can ne- 
ver reſo2t to it again. As in Caſe of divers Pleas in Bar, where the 
Actions come to a Final Judgment upon one. But if a Man have divers 
Warranties fo2 the lame Lands, he map have ſeveral 1 of Marrantp 
of Charters, and Judgment upon them; and lo is Fitz. N? br. 135. I. and 
that map give him double Kiemedy, oz not, as the Laſe map be. Fo? if he 
be after ſued fo2 that Land in an Action, | | 
he can never take Advantage againſt the othcr, becauſe he did not Youch 
him acco2ding to the fozmer HKules. But if he ſued in an Action, wherein 
he cannot Youch, but map require Plea, and he doth require Plea of chem 
both, and thep both adviſe one Plea, and he plead that, and loſe, he ſhall 
have ſeveral Kecompence againſt either; but if thep adviſe ſcveral Pleas, 
he can have no Recompence but againſt him, whoſe Plea he followed, But 
if the Land be not recovered againſt him by Action, but by Entry upon an 
Eigne Title, then he map ſue ſeveral Executions upon the ſeveral Judg- 
ments in the Wꝛit of Warrantia Chartz againſt either of them fo2 full Gecom- 


pence, and ſo he ſhall have double Value fo? his Loſs, koz either of them 


warrantedthe whole, and neither of them hath Colour to pzap Aid, oz make 
Uſe of the Kecompence, that the other hath pielded for his own Caſe, 


(44) 


FEorge Counden the Pounger bought an Ejectione firmæ againſt Thomas 
b Clerke ok thiee Acres of Paſture in Newington, of the Demiſe of 
George Counden the Elder; upon an Jſſue of not Guilty, the Jury found a 
Special Verdict, that one William Counden was ſcifed of the Land in Fee, 
and held them with others in Soccage, and had Jiſſue one John Counden and Eli- 
zabeth Counden, and that the ſaid Elizabeth took to Hus band one George Dalton, 
and had Iſſue by him Jane Dalton and Elizabeth Dalton, and died; and chat 
William Counden made his Will, and gave thereby unto Jane and Elizabeth 
Dalton, to either of them Ten Pounds a Year, during their Lives, iſſuing 
out of certain Lands in Southwark, called the Woolſack Rents, and therein 
had this Clauſe. h 


Heir to two Parceners ; the Tenant. pleaded in 


Counden verſus Clerke. 


wherein he map Vouch but one, then 


Ejectione Sur. Hill. 10 
Jac. Rot. 33 15. Jenk 
Cent. 294. Winch 
Ent. 445. Mo. 860. 
Deviſe B. 1. 1 Ro. $39; 
1 Brnl. 129. Deviſe to 


the Heir or Heirs of 


the Name of the Deviz- 
ſor mult find a very 
Heir. Of Deviſes and 
their Intents at large. 
This Caſe is in Moor's 
Reports fo. 860. and 
Judgment given tor 
tne Derendanr, againſt 
the Brother of the Des 
viſor's Title. | 


* Item, As touching all mp Lands in Southwark, and in Newington, Lam- Juigment was in this 


* beth, and Greenwich, whereof J now ſtand ſeiſed, which of right Will, 
and mp only Intent and Meaning is, ſhall dcfcend and come unto John 
Counden mp Son, after mp Deceaſe, this is mp Deviſe. And then ap- 
points, that certain Friends of his ſhall reccive the Pꝛoffts ok them till 
his Son ſhall come to 24 Years, and then thep to make an Account and ſa- 
'tisfie him. And then adds this Clauſe, © P2ovided always, that if mp 
Son John ſhall happen to deceaſe without Jſſue of his Bodp lawfullp be- 
ce gotten, that then J will all and Angular mp ſaid Lands, Tenements 


Caſe given for Clerke; 
that is for the Grand- 
children as Heirs iti 
Default of the Will, 
becauſe the Deviſor's 
Brother could not take 
by it. 


« and Yereditaments, and everp Parcel thereof, ſhall go unto the right 


* Heirs Males, and Poſteritp of me and mp Name fo? ever, equally to be 
< divided unto and amongſt them, Part and Po2tion like, And that then, 
and in fuch Caſe J will and bequeath unto Jane and Elizabeth Dalton, and 
„to either of them, one Annuitp oz yearlp Kent of 5 1. a Year a-piece moze, 
« iſſuing out of the Woolſack Rents, koz Term of their Lives. . 
| 1 eviie 
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Counden verſ. 2 
ow | __ Clerks. 8 


Deviſoz dieth, and John Counden the Son dieth without Jſſue, then the two 
Gzand⸗childzen, Jane and Elizabeth Dalton enter as Heirs, and make a Leaſe 
of the Lands in Queſtion to the Defendant Thomas Clerke, who enters, upon 
whom George Counden the Elder, being Bꝛother of William Counden the De. 
viſoz, of his Name and the whole Blood, entred; and made the Leaſe unto 
the Plaintiff, who entred, upon whom Clerke the Defendant re-entred. And 
if upon the whole Matter the Entrp of George Counden the Elder upon 
Clerke the Defendant was Lawful, then thep find koz the Plaintiff, if not, 
fo2 the Defendant, N 5 


1 Cr. 24. J will make this Caſe thee Queſtions. | 7 
2 - Whether the Limitation to the Heirs Males, Ec. upon the dying of John 
* Counden the Son without Jſſue, ſhall take Effect by wap of Keverſion oz 
Kematnder, oz elſe by wap of oziginal oz expectant Deviſe, Foz upon that 

Point decided one Wap, will fall a certain Conſequence. 
2, The next Point is, whether the Limitation, if it were a Deed, could car- 
rp this Land to the Bother. 8 2 
WE And the thizs is, whether it can carry the Land to the Bzother in Cale 
of Deviſe, as this is. | 


To the firſt, And to the firſt, J am of Opinion, that the Son is by the Pꝛoviſo of this 
| Will made Tenant in Tail to him and the Heirs of his Bodp. Foz the 
Cr. Car. 161. Implication (which in a Will is ſuicient fo that Purpoſe) is plain. Here⸗ 
of it will follow, that the Limitation, after following to the right Heirs 
Males, Ec. will be but a Keverſion and will veſt alſo in the Son; foz this _ 
C. L. 22. t. 1 Vent. ig a poſitive ule, that a Man cannot raiſe a Fee-ſimple to his own right 
372. 2 Mod. R.208. Yejrg by the Name of Yeirs, as a Purchaſe, neither by Convepance of Land, 
noz by Uſe, no2 by Deviſe, 28 H. 8. The Caſe of the Abbot of Bury, Ec. and 
the Lozd Boroughs Cale, 35 H. 8. Dyer 54. Rb ones? 
1 Ro. 626, Cr. El. Pap moze, 4 H. 6. Ak a Man deviſe Lands to a Perſon, that is next Heir, 
55. 1 Cc 161 b and his Veirs, the Deviſe is Yoid, and it wozks by Deſcent, Mich. 2. and 
354.2. Ro.1. 626. 3. Phil. & Mar. Dyer 124. Debt againſt an Heir. The Defendant pleaded, 
2 "bak 1% “ that he had but the third Part ok Twenty Acres by Deſcent, the Aſſue was, 
4 whether he had the whole, and it was found that the Obligo? his Father 
deviſed the whole to his Wife, untill the Defendant his Son and Deir 
ſhould come unto the full Age of 24 Years, and from thencefozth co him 
and his Yeirs, and Judgment was given foz the Plaintiff. But it may 
be ſo limited unto Heirs entail, oz to one by the Name of Deir ſingle in 
Co. L. 22.t. 1. And. Tail, M. 4 & 5 Phil. & Mar. Dyer 156. the Caſe of Greſwold. Ye made a 
LH or Feoffment to A. foz Life, the Kemainder unto the Heirs Males of the Body 
2 Ro. 415. 2Le.25, Df the Feoffoz, the Femainder to his own Yeirs in Fee, The Father the 
1 Ro. 827. N. Benl. Feoffo2 had two Sons, and the Elder had a Daughter and died, and it 
* was adjudged foz the Daughter againſt the Uncle, either becauſe the En⸗ 
tail to the Heirs Males was Void, oz becauſe it ceaſed in the Elder Son. 
But P. 2 Eliz. Dyer 18r. Fiſh levied a Fine to the Uſe of himſelk in Tail, 
and a Formedon bzought upon it by the Iſſue. And the pzecedent Wozds 
Touching the Deſcent of the Land to him changeth not the Caſe, fo2 theſe 


Reaſon 1, Firſt, it is no exp:eſs Gift aſſertive, but a Kepozt enunciative, thus 
touching my Land (which my Meaning is ſhall deſcend and come to mm 

Son, this is mp Will) and fo pꝛoceeds to diſpoſe it to his Friends fo: a 

Time, and then chargeth them with the Rents, and then diſpoſeth of the Jn- = 

heritance, ut infra, not agreeing in Appearance with the Deſcent, = 


Reaſon 2. A ſecond Keaſon is, becauſe the Declaring that the Land ſhall deſcend 
do his Son is juſt the ſame that the Law ſpeaks, it is utterly Void and 

Idle, and then the reſt of the Deviſes mult pꝛoceed, as if that had not ben 

ſpoken at all, as the Caſes are befoze. This J deviſe, that if mp Son die 

without Iſſue, then mp Land ſhall go to mp Heirs Males, And therefoze te 

_ Caſe in 4 H.6. & 2 & 3 Phil. & Mar. Dyer 124. befoze is ſtronger than this, © 

where it is reſolved, that a Deviſe made to the Son and Heir and his Heirs © 

is utterly Void, foꝛ then it is not to the Yeirs collectivi, but to the Perſon that 

18 Heir in Fee, And though the Limitation to the Yeirs Males be 4 + 
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Lands in point vf Deſcent, v2 when they Deſcend, fo? then the 
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Conditionallp by the Wozd, if John die without Aſſge, that is an -ozdinory 
Limitation of a Gem. as in a Fine ſi contingat, pet the Rem. oz Keverſton, 
takes Place pzelentlp. > | 13 


A third Keaſon is, that chat Part of the Will map take Effect in all the gn 
1Þo2ds ; and pet it map ſtand, as A rake it, foz the Wozds are, that the 
Land ſhall Deſcend and come to the Hon, which is in all Parts true, fo! it 
ſhall come to him in Cail by-the Devite, and the Keverfion by Delcent. , 

Now if the Caſe ſhall be taken thus, then ctearly it che Heverfron veſted 
in the Son in Fee, it muſt of Peteſity Defcend from hm to rhe Daiightets 


| To the ſecond Point, when the Limitation is made te che Heir g Miles 02 To the ſecond Point, 


Females, thep, that will take, muſt have both -Wozds verified in them, 
that they muſt be Peirs, and aifo Wales o: Females. But #his hath a 
divers Conſideration, and upon divers Nealong in Cute of Beltent, and in 
Caſe of Purchaſe, foz the Wozd Heir is ſometimeg takey Ablonttelp, and 
as the Grecians call it 47s 67 fimpliciter, ſometime rare , ſecundum quid; 
oz per accidens; ſometimes in Abſtracto ſtanding naked by it ſelf, and of it 


ſelf; aud ſometimes m Conereto cleathed with Land os went, in reſpec of Co. 1. 6,2 14.2. 
which he map be Heir, that is wot right Heir, as the Wos is here. £02 Co. L. 140. a. b. 10. 


Example, the Younger Sow in Sozongh Engliſh is Heb?, and all the Song 
in Gavelkind ; whereof the Hieaſvri is, becagſe the Guam dF; and ſo inſt 
be pleaded, that the Cuſtom of thoſe Tands is, that thip mut Weſtend to 
the Younger Son, oz all the Sons, ſo they are Heirs ſecundum guid. of thoſe 

a in 
the Cuſtom that gives the Jnheritance ! Tum demum ſcimus cum per cauſas 
ſcimus. But now make the Kimitation, even vf Land sk that Natute, to 


Heirs not in Point of Deſcent, and it will be clearly otherwiſe. 1 And there⸗ 1 Co. 102. b. 103. 107, 
foze, if J give Land in Gavelkind, 62 So2ough Engliſh, to one ko: Life, the fen B. % b 133. 
Remainder to the Night Yeirs vf I. S. the Trae Yeir# thall take it, koz d 


this is out of the Cale of Cuſtom, and ſo mutt tun to the Heir at the Coms 
mon Law, 37 and 383 H. 8. B. Defcemts 59. & Don. 42. 5 


Note allo, that Warranties and Eſtopples do always Veſeend upon the lac. 337. b. 12. 2. 
Night Heirs general, as being to ümple Heifs, 38. E. z. 22. It thete be ae Mo. 114 


Warrantoz, who hath Lands in Gavelkind, the Gldeſt Son ſhalk be vonched 
alone; but the Tenant map alſo Vouth the others fo the Poſfteffion, 32 E, 
ff. Voucher 94. that the Heir general ſhall cake ſuch Advantage of kurh War- 
ranty and no other, except he comes iu as vdiſched fo? Poſſfeffioh with the 
True Heir. Alto Eſtoppfes fall upon the Heir at Common Law, and allo 
the Daughter, that comes in bp poſſeſſio frartis, ſhall eſtape an Eſtopple of 
the Father, 35 H. 6. 33. Br. Eftopple 23. Co. 9. 97. 1 


Nap moze, if J convey Lands, that J Have on the Part of the Mother 


oz in Bozough Engliſh te I. S. and his Heirs, without Confideration, the b. 4 
| Uſe ſhall be Void, and ſo the Land ſhall return again to me, and to nip d ens, 
Heirs of the Mother, o: in Bozongh Engliſh as bekoze, fo2 the Law doth 


99. 3. Co. L. 169. a. b. 


conſtrue the Uſe ok the ſame in State and Quality as the Land was. But 
ik 4 do declare the Uſe to me and my Heirs, oz upon fitch Feoffment referve 
a nent to me and mp Yeirs, it hall go to mp Deirs af Common Law, 
fo2 it is not within the Cuſtom, but it is a new Thing divided from the 
Land it ſelf, Trin. 4. and 5 Phil. and Mar. Dyer 162. and that is the fieaſon 
of another Difference, 9 H. 7. 24. Shellies Cace, that Land bp Deſcent falling 
you one, ſhall be taken from him by a nearer Heir Eozn, Not ſo of theſe 
urchales. 

So it is in the Caſe of Entails, whereof the Statute of Weſtminſter 2. 
gives Cramples, which were Fee⸗ſunples Conditional at the Common Tab, 
they take their Effect by that Statute in Cafes of Deſcent ; but where 
thep ave not in Cafes of Deſcent, but the Limifation is immediately, and 
by wap of Purchafe to the Heir Male oz Female of the Bodp, he muſt be 
as well Kight Heir as Male oz Female of the Bodp, that af! take, koꝛ this 
1s clearly ont of the Letter and Intent of the Statute of Weſtminſter, the 
Caſes of 37 H. 8. B. Noſme 1. and 40. Sir John Huſſey made a Feoſſment in 
Fee to the Uſe of his Wife koz Like, the Kemoinder to his own Heirs Males 
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t Co. 103. a. b. 


2 Cr. 374. 5 Co. 68. 
b. 8 Co. 155. a. 


1 Inſt. 3. b. 


a. 66. a. 6 Co. 65. a. 


66. 9 Co. L. 73. 
a. 189. a. 


6 Co. 19. b. 20. a. 


Plo. 523, b. 345- a. 
3 Cr. 90. Br. Cor po- 
ration, 77. 


2 Le. 65. 


1 Ro. $43. Mo. 853. 


Vaug. 264. 5, 6, 7. 
Mo. 635. Plo. 521. a. 
Sand. 186. 


Co. L. 27. t. 1 Cr. 
24. 1 Le. 257. 6 Ce. 
16. b. 17. a. 


Co. L. 25. t. Plo. 
414. b. | 


To the third Point. 

4 Co. 4. a. b. Co. 16. 
b. 17. a. b. 5 Co. 68. 
A. b. . 3 f 


nn 6 Co. 65. 
Mo. 104. 6 Co. 65. 2. 


Ap. 65. 10 Co. 57. b. 


2 Cr. 75. Swinb. 109. 


of his Body, the Kiem. to his Right Heirs after he was attainted of Trea- 


ſon. The Wife dies, Sir William Huiſſey p2zaps an Ouſter le main, and Whore- 
wood the King's Attornep was of Opinion; that he ſhould have it, compa- 
ring it to an Entail in Deicent, and pet granted that the dem. in Fee failed 
fo2 Want of Heir, where it is clear by contrary Opinions there, and ſo in 
Shellies Caſe without Controverſie, that the Fee-ſimple veſted in Sir John 
Huiſſey, and ſo was by him fozfcited, and that the Heir Male of the Bodp 


failed in Purchaſe; and lo all came to the Ring: 


And this Caſe is pet moe clear, fo; here the Yeits ghale s are not reſtrain⸗ 
ed to anp Bodp, which might have had ſome Colour of Help from the Sta- 
tute of Weſtm. But this muſt be a meer Fee-ſimple being without Bodp. 


And again, ik it had been to the Heirs Males of the Body of the Devi- 
ſoz (as here it is to the right Heirs Males of the Name of the Deviſo2) it 
could not have ſerved this Bꝛsther, being collateral,” as it might have ſerved 
an Jſſue Male of himſelf, if this Deviſe ſhould be taken in Nature of a 
Devile to a Man, and his Heirs Males, in which the Bodp ſhall be under- 
ſtood, as J willAhew pou after in a Caſe of Deviſe, e 
And to the third Point, whether this ſhall paſs by Deviſe, we muſt paſs 
between two main grounds, but ſo as we offend neither. One that the 
Devile muſt be taken accozding to the Intent of the Party Deviſoz. The 
other, that ſuch Intent muſt be ſo expzeſſed in the Will written, that it map 
be certain to the Court, and not againſt Law. = | 


Now we are in Caſe of Names and Nominations of Perſons, o2 Bodies 
Politick oz Cozporate, that map take, whereof there are divers Sozts, as 
firſt the Pzoper Names, oz Sir Names, wherein notwithſtanding there map 
be Ambiguity, as if J deviſe Land to mp Son John, having two of that 


| Name, Averment, who was meant, ſhall make ryis certain. 


There are alſo moze Nominations-o2:Deſcriptions, as bp ſome Dignity, 


Office, oz the like, as to deviſe Land to the Earl of Hertford, the Toꝛd 


Treaſurer, oz the like, and this will admit a Deſcription made good bp 


— HNeputation, though not by Cruth, as Land will paſs, even by Convepance, 
to one by the Name of Son, which is a Baſtard, o2 by the Name of Wife, 


which is not Lawful, if thep be lo reputed, oz known by that Name, 27 
E. 3. 85. a. b. A Gzant bp an Abbot without any other Name, good, 10 H. 
4. J. So one map take by the Name of Son, oz Daughter, if he be ſo known, 
although there were no Marriage between the Father and Mother, 1 E. z. 
19. 39 E. 3.24, There are Names o2 Deſignations, that have an cquivocal 


Amphibologie in them, as Puer foz Male oꝛ Female, and pet if it be no way 


cleared bp the Contrary, it will prima facie be taken foz a Son, 16 Eliz. Dyer 
337. make this the like of the Wo2d heir, Feaſt of St. Michael by Pꝛehe⸗ 
minence of the Archangel; J Gzant, that if a Deviſe do ſufficiently and 
certainly ſhew the Intent of the Deviſo2 in the Subſtance, though the Cir- 
cumſtances fail oz be defective, J care not, J Deviſe Eccleſiæ San. Andreæ 
in Holbourn, 21 R. 2. F. Deviſe 27. A Deviſe unto a College by a Name 
known, although it be not by the very Name of the Cozporation, as to 
Trinity College in Cambridge, it is good, the Caſe of the Univerſity ok Ox- 
ford, Co. lib. 10. 57. Note, bp the Statute 1 Mar. Deviſes to Spiritual Coz: 
pozations enabled M 8, & 9 Eliz. Dyer 255. A Deviſe to mp Son, after 
the Death of mp Wife, give an Eſtate to my Wife, 13 H. 7. 17. & 29 H. 8. 
- Deviſe 48. 2 Cro. 75. 1 Roll. 843, 428, 429. Plowd. Com. 521. a. Moore, 853. 

O. 158, a. 414, 4. . | | 

Ik ſince the Statute a Man Deviſe that his Feoffees ſhall convep the 
Land to A. and his Yeirs, this is an Jmmediate Deviſe of the Land, 29 
H. 8. B. Deviſe 48. Quzre if the Land were never in Feoffment. 
Ik TJ Device Lands to one and his Heirs Males, without ſaping of his 
Body, the Law makes it an Entail (by the apparcnt Jntent) to him, and 


to the Heirs Males ok his Bodp, 27 H. 8. 27. bp Fitz. and Shelley, clearly. 


'Therefoze J hold the Book, 28 H. 6. Fitz. Deviſe 18. and Babington's Opi- 
nion, H. 6. 10. 13. to be no Law; which are thus, that if a Man Deviſe 
. | | . 1 | Land 

4 


** 


Counden ver. 8 ET 
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" Land to J. S. and his Heirs Yales, and he have Iſſue a Oaughrer, and tzar , 
Daughter have Iſſue a Son, that Son ſhall inherit by Force of that Geviſe N 
as an Heir Male, which cannot be, fo? it 15 oppoſitum in Objecto ty tap, that 
there ſhould be an Entatl to Heirs Wales of a Bodp (as clearly it 1s) and 
yet that an Iſſue by a Female (Gould inherit, fo? that were to make it a 
Pee⸗ſimple, and where ſhall the Land reſt in the Mean Time, while the £99- 
ther lives, and befoze the Son 1s Bon? and what Warrant is there, when 
the Weviloz ſpeaks ſenſibly and certainly, to enlarge his Gift koz ought ap- 
peareth bepond his Meaning, which is as great an Injurp, as to abzidge 
his Meaning. J would rather grant, thar ik a Man devile Land co een 
fo2 Life, the Remainder to the next Heir Male of] D and die; J. D. having 
Iſſue a Daughter, who had Iſſue a Son, and then the Daughter ok J. D. die, 
and then J. 5. himſelf die, and then the Tenant koz Life die, that the Son 
of the Daughter ok J. D. ſhall have the Land. : 

The Cale 30 Aſſ. 47. & 30 * where one, having two Sons and a gen. 106, 107. Co. L. 

Daughter, deviſed it to a Stranger kor Life, the Remainder propinquioribus 10. b. 6 Co. 17 a. 

de ſanguine puer. of the Deviſoz and died, his Dons having no Childzen, but 

his Daughter having two Daughters, and it is holden that neither the 

Sons no2 che Daughter can take, fo2 thep are pueri, and not de ſanguine pu- 

erorum, but the two Daughters of the Daughter ſhall take koz their Lives, 

and ik there were alſo Sons of Sons, oz Daughters, they ſhould all take to- 

gether. And that Childzen bozn akter the Kiemaindcr veſted (which was af- J t 4. Co. L z b. 

ter the Death of the Teſtatoz) ſhould take nothing, and that the neareſt of 

Degree in Blood ſhould take, and the Wozthieſt in Ozder of Deſcent; koz the 

Wozds here do impo2t no Heſpect of Dignity, but of Pzortmity of Blood. 

But a Deviſe made in Nemainder to a Cozpozation where there ig no ſuch 

is voio, though there be ſuch a Cozpozation made befoze the Kiemainder fall. Co. 51, b. 10. 31. b. 

edgy” if the Coꝛpozation be begun, but no Head pet choſe Aid 33. 9 H. 6. C. L a. 

23. & 49 E. 3. 1 | „ | 

So by Keble 2 H. 7. 13. Jf J deviſe Lands in Diemainder to the Heirs of 2 Co. 51. b. Dy. 4b. 

J. S. it 15 void, if there be no ſuch ]. S. though there be one, and Heirs of him 

befoze the Kew ainder fall, 19 H. 8. 8. It 4 device Land to the Abbot of S. 

Perer, where it is S. Paul, the Deviſe is void. 9 H. 6. 23. 11 HI. 6. 12. Far- 

rington and Daylyes Caſe. One ſeiſed of Land deviſed it to A. fo; Life, the Co. L. 16, a 

Nemainder unto B. in Tail, the Nemainder unto the next Heir Male of the 

Deviloz, and the Heirs Males of his Todp, the Deviloz dieth, B. dieth 

without Jſſue, the next Heir of the Deviloz was a Daughter. The clcar 

Opinion of the Cale is, that the Daughter ſhall have the Land by Way of 

Neverſion, and though ſhe have a Son after he ſhall not take awap the Land. 

Chapman's Caſe, if Land be dcvited to a Stock, 02 Family, oz Houle it ſhall 

be underſtood of the Heir p2incipal of the Houſe, much moze where the p2oper 

Woꝛd of Heir is expꝛeſſed; where the Caſe is doubtful che Law ſhall pzevail C . 7 a .. . 

ag Mich. 15 & 16 Eliz. Dyer 326. One Huntly having Land demiſeth the fame © 

fo2 Years, rendzing a Rent, and akter having a Son and a Daughter, des- C 

viſeth the Keverſion to them, and to the Heirs of their Bodies, and fo2 De⸗ 
_ fault of Jſſue of the Bzother and Siſter, the Kemainder to the Kight Yeirs 
ok the Deviſoz, the Brother dies without Iſſue, the Siſter hath Iſſue and 

dies: It was adjudged that the Moietp of the everſion and Rent ſhould 

return to the Heir of the Deviſo?, yet the Implication map be fo expꝛeſt, that 

5 it ſhall change the Law, as Mich. 13 and 14 Eliz. Dyer 303, One having 

| Lands Wills that a third Part ſhall go to his eldeſt Son, and the other 

| two Parts to four younger Sons, and the Yeirs Males of their Bodies. , c. c.- 

And if a Child be bozn, he ſhall be Heir, and if all the five happen to die 
without Iſſue Male of their o: any'of their Bodies, then he willed that 
the other two Parts ſhould revert to the Yeirg of the Deviſoz. All the d un we 


£Co:3b30þk 


Sons but one dic; The. Opinion was, that the Survivsz had an Eſtate me a Cafe in Law, 
) | Tail in all the five Parts, and nothing ſhould revert as pet. dee Come = 


may take, that is not 


7 And Hill. F Eliz. Dyer 220, One having Land Part in Fee⸗ſimple and Part _ indeed 4 Co. 4. b. 
i in Fee⸗tail, reciting by his Will that his Wife was dowable of the third an. Declaration 


Part of all his Lands, deviſeth — her the third Part ok all his Lands, pet 
ke _ te 


* 
Dre 


Elias Tiſdale rf? 
Sir William Eſſex 


Latch, 9. apr, 75. 
Plo. 345. b. 
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Will unſenfible or re- 
pugnant is void. 


Curtis, 


judgment. 


Ro. 1 R. 397. 


Brownl. 1 R. 23. 


Covenant. 

Plo. 140. a. 1 Roll. 
430, 847, 269. b. 274. 
a. Mo. 207. Mo. 861. 
meſme Caſe. Vaugh. 


1 Ro. 397. p. 23. Cr 
Car. 207. Condition 
B. 141. Cr. Car. 172 
N 


Winch. Ent. 119, 120. 
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ſhe ſhall have but the third Part of the Fee⸗ſimple: But if it had been, J 
give unto her ſo much of mp Lands, as ſhall amount unto a full third Parc 
of all my Lands, it had been otherwiſe ; ſo here, A grant, that though this 
Deviſe will carrp it but to the verp Heir, becauſe no other Senſe appears 
to the Court, pet if A ſay by mp Will, J make J: S. mp Heir, and J give 
unto my ſaid Heir mp Land, and indeed he is not ſo much as of mp Blood, 
o/ (as it is here) J give to mp Heir Male, which is mp B2other George 
Counden ; o; if a Man have an Youſe o: Land in Bozough:Engliſh, and buy 
Lands lying within it, and then by his Will gives his new purchaſed 
Lands to his Ycir of his Houle, and Land in Xozough-Engliſh, foz the 
moze commodious Uſe of it, it will be otherwiſe, koz here is hæres factitius o: 


: Cr. 263, 443, 656. factus not natus o; legitimus: So the Intent is certain, and not conjecural. 
46. 5 


And that is the Giceaſon of the Caſe of 7 E. 6. where Land is deviſed to 
th:ce Bzethzen in Tail, and that one ſhould be Heir to the other, this makes 
croſs Remainders. | 5 

Now the Clauſe, that the Land ſhall be to the Peirg Males Part and Part 

like, makes it pet moze repugnant and inſenſible; fo2 ik the Deir be pꝛe⸗ 
ferred, that ſhould be an Intail, and then none can part with him. And if 
he meant that all that were Males of the Name and Poſſeritp ſhould take 
together, then the Mozd Heir is wiped out, and then the Sons ſhall take 
equallp with their Father, like the Caſe of zo Afl. (befoze) of proximioribus de 
fanguine, and therefoze ſince the Mill is unlenüble, repugnaut jn it (clf, and 
of no Certaintp, it ſhall be void in Law. | 


Derby, Aſhenhurſtand Laſtly, Aſhenhurſt's Caſe is even the ſame, judgded in the Kings Bench, 


ſeiſed in Fee of a Meſſuage called Beard-Hall with the Appurtenances in 
Beard in Com. Derby held in Soccage, having Jiſſue thzee Daughters Eliza- 
beth Emme, and Katharine, deviſed, the ſame after his Meceaſe to Emme his 
Wife foz Term of her Life, and after her Deceaſe that his Erecutozs ſhould 
receive the P2ofits thereof, until the tull Sum of nine hundzed Pounds 
was received, fo2 the Pzeferment of his Daughters in Marriage over and 


Term. Sancti Mich. Anno Jac. Reg. 7. Rot. 115. which was Kt William Beard 


above all Charges, and after the nine hund2ed Pounds levied, the ſaid 


Meſſuage ſhould remain to his Hight Heirs Males fo; ever. And if his 
Yeirs Males ſhould diſturb his Exccutozs in receiving the Pyofits, that 
then their Eſtates ſhould ceaſe, and the Land ſhould be divided among the 
Daughters then living, and died; One William Beard was found his Heir 
Male, Emme his Wife entred and died, Elizabeth his Daughter after his 
Dcecale married Ralph Aſhenhurſt the Defendant, and had Iſſue Randolf 
Aſhenhurſt : And Francis Curtis the Plaintiff, by a Teaſe from William Beard 
the Heir Male, bꝛought his Action of Ejectione firme againſt Ralph Aſhenhurſt, 
whereupon the ſpecial Derdic was found ut ſupra, And concluded that if 
William Beard took Eſtate by the Will in Nemainder then pro Quer', other- 
wiſe pro defend. And upon Argument the Judges gave Judgment againſt 


the Plaintiff. 


But Note, that upon that Judgment a Writ of Erro2 was bꝛought in 
the Exchequer Chamber; And this Judgment of Coundens being thus urg- 
ed to maintain the other, there was much Labour to make Diffcrences, bur 


in the End Paſche 17 Jac. the Judgment was affirmed, 


(39) Elias Tiſdale verſus Sir William Eſſex. 


Lias Tiſdale bzought an Action of Covenant againſt Sir William Effex a 
Baronet, and declared that it was agreed between them, by a Bill of 
Articles indented, in Manner and Fozm following : Firff, the ſaid Sir Wil- 
liam Eſſex convenit, promiſit & agreavit ad & cum præfato Elia, quod ipſe idem 


120. Built. 3.R. f. 204. Elias haberet, occuparet & gauderet, certain Lands fo? ſeven Pearg from the 


Feaſt of the Annunciation next enſuing the Date of the Bill, and cove- 
- nanted, that he ſhould guictly remove ſuch Buildings, as he ſhould ſet up 
- | | | | | af 
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to ſow his Land, that is no Leaſe: And therekoze if J (ow the Land, the 


Elias Tiſdale ver ſ. 8 OP | 
Sir William Eſſex. $ | 35 


— 


. at anp Time within thzee Months after the Time, and that he would make 


him as good and perkec Demiſe of the Pꝛemiſſes, o: Securitp koz the guict : Cr. 172.Plo. 131, b 
Enjoping of it, as his Counſel ſhould think fir, and the Plaintiff covenant- Cre i. A. by 
ed, that he would pap him 220 Pounds a Year for it during the Term, and Acticles convenir, 8c. 
that he would deliver up the quiet Poſſetſion of the Land to Sir William Eſſex 1 fr este h. 
at the End of the Term. And declared that he entred into the Lands the pur our by wrong. 
next Dap after our Lady-Dap, and that one Henry Elfing entred upon him 

and ejected him, and hath held him out ever ſince; which Ye laps to be 

the B2each of his Covenant to his Damage of one thouland Pounds, and 

pꝛoduted in Court his Bill of Articles, dated in Febr. 10 Jacobi, whereupon 

the Defendant did demur in Law, and the Quefttons were made two. 

The firſk, Whether this were a naked Covenant, 92 amountcd to a Teaſe 
of the Land. FD | 5 . 

The ſecond, Mhether the Ejctment by Elſing, being taken to be bp Cr. Car: 5. 
Wrong, becouſe no Title was laid in him (and the Wozft ſhall be taken, mp 
againſt the Pleader) ſhall be adjudged a Bzeach of Covenant in this Caſe. 1.0035 Po. 15 b. 
And it was adjudged that this was a Leaſe of the Land fo? 7 Bears; koz 542- a. Jones. 231. « 
the Wo2ds haberet occuparet & gauderet the Lands, are the perfea Wozds ont: 
to give Intereſt. And therefoze 5 H. 7. 1. a Licence to eccupp is a Leaſe, 2 Cv. 17. 1 Rol. 347. 
though 10 E 4 ſeemeth to make a Doubt, that the Lefſoz may alſo occupp 1... 5. r= . 
with him: But 21 H. 6. 37. Paſton's Opinion J allow, that it one licence me ; Les. 22. Ben. 104. 
Owner (hall reap it. Allo 3 & 4. Phil. & Mar. Dyer. 150. One made a Teaſe 
to another fo2 Life, & proviſum eſt, that if the Leſſee die within ſixty Years, 
that then his Executozs and Alſigns ſhould enjoy the Land in his Right fo? 


do many Years, as ſhould be behind of the 60 from the Date of the Leaſe. 
And rhe Opinion ot the Court was, that it was but a Covenant. But Plo. 134. «; 132. b. 1 


here is a certain Term from the Beginning, and certain Kents and Cove- © e g 191: 
nants on both ſides, impo2ting p2eſent Poſſeſſion ef the Land, and the Cove- ko. 480. 1 8 om 
nant following is but in majorem cautelam, that he might require better Al⸗ 
furance by Fine oz the like, oz collateral Security. And the Woz2d convenic 
in this Caſe ſounds not p:operlp in Covenant, but in Agreement. And ſo 
1 E. 6. and 37 H. 8. Broo. Leaſes 60. convenit & conceſſit to one that he ſhould . co. 20%. Pio. 134. a; 
have mp Land is a Leaſe. And pet in that Caſe conceſſit is not lo much D 272 b. Cr 
a Gant, as an Agreement. Cs Ts. 

To the ſecond Point, it was adjudged no Beach of Covenant; pet it was 


agreed, as the Books are, 20 H 7. 12. & 46 E. 3. 5. If the Leſſoz eject his Covenane chat the Lef. 


. ſee ſhall enjoy bind. 
Leſſee, he map have an Action of Covenant; and 12 H. 4. 3. If a Parſon on 
make a Leaſe fo; Years, and then reſign, it is a Beach of Covenant, but 4.25 . 


a. 257. b. ant. 12. 4 Co. 
the Law ſhall never judge, that J covenant againſt the Wrongful Act of — >. Go. 61. a, 
Strangers, except my Covenant expꝛels to that Purpole; koz the Law it Wiach. 2. Yeiv. 135. 


Winch. 25. Yelv. 139. 
{elf doth defend every Man againſt wzong, and therctoze 26 H. 8. 3. Jif J 3% 175- > Saund. 178. 
warrant Land unto pou expꝛeſip, pet A ſhall not defend againſt toztious En- 3 NN Co. 
tries: But Mich. 15 and 16 Eliz. Dier 328. an expꝛeſs Aſſumpſit, that the Lel⸗ 5. 1 Saund. 178. 8 Co. 
ſee ſhall enjoy quiete & pacifice abſq; interruptione alicujus, will bind me againſt , renne 


. K i . „38. 3 
| Wrongs; and Hill. 33 Eliz. Wilſon and Foſter brought an Action of Covenant 20, 38. 48 3 9 


1 Leo. 29. 3 Leo. 44. 


againſt Leonard Mapes in the King's Bench, and the Cafe was thus, that Vs". u Cr-315- 


3 Cro.212. 13. Vaugh. 


Mapes had leaſed unto them the Parſonage of Brankeſter fo) a Year, and co- 127. 1 Nel. 430. Lev. 
venanted to ſave them harmleſs concerning the Pꝛemiſſes, and the Pzofits 1 8 17 Se ods 
of the lame to be received fo2 that Bear againſt one Blunk, Parſon of Branke- 5 „ 
ſter, and they alledged that Blunk the Parſon had ejected them within the . N. 430. Vaugh. 
Near: And though that were taken by the Court to be a Wrongful Ejenl⸗ 

ment; fo? though he were Parſon, pet there might be many Maps to make 

his Ejecment Wrongful, and the Wozſt ſhall be taken againſt the Pleader, 

per it was adjudged that the Covenant was bꝛoken fo2 two Keaſons ; One, 

that it was to fave harmleſs toz the ficceipt of the P2ofits, che other againſt 


a Perſon certain; both which did impor that thep ſhould receive no Harm 
by that Parſon couching The P2ofits. ch 12 


F 2 Har- 


Drury verſ. 
Kent, 


Harrrington wer. 
Deane. 


Harrington verſus Deane. 


(4) 


Termino S. Hill. Anno 10 Jac. Reg. Rot. 3230. 


1 Roll. 120. Brownl. 1 6 
R. 26. Account. Golds- 

borough London. 
Account. Receipt. By 


18 * Harrington brought an Action of Account againſt John Deane, 
Red to render him an Account of two hundzed Pounds of Monep, received 
By whoſe hands, and“ Bp the Hand of Sir John Rotheram Knight, &c. The Defendant pleaded 
9 that he was never his Hecctver of anp ſuch Sum oz anp Part thereof, by the 
4 F. 3 10. a. Co l. Hands ok the ſaid Sir John Rotheram. 
152.2. The Jury find that the faid Sir John Rotheram was indebted unto Har- 
Meſine Ca, V. Moor. | ** rington in two hundzed Pounds, and that Harrington willed Deane to re- 
geht Cale, e. ar quire and receive the Money of Rotheram foz him, whereupon Rotheram 
pꝛaped Deane to boꝛrow two hundzed Pounds fo2 him of anp Bodp, and 
Money received of Mr. to pap it over from him unto Harrington, and he accozdingly bozrowed two 
Money ot Sr. John Ro- 


cc 


the Defendant ſhould * 
account in that tor rhe cc 

S. becauſe he ny BY cc hundzed Pounds of one Mes. Stanhop fo? Rotheram, and received it of her 
Warrant e to pap over unto Harrington, and he appointed his Wife acco2dinglp to 
theram, and Sir Jon 

Rot heram was bound 


to M. S. tor it. 


cCommiſſion wor ks up- 
on that, that was not 
then in being. 


- 


Ap. 206, Velv. 24, 164. 
4 N. B. 138. a. Dy. 20. 


Dy. 49. a. Cr. Jac. 684. 


Prohibition of Waſte 

in a Quatre Imped. by 
the Plaintiff. Co. L 67. 
a. 11 Co. 49. a. b. N. 
B. 49. i. 11 Co. 98. b. 
N. B. 6. 9. 2 Ro. 813 


* Pap it over unto Harrington, and Rotheram gave Bond to A928. Stanhope 
„ foz it. And if upon the whole Matter, &c. And it was adjudged una 
voce, that the Action was well bzoughr, and that the Derdic did maintain 
it, in ſozt as it was laid, fo2 it appears plainlp from the Beginning to the 
End of the Caſe, that Deane the Defendant was made, and took upon him 
to be Servant as well to Harrington, to ask and receive two hundzed Pounds, 
as ro Rotheram, to bozrow, where he could, two hundzed Pounds, and that 
not only to the Intent, to paſs it over unto Harrington, but with an ex⸗ 
p:elſs Commiſſion to pay it over indeed. Both which Commiſſions he did ac- 


. cozdingly execute in all the Parts; ſo that though it appear not that 12g, 


Stanhop lent the Monep, to be paid over unto Harrington, pet it is found 
that Deane received it, as lent to Rotherham, wherebp it became Rotheram's 
Monep, the rather when he had given Bond koz it; and that the ſame HKe- 
ceipt was to pap over unto Harrington, by Fozce of the firſt Commfſſion retei⸗ 
ved from Rotheram and the Intention of Deane himſelf. 

So as in the ſame Jnſtant it became firſt Rotheram's Monep and by him 
as it was delivered over unto Deane to be paid unto Harrington fo2 his 
Debt, (though it never came to Rotheram's own Hand acually) And ſo it 
became Harrington's Monep received bp the Hands of Rotheram, accozding to 
the Declaration. 

And though the Books of 1 E. 5. and other Books be, that if A. deliver 
Monep over to B. to deliver and pap over to C. that in this Caſe B. is an- 
ſwerable to two Actions of Account conditionally as the Books are, pet ag 
this Caſe is, Rotheram could never have had an Action of Account againſt 
Deane fo2 his Money, becauſe he had ſput himſelf out of the Pꝛopertp of it, 
by appointing Deane to pap it over unto Harrington fo2 his Debt, and Har- 
rington had accepted it, and made it his Satisfaction by appointing Deane 
to receive it by the Hands of Rotheram, and Deane had received it to that 
Intent, and in Execution of all Parts of that Agreement, and ſo al! Par⸗ 
ties were bound bp it. 


n Drury verſus Kent. Q. Imped. 


Rury bought a Quare Imped. againſt Kent the Jucumbent and others; 

and upon Surmile made to the Court, that Kent did kell Timber upon 
the Glebe, and upon the Lands ok Coppholders, holding of a Manoz Par- 
cel of the iectozp, the Court granted a P2ohibition, 


Pine ver? Cumberland ver/,? 
Leiceſter. 8 Cumberland. 


[1 


( 42 ) Pine againſt the Counteſs of Leiceſter. Debt, 


ugh Pine of Lincolns Inn bought an Action of Debt in the County of bebt for Arrearages of 
5 againſt the Countels of Leiceſter, and declares that the Earl 8 | 
ok Leiceſter being leiſed in fee of the Manoz of Cleobury in the County of b Wenz Lc . 
** Salop granted a Kent Charge of x00 Pounds per annum, out of the Manoꝛ, 
© unto one Foſter and his Wife foz their Lives, and then taps the Death of 
"© the Lo2d of Leiceſter, and how the Mano? came to my Lady, and then the 
** Death of Foſter and his Wife laſt: And now he as Erecuto2 to Fofter and 
his Wife bzought this Acion fo2 Arrearages of Kent incurred in their Life, 
while the Manoz was in the Hands of the Lady, and this Agion being 
laid in a County, where it was ſuppoſed Pine was ſtrong; it was moved 
to be laid in a moze indifferent Shire: Whereupon J ſaid, that ee ; guns. 219. , 
not well adviſed ; foz this kind of Action of Debt was local, and muſt needs be Cre. 193, acorn © 
laid where the Land was, becauſe the Lady was not chargeable, but in 13024 168. 7 Co. 2. 
Helpect of the Poſſeſſion, whereupon Serjeant Harris being not of Counſel in en oe | 
this Caſe, confeſſed it had been fo adjudged in another Caſe, 


„ Cumberland verſus Cumberland 


1 Earl of Cumberland bzought an Acion of Waſte againſt the Counteſs : d. 667. Mo. 862. 
ok Cumberland Dowager, and laid the Waſte in the Mrit among other Waſte by the Karl a. 
Things in the Caſtle of Burgeham (but did no otherwiſe aſſign any Town 88 l 
where the Caſtle ſtood) and other Maſts in the Towns of Burgeham, Flax- tac: amiſſe. 
bridge, and Appleby, and then in his Declaration aligned Waſte in the Pla- 146 Cee 
ces and Towns mentioned in the Writ, and one other Town called Langton, 2 Cr. 8. ap. 244. Tel. 
not contained in the Writ, whereupon 18 ſeveral Jſſues were Joined, where: 898 
of one was concerning the Heparation ok the Caſtle of Burgeham, and none 
concerning any Thing of Flaxbridge. And there was one ven. fac. fo2 the Trial 
of all theſe Jſſucs, which did ariſe from the Towns of Burgeham, Appleby, 
and Flaxbridge, whereupon after Trial of theſe Iſſues, whereof 14 were found 
to2 the Counteſs, and four fo2 the Earl, and Motion made in Arreſt of Judg⸗ 
ment foz 491s-Trial by the Counſel of the Defendant. It was reſolved by 
the Cour, though they were all ſeveral Iſſues, and might be tried by ſe⸗ 
vperal ven. ſac. and then everp ven fac. ſhould have come from the Place, where 
the particular Aſſue did ariſe, pet in ſuch Caſes as this, one ven. fac: was al. 2 Co. $6. 3 Cro. 114, 
lowed totry them all for avoiding of Multiplicity, but then that ven. fac. muſt ariſe 335 2 Cro: 550. 3 Cr: 
from all the Places, from whence all the Iſſues do ariſe, and from no moze 8 N 
as a Common ven. fac. foz one Jſſue ought to be: Now here the ven. fac. Co: L. 1:5. b © 
offended in both theſe ; fo2 the ven. fac. did not come inter alia de vicineto caſtri ee Rel Sk, 
de Burgeham, fo: a Caſtle will bear Avenue but from the Town of Burgeham 
as ik it muſt be underſtood to be in the Town, which is not lo though a 
Pariſh Church ſhall be intended within the Partth. l 
The other Fault was, that the ven. fac. was awarded from one Town in- 
ter alia, from whence no Iſſue did arice, which allo was not allowable - 
whereunto the Plaintiffs Counſel gave theſe Anſwers, that this ven. fac. 
though it were but one in facto, pet in the Law and Effect it was as ſeveral. 
and then it might be void and avoided fo2 one Iſſue, and pet ſtand good fo2 
other Iſſues, wherein thoſe Faults were not. And the rather as this Cale v. N. B. 2 F. 2 Sund 
was, becauſe thele Faults ok the ven. fac. were concerning theſe Jſſues only, &. 1 Cr. 204, 435. x 
that were found kor the Defendant, and ſhe ſhould not be received to aſſign +4 1 870 a 
Fault oz Erro? in that made for her. Whereunto it was anſwered by rhe _ 
Court, that the ven. fac. being one indecd, could not be made good in Part 
and void in Part, and eſpectally where a Town was added to the ven. facias. 
which could not be applied moze to one Jſſue, than to another, and thereloze 
was vicious to all, and being the Fault of the Court, wag to be dilallowed 
by them ex officio, though the Dekendaut ſaid nothing. 
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Ay Ii as to roo ern „„ 


6. 4. b. 5 Co. 31. b. 


N . ; 2 6 | jo | hou 4 7 | | . : 
Cope verſ.2 John Jon's 1 
Lewyn. „„ 


Variance bet een 5 We 
the writ original, and 4 Town not mentioned in the Writ, was a Variante from the O2iginal, and 


the Declaration. l a 
Gro 22, 4, 282. a Fault uncurable to the whole Wit, and the Fault in the Declaration re⸗ 


Jones 304. maing, and is to be pleaded in the Abatement ok the Writ, whereupon 
Judgment was given qd. caſſetur Bre. and the Plaintiff reſolved to take a 


new Writ, and begin again. 


( 44 5 Cope verſus Lewyn. Aſſumpſit. 


C. brought an Aſſumpſic againſt Lewyn, and declared upon a P2omile 
a i Jos, BL L206 made to the Jnteſtate, and then lapeth the Death of the Inteſtate, and 
— ed. that the Adminiſtration of his Goods was committed to him by the Biſhop, 


tion not produc 


Brownl. R. 9 Winch. Kc. All well, ſaving that he did not ſap, that he pzoduced his Letters ok Ad⸗ 


S, 5e b. c Co. 8.3. miniſtration in Court: Upon Iſſue non Aſſumpſit, it was found fo2 the 


Co. 94. b. 6 Co. 38. a. 
2 Cro. 409. accord. 


Plaintiff, and upon Motion of Hutton in Arreſt ok Judgment, the Court 


Po. 218. Tel. 201. klo. Wag of Opinion, that the Plaintiff could not have Judgment, fo? it is of 


67. 52.2, 57. a. . g : 3 
42.88. 4 ) Co-24. the Subſtance of the Action that he be a ſufficient Adminiſtratoz, and though 


b. 1 Bolt. 200- 25- c. he hath pleaded it ſo, pet he muſt ſhew it to the Court, that it may appear 
6 Cod. 299, 412+ 502. g leaded, as upon a Plea upon a Deed, the 


Dy. 135. Pio. 277. a. 276. 0 them that it is as he hath | 
9 Co. 41, 33. a. poſt Deed mult be ſhewed in Court: And the Defendant map denpthe Committing 


e. 75, 592. C. L. of the Adminiſtration, notwithſtanding that he Hath Letters. Yet Serjeant 
4x. &. 0h oh, 49: Harris Panne a P2eſident out of the Kings Bench, Trin. 12 Jac. where one 
761.49. 412, Polt 252. Barret bꝛought an Action upon the Caſe againſt one Winchcombe, Sheriff of 
16 17 Car. 2. cap-T. Oxfordſhire, and declared, that whereas upon an Action of Debr b2ought by 
poſt 264. Go 3 1% Him as Erecuto? to one Lancelot Barret againſt one Long the Defendant, the 
a. 9 H. 6. 11. ö. 20 H. Defendant had him in Cuſtody upon a capias utlegatum, and ſuffered him to 
Ap. 272. Vel. 33. Pio. elcape notwithſtanding the exception, Judgment was given koz the Plaintiff. 
292. 2.285. b. 8 K. 4. But that differs from the fo2mer, fo2 the Eſcape was a Mrong done to the 
3 brine: Adi. Execute; Himſelf, though it be true that the Damages to be recovered ſhall 
onsofE(cape not ſhew- be Aſſetg in his Hands; fo? ſo Gall thep be in all poſſeſſozy Treſpaſſes, and 
ing the Teltament. alſo the Producing of his Letters in his firſt Acton is ſomewhat. . 


e John Jon's Cafe 
Court of Wards. Out of the Court of Wards came this Caſe unto us. 
Lincoln. Pon a Mandamus after the Death of John Jon, it was found that die 


Repugnancy in Office | | obitus ſui He was ſeiſed in Dom. ſuo ut de fœdo of the Mano?, called 


makes it yoid. 


Sutton's Mano in Barrow. And that he being lo ſeiled poſtea ſcilicet 10 Mar- 


ti 42 Eliz. did therefoze infeoff one Winchcombe to the Dle of himielf ko: Lite, 


the Kemainder co Welcome in Fee, and then concludes quod præd. 
John Jon ſic de omnibus dict. præmiſſis modo & forma ſupradictis ſeilitus exiſtens de 
tali ſtatu ſuo de eiſdem obiit fic inde ſeiſitus 12 Martii 8 Jac. And mp Lozd chicf 
Baron and J ruled this Omice to be void fo2 the Kepugnanep of the finding 
of the Eſtate, whereof he died ſeiſed, and lo ozdered a new Orice to be found. 


( 46 ) Dawtries Caſe. Wards. 


„ 


Melius inquirend. not 
ſne wing the Warrant 
ot the tuſt Office, 


atter the Weath of William Dawtry Eſquire, at Chicheſter, whereupon a 
Melius Inquirend. went fo2th and recited, but thus, Cum per quandam inquiſitio- 
nem captam Chicheſter compertum exiſtit, &c. And doth not ſap that it was 
either by Commiſſion 02 Writ, oz befoze whom; Whereupon we held it void, 
and the Office that was taken upon the Melius Inquirend. Foz by the Melius 
it muſt appear, that the ſirſt Office was by Warrant, But if it had been 
virtute commiſſionis, 02 de mandato noſtro, which is underſtood by Writ, it 
would bave been good enough, although it had not been laid befoze whom, 
fo2 ſo the.P2eſidents are uſual, 3 


The other Fault was, that the aſſigning ok Waſte in che Declaration in 


A Nd another Caſe was this. An Office was found by Commiſſioners 


3 Cowper 


Copper verſ. 7 
Andrews. 9 


a A be 2 — nm * 


( 47 ) Cowper verſus Andrews. Prohibition. 


Kenden Cowper bzings a Prohibition againſt Roger Andrews, Vicar of Mich. 10 jac. Rot. 

| *"Cowtfield, that whereas Thomas Lord de la Ware was hererotoze (eiſed in saß, | 
Fee of 140 Aczes of Land in Cowfield, late Parcel of an Ancient Park Modus decimandi for a 
\ called Ewhurſt Park, latelp impaled and repleniſhed with Deer, and fo kei⸗ * * 1 
fed, he and all thoſe, whoſe Eſtate he had in the ſame 140 Acres, and all the 5 erery chud Deer 
Farmers and Occupicrs thereof have ufed Time out of Mind to pay the killed in he Pak, 
Vicar of Cowfield fo2 the Time being two Shillings a Year, and one Dhoul- l N 1 
der of every third Deer, that within the lame Park ſhould be killed, in full Ent. 609. Godb. 237. 
Satiskadion of al Tithes, rencwing upon the ſame 140 Acres, which the g. . Wien 


0 R 2 p . 3 k 6. 8 t. , 53. Moo | 
Vicars have alwaps accepted in Diſcharge of all Tithes: Aud then deduceth $63. Apr. 297. Dit. 


down the 140 Acres to himſelf, and then ſhews, that though he tendzed the 5 11 Mac 44 
two Shillings by the Year in fuch Years; and though in the fame there Mo. 909. Þ. 1295... 
were no Deer killed, pet the Defcuvaut refufcd to receive the fame two 
Shillings befozementioncd to be tendzed, and ſues him fa2 Tithes in Rind 
for thoſe Years. 3 N 

The Defendant bp Pꝛoteſiation denping the Pzeſcription fo? 3 faith, jure: 58. Quære, 
that the Park long befaze the Time of the Subſiraction of the Tithes afoze- What was the Judg- 
faid was diſparked, and the Deer in the ſame being utterly deſtroped and T2 is, ebis Tale ? 
killed by the Octupiers and Poſſeſſors of the laid Park, and all the ing reported by Moor 
Lands lping within the ſaid Park were converted into arable Land and 9s gie 588 
Paſture, and lo remain; and hecauſe the Plaintiff after the Diſparking of nib" ech Caſe : 
the Park would nat pan Tithes to2 the Cattle and Cozn, Ec. therefoze he . 
ſued him; whereupon the Plaintiff demurred in Law. * *" a 


continue notwith- 


ſtanding the diſpark- . 
ing: Winch and Warberton, That by the diſparking the M 


odus was detained, and Tithes ſhould be paid in Kind. Ces Caſe dit arguendo 
ſe ne tuit ad} mes in l' Mergent la & adj” Accord al Winch Mo. 909. 
The firſt great Point is: \ 
Ik a Park have been ſo Time out of Mind, and a certain Sum of Mo⸗ 
nep have likewiſe been paid Time out of Mind foz all Tithes of it, and 
then the Park be laid open, and all the Deer deſtroped by the Owner; 
and further by Judgment in a Quo Warranto, the Park kozejudged, and the 
Liberties of Park reſeiſed. The Qucſtion is, whether now rhe Fo2m of 
Tithing be periſhed, and the Tithe in Rind map be required, ag of other 
Land, becauſe now it is no Park neither de jure, no2 de facto. | 
The ſecond great Point. $8 . | 
Again, as this Caſe is, if the P2eſcription have been to pap Money, 
and ſome Part of every third Deer killed in that Gzound, then if the Park 
be totally diſparked, as bekoze, by the Owner, and by Judgment of the 
Law ; then whether the Pzeſcription be ccaſed, and the Tithes demandable 
in Kind from thencefozth. | | 


d' ea' adj q Þ mod Continues, Hutr. 58. Winch 45. Accor 


As to the firſt Point, J hold that the Fozm of tithing remains, though To the firft Point. 11 
the Libertp of Park, and ſo the legal Park be loft, foz it is the Land, where- 8 
of the Park conſiſts, that is to pield Tithe o2 anp thing in Lieu ok it, and Degg. 320. ; 
the Park, as it is but a Liberty, is a Thing Jncozpozeal, and an Jmagi- 
narp P1iviledge concerning that Land, and can pield no Pzofit to the Owner, 

and therefoze no Tenth of the P2ofit to the Parſon. CE On 

And therefoze in his Pzeſcription, he might have laid it in the Land, and 6 Co. 66. b. Plo. 129. 
might have omitted the Name of Park, fo) if the Park were enlarged 02 5 
ſtraitned, Pzeſcription holds koz the old Gzound. oh 

- And in this Point Lucteral's Caſe is to all Purpoſes moze ſtrong, than this suit for Eſtorers when 
Caſe; pet A grant, that if a Man have Common of Eſtovers to his Houſe, C %% n. + 
and ſuffer his Youfe to fall down, he can now claim no Eſtovers ; and if he 

Sue fo2 it, and the other plead that his Houſe is down, he ſhall not have 16 f. 7,9. 10 H. 7. 13. 
Judgment with a Ceaſing of Execution, till he have re-edified his Houſe, ag | 5 

in a Warrantia Chartæ, os a Wzit of Meſne, where the Defendant pleads that, 


is not ſued noz diſtrained, he ſhall have Judgr | ion fo2 Alſo note, that the 
5 A. 4 2 di ed, he ſhall have Judgment, but no Cxecution foz 4s ror that che | 


p : 3 c | | in thi f 
So in a Writof Dower againſt the Heir, if he plead that the Demandant of £fores, ul cor 
detains the Evidence, he ſhall have Judgment pzeſently, with a Ceſſet exe. / illi. 


earns cutio. 
„ | 
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cutio. But in the Caſe of Eſtovers the Plaintiff ſhall be barred, for at the 
| Time of the Action b2zought he hath no Kight of Eſtovers, but it is in Sulpente, 
4 Co. 87. b. and thereto:e it is not a Perpetual but a Cempozal Barr, and ik he re⸗edi⸗ 
ys fie-his Douſe in the ſame Place, he ſhall have his Eſtovers again. And lo 
Quere | 6 Co. A think, ik he had pulled down his Youſe and built it again, Tamen quere, 
7b. 5 8. 38. 2. ik he bzing an Aſſize oꝛ Quod permittat foz his Eſtovers, where his Youſe 
Py. 139. is down, and Judgment paſſed againſt him; ik he ſhall not be barred final- 
| Ip, rather than where IAſſue in Tail in a Fozmedon is barred by Warranty 
and Aſſets, and then Aliens rhe Aſſets againſt his Iſſues, pet the Barr 

ſtands, which Gould not, but fo2 the Judgment, FN. 


WT 7 a > ——_— 


As to the ſecond point. Upon the ſecond Point two ſeveral Bzanches are Conſiderable, beſides the 
. firſt Point befoze ſpoken ok. | 1 3 | 
1 Firlt, ik that Part ok the Manner ok Tithing bp the Veniſon be not ſo Ar- 
„ bitrarp, and at the Choice of the Owner ok the Park, that if there be no 
Deer killed, that the Parſon cannot complain, but muſt content himſelf with 
the two Shillings. „5 135 

2 Branch. Again, though the Yeniſon cannot be had in Kind out ok that Gzound, 
On, | pet whether the Parſon map not have Kecompence fo2 it bp Suit in the Ec- 
cleſiaſtical Court, accozding to a Valuation, as it was communibus annis, when 

the Park ſtood. | | 8 „ 


. As to the firſt Bꝛanch ok this Point, J ſhall proceed by Degrees. 
Tube firſt Branch of Firſt, ik all the Deer ſhould die of ſome Wileale, J am of Opinion, that 
2 e 3 the Owner were not bound to repleniſh it to ſuppozt his Fo2m of Tithing, 
e no moze than the Leſſee to repair his Houſe deſtroped with Tempeſt. 

Alſo the Ower map kill two Deer Pearlp, and pap no Shoulder; and J 
am of Opinion, that the Cuſtom were as good, as if it were to pap a Shoul- 
der of the Twentieth Deer Yearly, and then he might kill Ninetecn without 
paying any Tithe Veniſon. | | 
So then the Queſtion muſt be meerlp upon the wilkull Default of the 
Owners diſparking, whereupon it is to be marked, that the two Shillings 
a Year is Certain and Suffictent of it ſelf to have made a Modus decimandi 
without the Help of the Caſual Veniſon, ſo as it cannot fall into a Non deci- 

mando, fo2 Want of the Veniſon, 

d 321. But if it had been Caſual and failed, it had been Doubtful, not onlp 

| becauſe of the Failing, but becauſe ok the oziginal Weakneſs of ſuch a 
Compoſition of Modus decimandi; fo2, ſince the Tithe in Kind is an Inheri⸗ 
tance certain, it is againſt Nature that it ſhould be extinguiſhed by a Re- 
*compence, that is not as perdurable, though not ſo valuable, as it ſelf, like 
the verp Cale of an Exchange, and upon the Heaſonsg of Vernon's Caſe, Co. 8 
lib. 4 where it is reſolved, that a Jopnture made to a Woman, muſt be foz2 
her own Life, and not the Life of another. But ſuppoſe that there were | 
an Ancient Compoſition, that the Parſon ſhould have the third Part of the 
Pzofits of a Court of a Wanno? ko; the Tithes, and then the Tenancies 
ſhould Elcheat, lo as the Court were diſſolved, whether the Tithe ſhould re- 


} i 


And now, to the Caſe in Queſtion, the Compoſition in the Creation did 

carry in it Hecompence upon the Tithe, Part Certain, that is, two Shillings 

Poſt. 27). A Pear; and Part Uncertain, caſual aud viſibly depending upon the Will 

ok the Owner of the Land; as if the Parſon had ſaid in the Beginning (fo? 

now pou mult imagine the Fozm of the Agreement oz Compoſition by Con⸗ 

ſent of the Patron and O2dinary, as the P2eſcription lays it) J will take 
„ foz mp Tithes ok my Gzound two Shillings a Year, and ik pou kill ann 

Co. L. 166.2, Mo. 13. Deer in it pou ſhall give me of everp third Deer a Shoulder; foz Modus &  » 

p. 65. 1 Roll. 493» conventio faciunt legem, 19 H. 6. 36. I. S. granted to I. N. Common in his Land, 


404. 1 Co. 87. a. 2 


A dt Ad... wk £4... 


Sd 2 51 Cr. 599. Juandocunque averia ſua ierint, if he tmplop the Land to till, o2 let it lie freſh, 
9 8.6, 16. a, Hutt. 87. the Gꝛantee hath no Kiemedy, And lo is the Book of 17 E. 3. 26. Now, i: 
e ſuppoſe that ſuch a Common were granted ko: Compoſition of Tithe, zi Ex. 
3. Fitz Annuitp 28. A Gzants an Annuity to B. till he be pzomoted'ro a 
. Denefice, quod duxerit acceptand. Elegjon is given to him, and therefoze 
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Keeper of his Park, pet he map diſpark. So, ik he grant the Stewardſhip 
of his Courts, he map releaſe his Kents and Services. Jf J were bound 
in an Obligation to give pou a Shoulder of every third Deer, which J kill 
in my Park, pet J map diſpark it. So theſe are not within the Kule, 
that a Man ſhould not by his own Act defeat oz fruſtrate his own Gzant, 
but it is to uſe the Liberip, that J rcferved to mp felf upon my G2anc 
ſtanding with my Gzant, which was at the firſt made arbitrary, And 
therefoze is not like the Caſe of Davenport, Co lib. 8. 144. where the Wozds 


there are no moe than the Law ſpake, and therefoze were void. But it 


would have been otherwiſe, if the Caſe had been thus. It the Vicarage 
fall void whilſt the Parſonage Hall remain in his Hand un-altened ; and 
the like J ſap of 6 Edw. 3. 54. in the Cafe of Thurſton de Holland. 
A lecond Keaſon is, that the Compoſition is on both Sides executed, fired, 
and ſfated, ſo that though the Parſon cannot enjop his Modus decimandi, 
pet he cannot reſo2t to the Tithes in Kind, the rather as this Cale is, where 
a Part, that is to ſap two Shillings, is ſtill due and papable, ſo as it 18 
not fallen into a Non Decimando. | Es 
Wherein firſt to remove that, that bleareth the Epes, which is, that be- 
cauſe the Tithe is ſuppoſed to be given O2iginailp foz this Hiecompence of 
Monep and Yeniſon, and therefoze ik the Retompente be detained, the Tithe 
mul revive. And it is compared to Annuities granted Pro conſilio impen- 
dendo, that koz Default of Counſel the Annuity cealeth. And fo of ſome o⸗ 
ther Caſes, which have been put, whereof J will make Mention in Particu⸗ 
lar, and therefoze J muſt begin with the Conſideration of the Nature and 
Operation of a Gzant of one Thing fo2 another. 3 0 
Whereupon J lap this ground, that regularly this Word (Pro) oz in 
Conſideration doth not impozt a Condition, oz make the Grant dekealable, 
though the Ching taken in Lieu be either taken awap bp the Grver wzong- 
fullp, oz by any other Perſon upon a Jult Title, ſo as the Thing given be 
wholly Loſt. And therekoze if I. S. give W. Acre to I. N. koz B. Acre, and lo 
e Converſo, without the Wozd of Exchange, it will be not dekealable; nap 
moze, if thep uſe the pzoper Wozd of Exchange, and that be executed, a 


weongkul Entrp of either Party will do no Hurt, but a rightful Evigion 


will. But without the pzoper Wozd of Exchange, though perhaps it were 
meant in the Nature of an Exchange, it will not defeat. 

But it is true that the Wozd (Pro) in ſome Caſes hath the Fozce of a 
Condition, when the Thing granted is Exetutoꝛp, and the Conſideration of 
a Gzant is a Service oz ſome other like thing, koz which there is no fiemc- 
dy but the Stopping of the Thing granted, as in the Caſe of Annuity grant- 
ed fo? Counſel, oz fo2 doing the Office of a Steward of a Court; oz the Scr- 
vice of a Captain, oz Keeper of a Fo:t, Ughtred's Caſe Co. 7. lib. And in 
thoſe Caſcs the Condition is not P2ecedenr, and therekoze needs not to be 
averred perkozmed, when the Annuity is demanded : And thele Caſes are 
within the Kealon of an Exchange, where the Land given is eviced, fo2 
here the Fatler of Counſel oz Service is a kind of Eviction of that, that is 
to be done fo2 the Annuity, in as much as he hath no means either to exact 
the Counſel oz Kecompence fo? it, but to ſtop the Annuity. 


And it is to be noted, that this hath ſo far the Fo:ce of a Condition, that 


it being denied once, it doth avoid the Annuity, not fo2 that one Payment, 
but foz ever, which is to be noted fo? Uſe, after in the pꝛincipal Caſe, 5 H. 


7. 10. i covenant with J. S. to give him Ten Pounds to ſerve me a Year; 


in bis Action fo2 his Money he muſt count koz his Service done, and it 
ſeems, though he had covenanted e converſo, to ſerve me, fo2 though in that 
Caſe J might have an Action fo2 the Service, pet it is not as of an Eſtate 
veſted of Land of Inheritance, as the Caſe is here. 

In another Caſe it wozks bp Condition p2ecedent, as in all Perſonal 
Contracts, as J ſell pou mp Yo!ſe ko: Ten Pounds, pon ſhall not take my 
Yozſe except you pay me Ten * E. 4. F. and 14 H. 8. 22. except J do 


exp2eſty 


" he map refuſe fo: ever, 6 E. 6. Dyer 70. a. if a Man grant the Office of a 


Hutt. 26, $7, 1 Inſt. 

233, b. 20 H. 7. 106. 
Co. L. 132. b. p. 72. 
Dy. 71. b. Jones 152. 


1 Cro. 59, 60. 


Co. L. 191. 2. 


8. Co. 144. 


Realon 2. 


1 Inſt. 204. a. utrs. 


Parol (Pro) Calthrop's 
Caſe 16 ot Eliz. D. 

335. Ughtred's Caſe. 
Co. lib. 7. condition 
ſubſeq. 15 H. 7. 1. An- 
nuity granted to have 
a ſewer through my 
Lands, 9 and 15 E. 4. 
45 E. 3. 8, one grant- 
ed a Wardſhip for 


good Service to be 


done by the Grantee 


for certain Time, he 
faileth of Service and 


loſeth the Wardſhip. 
This Bcok is plainly 
ſo, and put in Iflue 
without doubting 
whether the Grant 
were {imple or condi- 
tional, yet note the 
Wardſhip is ror a 
thing executory, but 
the Service is a thing, 
tor which there is no 
Remedy. 1 Ro. 651. 
Co. L. 204. a. 3 Cr. 
467. Co. L. 204. 2. 
174. Pop. 198. Plo. 
134. b. 15 E. 4. 3, 4. 
Plo. 272. a. 455. b. 4 
Sand. 360. 1 Cro. 60. 
Co. L. 204. 2. Pop. 
198. Plo. 134, 456. 2 
Keb. 533. 1 Co. 42. a. 
7 Co. 10. b. Poſt. 106. 


Pop. 198. 9 E. 4. 20. 
Br. Covent. 22. Plo. 
272. 4. 26. b. 15 H. 
7. 10. 


Poſt. 106. 


7 Co. 10. b. Br. Con- 


dition 67. 20 H. 6. 34. 


b. 35. b. Poſt. $8. Dy- 
30. a. 76. à. 
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2828 3 Las. and have an Action of Debt koz pour Monep, and fo map the Taploz retain 


Mo. $77. Poſt. 89. 6 the Garment till he be paid fo2 the Making, by a Condition in Law. 
H. 6.33.b. Yelv.67- So ik J retain one to ſerve me a Year foz Ten Pounds, he cannot de⸗ 
anna mand the Ten Pounds, but he muſk aver he hath ſerved me out the Year. 
And 32 E. 1. ff. avowry 245. an Avowrp was made fo2 not repairing a Park- 
Plo. 134. b. Pop. 198. pale anew; the Tenant anſwered, that his Tenure was to repair fo2 the 
old Pale. And Catesby 15 E. 4. 4. puts it of a Gzant to make a new Pale 
fo2 the old, and holden in both Caſes, that ik the old Pale be withholden, 
he needs not to make a new, foz here is no fiemedp fo2 the old Pale; 
and perhaps neither in Caſe of Tenure noz of G2ant; in this Caſe the De- 
taining of the old Pale will diſcharge moze than fo2 that one Time, fo? 


in that Caſe the old is allowed towards, oz foz the new Pale per vices, not 


ſo in the Annuity granted pro conſilio, which is totallp foz Counſel, and 
Plo. 141.2. Apr. 297. therefoze will extinguiſh whollp. And the Caſe 9 E. 4. fol. 20. and 15 E. 4. 


fol. 4. is full in this Point; foz there was a Compoſition between the Abbot. 


of Sempringham and the Maſter of Burton-Lazer, whereupon the Maſter 
granted, that the Abbot ſhould have certain Tithes without Contradiction; 
| and the Abbot granted him Fo2tp Shillings a Year out of the Youſe foz 
It is true that an Ap- the ſame. And the Opinion was, that though the Maſter take awap the 
* rhe ne Tithes, pet the Abbot mul pap the Rents, koz both Parts are executed, 
de made Freſentable, and either Party hath Kemedp koz the Wrongful detaining ; but Needham 
toe ther ens 8 ſaps, that if the Hient had been granted pro decimis habendis abſque calumnia, 
proprlate, bar fo 8 not it Would have been otherwaps perhaps. Graye's Caſe, Co. lib. 5. fol. 78. is 
this F. N. br. f. 35. and full to this. Ik one had a Common in mp Gzound Time out of Mind, and 
Comm. Co I. 105. 3. hath paid me foz it Heng aud Eggs, pet this is not entire, that he need 
declare of both Parts, becauſe it is no Condition, and conſequently, though 
he refuſe to pap the Eggs, that he ſhould hold the Common. But if it were 
Conditional, as in the Caſe of Potwater, there Paping, oz to pay, becauſe in 
that Cale there is no Remedp, as in the fozmer by Diſtreſs, will be taken 
Conditionallp. 3 

Plo. 204. 2. Another Keaſon that the Tithe in Kind cannot be reſtozed is, becauſe the 
| Cithe in Kind is actuallp diſcharged and extint, ko; now that, which of Com- 
mon Night ſhould have been the Tithe, is made of the ſame Nature with 
all the reſt of the Fruits, Lap Fee, ſo as if the Owner ſhould, through Jgno- 
rance of his Caſe, ſet out a Tenth, pet if the Parſon ſhould cake ir, the 
Owner might bzing an Action of Treſpaſs, as fo: any other Part of the 
The Caſe of 18 Elz. Fruits : And ik the Parſon ſue fo: Tithes in Kind, the Owner ſhall have a 

Dyer 349- 2 Prohibition fo2 dzawing his Lap Fee ad aliud examen. 
Zelia f Wool On the other Side, that, that was given in Lieu ok Tithe, is become Part of 
and Lamb doth dif the Inheritance of. the Parſon, and Part of his Spiritual Fee, foz which 
charge he an ang he ſhall have emedp in the Eccleſiaſtical Court, So in the Caſe of the Bi- 
Hay. Apr. 247. 4 Co. ſhop of Wincheſter, Co. lib. 2. fol. 45. where the Land of the Biſhop being 
08. . Apr. 309- diſcharged of Cithes, was diſcharged in the Hands of Lap Farmers as 
meer Lap Fee, and the Biſhop could not demand Tithe of his Farmers, fo? 

there is no Tithe fo? all his Lap Fee. 


2 Co. 45-2. 3 Cro. 39. And lo alſo the Caſe of Pigot and Herne there, where it is pzeſcribed, that 


95, 76, 784. 2 Cr. 49- the Lozd of a anno? hath uſed to pap, Time out of Mind, a Penſion to 
2 Cr o. the Parſon ko; Tithes of his Mano? and Tenements, and had the Tithes of 
| it fo2 it, and he Sues fo? thoſe Tithes in the Spiritual Court, foz it was 
inſtead of the true and ſpiritual Tithes, though in Lap Land, otherwiſe 

here where it it diſcharged. 
And 8 E. 4. 18. F. N. B. 41 G. and 43 K. a Pyohibition upon Pꝛeſcription 
upon Diſcharge of the Tithes fo2 Lands given to the Parſon, and if the 
. Parſon alien the Tand with Conſent ok Patron and Ozdinarp, oz ſuffer a 
Recoverp, wherein Aid is pꝛaped of them, as Fitz. N. 48. b. is. J am of O- 


pinion, that as his Succeſſoz can have no Juris utrum, ſo he cannot reſozt to 
his Tithe. | 


And the Reg. fo. 38. upon Diſcharge of Tithe by Parſon, Patron, and Or⸗ 


dinarp, fo2 Land given unto the Parſon and his Succeſſo2s, runs thus, Et 
quia diſcuſſio hujuſmodi donationis & conceſſionis de laico feodo in curia noſtra & 
alibi tractari debet, vobis prohibemus, &c. ne placitum aliquod laicum feodum tan- 


gens, 
0 f 


expzeflp give pou Dap, and pet in this Caſe pou map let your Hozſe go, | 


= Cowper verſ” 
Andrews, 


gens, &c. Alſo the Wzit counts as well the Gzant of the Land as the Gant of 
Cithcs, Tap Fee. In all theſe Caſes, if the Thing given were alicncd, 
which cannot be withour the Parſon, Patron, and O2dinarp, Which have 
abſolute Power, oz were evicted, pet the Diſcharge muſt ſtand koz the Kea- 
ſons b:foze mentioned. And becauſe there is nothing in the Pzeſcription, 
that info:ceth a Condition, but rather only a Conſideration, which is the 
meer Difference, whereupon Grayes Caſe, Coke lib. 5. fol. 78. ſtands. Now 
there is nothing in this Caſe, that can infozce an Abſolute Diſſolution of the 
Compoſition. Foz as it is ſaid, there is nothing to let; but che Park, oz 
Gꝛound may anl[wer Tithe hereafter. And to lap that Tithe in Kind map 
be required in the mean Time is abſurd, both becauſe, as Þ obſerved, if it 
be a Condition, 1t muſt deſtroy the whole Eſtate; and alſo becauſe therc 
cannot be an Jnheritance in Modus decimandi, and at the ſame Time Tithe in 
Kind contra modum Decimandi. And if it be a ieaſon ſufficient in this Caſe 
co demand Tithes in Uind, becauſe the Modus is defrauded, by the ſame 
Keaſon everp willful Denial of a Modus will give the like Advantage; 
whereas though it be alwaps laid in the Þ2ohibition, that the Modus is 
tendzed, pet that is never traverſed, but only the Pzeſcription it felf de modo, 
becauſe that the Denial doth not alter the Night, but you map and muſt 
ſue fo? it, as in other Wrongs, | 175 

And though fo2 the Time that there are no Deer in the Park, there can 
be no Veniſon accozding to the Modus Decimandi, pet the Park map be re- 
ſtozed and repleniſhed at any Time, and therefoze there can be no crtinguiſh- 
ment of the Modus, and both Tithes cannot ſtand tagether, the Modus Deci- 


mandi of the Inheritante, as being Cxtint, and the Tithe in Kind as it 
were hac vice. | | 


* The laſt great Queſtion, Whether the Vicar in this Caſe can have any 
Nemedp koz the Lofs he ſuſtains, in that he hath not the Shoulders, no? 
cannot have them, becauſe there are none. Wherein the Doubt conſiſis in 
this, how he can have Necompence fo that, which is not? 1 

J anſwer, that whereſoever J ſuffer any Injury joined with a Loſs, the 
Law ſhall give me a Kemedy and Gecompence acco:ding to mp certain oz 
_ Uncertain Loſs, pea, and ſometimes where the Thing is not in Being, but ut- 

terlp extinguiſhed. It the Caſe here were, that he ſhould have Nearly two 
Deer our of the lame Park, the Diſparking would not hurt, fo2 he ſhould 
have the Value ever, and ſo likewiſe where he fcts not out his Tithes, no? 
Þays not the Modus, fo) nummus eft ½ O-, ag it is the Law and Meaſure of 
all Things, fo2 no Man ever doubted that the Non-papment of the Modus 
reſtozed the Tithe in Rind, though it be alledged of Fo2zm that he was 
ready. And therekoze, if a Man have Common of Eſtovers in my Woods, 
ſo many Loads bp the Rear certain, oz elle uncertain, as much as he ſhall 
ſpend in Fires, and in Hepairs of his Youſe ; if J ſtub up this Wood, ſo 
as there neither is no? will be anp Wood again, pet he ſhall have an Alſize 
from Year to Year of his Common of Eſtovers, whereof theſe conſequents fol- 
low ; Firſt, that the Jnheritance of the Common of Eſtovers doth remain, 
notwithſtanding that there are no Eſtovers, fo2 elſe he could not have an 
Allize, wherein he muſk declare of his Inheritance oz F2echold, at leaſt by 
G2ant, oz by P2eſcription, Next he ſhall 
which are not in Being, whereof he 
Damages, not acco2ding to that, that 
Value, that it pielded 


1s ſuppoſed to be diſſeiled, and alſo 
0 1 ne, but acco2ding 2 that 
l | communibus annis, though it were uncertain. o in 
Maries Caſe, Coke lib. 9. fol. 111. Ik any Man feed in a Common wrongful- 
Ip, every Commoner may have an Acton ok the Cale againſt him, and by 
the ſame fieaſon, if the Lo2d ok the Soil Plough it up, o2 make a Water of 
it, every Freeholder map have an Allize, and every Copyholder an Acion 
of the Cale, and pet at this Time there was no P2ofit of Common at all, 
and the Poſſibility of Heſto2ing of it leſs than in this Caſe, and therefoze 
| bo ON Keviving the verp Tithe, which muſt be fo2 the Inheritance, 

7 Touching the Uncertainty ; if a Man Gzant an Advowſon with War- 
rantp, and the Tenant in a Wit of fight of Advowlon Youch, he ſhall 
hav: (if he loſe) fiecompence in Galue in Land, oz other certain P2ofir, 
and pet the Advowſon it lelk is 1 of an untertain Value. So of a 


2 Liberty 


3 Cro. 40 


Co: L. 114. Godb. 
194. p. 278. 


* The laſt great queſt. 
Remedy in Law tor a 
thing not in eſſe, much 
more reaſonable to 
have Damage for it, 
than the Thing it ſeif, 
adjudged, as in the As- 
ſiſe of Eſtovers. There 
the Incertainty toge- 
ther with the Nullity 
of the thing payable 
muſt make the Difle- 
rence, which alſo is 
nothing. Fitz. Na. Br. 
58. I. As there is no 
Tenant in Tail with- 
out Poſſibility of Iſſue, 
as long as the Perſons 
live, be they never to 
old, fo as long as 
there is Soil, there 1s 
Poſſibility of Wood, 
much more here Poſ- 
ſibility of Deer. Ow. 
34. Noy. 148. Co. L. 
28. a. 2 Cro. 257. Ac- 
cord. mes Yelv. 188. 
Oc. Brown. 220. ul- 
tra. 2 And. 7. 


recover a Seiſin of thoſe Eſtovers, 


F An Advowſon de- 
ſcended may be put 
in Value for Land re- 
covered upon Warran- 
ty, 9 H. 6. 56. And 
for an Advowlon co- 
vered in a Writ ot 
right of Advowſon 
upon Voucher, one 
may have Land in Va. 
lue tor Recompence. 

3 E. 2. F. Rec. in Va- 
lue 9. 8 E. 2. F. Rec. 
in Value 11. & 
Bracton. 3 Co. 33. 3. 
Poſt. 297, 304. 9 Co, 
t 13. a, Cr. Jac. 195. 


Cowper verſ. : 
44 | Andrews. 8 
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Liberty bona & catalla felonum, &c. which map be valued bp an Eſtimate 
1 Communibus annis; if J let mp bona & catalla, o: Pzoats of Court rend2ing 
| Kent, it is no Plea in Debt koz mp Hient, that he had no P2ofits that 
1 Bear; but ik the Leſſoz Diſcharge oz Relcale all, otherwiſe it map be, bur 
1 here is no perpetual Diccharge. 1 
4 00 . b. 48,4 But the verp Caſe ſeems to be P. 18. Eliz. Dyer 349. pl. 16. where the Caſe 
1 is, that the Manoz ok Ellington, whereof an Abbot was ſeiſed at the Time 
| of the Diſſolution, lying within the Pariſh of Pykerke, and ſo uſed to pay 
onlp Tithe-wool and Lamb Time out of Mind, and now the Land being 
uſed to Meadow, .and Tillage, the Parſon demands the Tenth of Dap and 
Co2n; and, by the Opinions of the Juſtices and Clerks of the King's 
Bench, Pꝛohibitions be uſual in ſuch Caſes by fozce of the Wozd [ diſcharg- 
ed] in the Stat. 31 H.8. Foz Modus decimandi diſchargeth all other Manner 
ok Tithings, quod nota, fo2 the Uſe befoze, that, where there is a Modus de- 
1 Ro. 651. cimandi, the Tithe in Kind is utterly extinc and diſcharged : And note, 
5 that if a Man have a Manner of Tithing of Land ariſing upon the Gꝛound, 
and he turn his Gzound to another Uſe, it ſhall neither fall to a non Deti⸗ 
mation, no? to a Heſtitution ok the Tithe in Kind, but to an Allowance by 
Eſtimate of the ozdinarp Pzofit, that the Fozm of Tithing was wont to 
Q. Diſmes in ſont ex- pield. But Quzre, whether that Caſe ſhall not be holpen bp Fo2ce of the 
riod per Voity © Statute 31 H. 8. by which alſo Unitp of joſſeſſion is holden a Diſcharge of 
Poſt 298. accord, Papment of Tithe, though no Diſcharge of Kight. And although it map be 
true, that in that Caſe the Land lap alwap to Wool and Lamb, ſo as there 
could be no other, but it was indeed the Tithe in Kind, and fo not pꝛeſcrip⸗ 
tible ; pet when the Preſcription is beyond Memozp, it map well ſtand that 
it was ſo, when the Land was imploped to Cozn, fo? the contrary appears 
not. And again, if the Owners had not uſed to pap Time out of Mind 
the zuſt Tenth of the Wool and Lamb, but a leſs Pꝛopoztion, ſo as it were 
truly a Modus decimandi, of a ſpetial Commodity, if the Land be turned to 
other Ale, as of Gzain oz of Day, the Fozm of Tithing cannot change, ex⸗ 
cept pou will ſap, that he ſhall pap ſuch a P2opoztion of the Fruits it now 
pields, as it did of the other; ſo the Modus ſhould be in the Pzopo2tion, not 
in the kind of P2ofit; pet that will not ſerve, as the Caſe map be, as if 
there be ſuch a Pꝛopoztion of Lamb, o2 ſo much in Monep fo2 them at the 
2 Cr. 508,608 1 Cro. Pleaſure of the Tenant, And note, that the Statute 31 H. 8. was neceſſary 
£25168. ** in that Caſe, becauſe the Diſſolution elſe would have ceaſed the Pziviledge, 
whereas in this Caſe there is no Caule of ceſſer, becauſe it dependeth not 
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upon anp thing that ceaſeth. But it (eems, that, had not the Statute of 
'M 85 Diſſolution provided fo2 the Continuance of the Pziviledge of Abbeps, they 
| hhadall died, ſo then it ſeems that the verp Tithe had revived, Quære. 
| | | | | Now a Wozd of the Exception: 
| It hath been ſaid, that the Pzefcription of the Modus decimandi is not 
| well laid, becauſe the Park, concerning which the P2eſcription ſhould be, is 
'* 5 not laid to be bp Pꝛeſcription, but onlp laid to be Antiquus Parcus. 
| | | Whereunto J anſwer two ways: | 5 
| Dy. 70. b. Poſt. 118. - Firſt, that the P2eſcription is laid not in the Park, but in an 140 Acres 
| | | In Cowheld, late Parcel cujuſdam antiqui parci, and that the Tenant and 
| Farmers of the ſame 140 Acres have uſed to pap to the Dicar of Cowfield 
two Shillings Yearly, and one Shoulder of every third Deer killed with⸗ 
5 in the Park, in Satisfaction of all Tithe papable koz the 140 Acres. 
| Again, rhe Liberty of Park is not in Queſtton, but a Fozm of Tithing + 
concerning the Park, and therefoze no Cauſe to lap the Pzeſcription in te 
vel. 201, 2 Cro.6og, Park, acco2ding to the Rule in the Biſhop of Salsbucy's Caſe, Co. lib. 10. _ 
Te ne fol. 59. b. where one claims the Office of a Survepo2 by Gzant from the 
p2edeceſſo? Biſhop with a Fee, and Avers, that the ſame was Antiquum ' . * 
Officium, and it was held nought, becauſe he claimed the Office it ſelf bn 
| _, Pzefcription; fo here, if he were impleaded in a Quo Warranto fo2 the 
Co. L. 18.5 2 Cro. Park it ſelf, it ſhall be no Plea to ſap that it was Antiquus Parcus, but 
ſoo. c . there he muſt plead a Pzeſcription fo; the Park; but where another Thing 
is claimed as incident to the ſame, otherwiſe it is, as where a BeePer 0 
— claim : 
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Fir Marmadake e Harvey ver /. 0 Sir William Fleetwood : 
Wivel's Caſe. Duckin. verſ. Sir Roger Aſton. 45 


elaims P2ofit of a Park by Pꝛeſcription, he alledgeth not a Pzeſcription in 

che Park, but Antiquus Farcus general, 6 E. 6. Dyer 71. a | 
But, if the Diſparking be a Point material, it is utterly inſufficiently 

pleaded ; fo2 it is a Wozd vulgar, and even in vulgar Senſe uncertain; rok. 234, 

fo: common Speech takes a Hound diſparked, when only rhe Deer are ta- 

ken awap, though the Pale ſtand, and the Liberty of the Park be found, 

But it is a Wozd utterip unknown to the Law, and therefoze can bear no 

Iſſue without moze Certainty ; and the Particulars of Difparking are only 

' That the Deer were utterlp deſtroyed, and the Gzound turned to Arable 

| and Paſture, ſo the Pale may ſtand and the Libertp perfect, and fo map be 
 reſtozed in integro at a Time. Another groſs Fault is, that he laid the 

Diſparking ro be by the Occupiers and Poſſeſſo2s, and not by the Owners. 


2) Sir Marmaduke Wivel's Caſe. | Quare Imped. 


N Caſe of Quare Imped. bzought by Sir Marmaduke Wivel this was the Tenanc in Tail and 

Point. Cenant in Tail of an Advowſon, and his Son and Heir joined ds sen joined in = 
in a Gzant of the next Avoidance. Tenant in Tail died, and it was ad- an Winch Ent. 
judged, that the Gzant was utterlp void againſt the Son and Heir, that 577. 1 Co. 47.b. 
Joined in the G2ant, becanſe he had nothing in the Advowſon, neither in 378. b. Live, Sec 448 
Poſſeſſion no2 Night, noz in actual Poſſibility at the Time of the Gzant. | 
Yereupon a W:ir of Erro2 was bzought, but the Erroz was aſſigned onlp Error. 


in a Diſcontinuance, ko the Judgment was given upon a Wemurrer. 
(49) Harvey verſus Duckin, Paſc. 13 Jac. | Caſe. 


Hau an Attoznep brought an Action upon the Caſe againſt one Duckin, IanuendoC. 
and declared, that whereas one White had made him a Bill of Fo2tp 1 ö 
Pounds Debt, and had ſealed and delivered the ſame, the Defendant fpake e Apr. 268 260. 
theſe flandervus Wozds of him; that he had ſhewed him a Bill of Fo2tp Aion of the Caſe | 
Pounds (meaning that Bill) unſealed, and after chewed it him ſealed, and el r 3d forged a, 
that he had fo2ged the ſaid Seal to the ſaid Wziting. The Defendant by : 
inducement of other Wozds traverſed theſe Wozds; and it was found fo? 

the Plaintiff, and pet Judgment was given againſt him, fo? the Innuendo 

was of no Uſe, for ſince the Wozds were only a Writing, which is utrerlp 
uncertain, an Innuendo will not change the Matter of the Wozds, foz 1, Accord. 
that is to make the Wo2zds otherwiſe, than they were by an Innuendo. N | 


Our of the Court of Wards came this Caſe. 


(50) Sir William Fleetwood's, and Sir Roger Aſton's Caſe. 

go William Fleetwood, late fiecciver there, being indebted to the King The K. takes Lands 

ko: Arrearages ok his Reteipts, and being ſeiſed in Fee of the Matioz o, Dcbtor, and 

of Cranford Saint-John, and Cranford le Morte in Mid. did tonvep the ſame to the Land is hes. 

Sir Roger Aſton in Fee, and he conveped it to the King, his Heirs and ne 
Succeſſozs, and peſentlp took it again from the King to him and his Heirg, — b. Pie 3 
Reddendo annuatim pro Manerio de Cranford Saint- John 34 Shillings, & pro 261,3. 263. b. 11 Co. 
Cranford le Motte 20 s. pro omnibus aliis redditibus, ſervitiis, exactionibus & de- 8 2 1. 
mandis quibuſcunque. And after Sir William Fleetwood betame karther in⸗ 8 
debted upon his Account to the King. The Queſtion hereupon made bp 
Maſter Attoznep of the Wards was; whether rhe laid Manoꝛs were erten- 
dible, and liable co any of the Debt afozeſaid. Mp Lozd Coke and A were 
pk clear Opinion, that they were not chargeable; koz the Land it ſelf wag lo. 5. 2. 45 E. 3. 
, © + never chargeable fo? it ſelf, but in reſpec of rhe Perſon, who was Debtoz, 80. LES 
as inthe Caſe of a Statute. So ag when the Ring takes the Land, the 27. 1 

Debt is not thereby dilcharged, but map be retovered againſt the Debtoꝛ 

himſelf, but the Land it ſelf in the King's Hand is not chargeable. And 

then, when the King conveps the Land over, he cannot againſt his own Con- 


vepance 
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6 Sir Thomas Pickering's 8 Clanrickard ver /. 
4 Caſe. Liſle. 
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vepance charge his Land, although the Debt be of ſuch a Nature that it 
Co. L. 265.5-45E- gives no Night in the Land, and therefoze a Keleaſe made by the Ring 
Cr. 40, Fi. Pio 2. to the Tenant of the Land of all Kights and Titles doth not diſcharge 
b. 3 Co. 12. b. 13. . it. Pet againſt his own Convepance (the) Conuſee of a Statute in. ſuch a 
N. B. tel. . Ct. Cale cannot require Contribution, which is the Keaſon of the Books, that 
425. Dy. 193.3 C. 126. all other Lands in the Hands of other Feoffees- are bp that Occaſion dic- 
charged, though ſuch as be in the Hands of the Debtoz himſelk are ſtill 
W and we made no regard of the reddendo here, as of no Uſe in 
this Caſe, | 
But [mp Lozd Chief Baron] made a Doubt of this, in reſpect (as he 
ſaid) that he took the Uſe of the Exchequer to be otherwiſe, extept the King's 
Patentee had the ozdinary Clauſe of Covenant and Gant to be diſcharged 
of all Duties, Debts and Demands, | 
And therefoze we all agreed, that our Opinion in this Caſe ſhould be 
made up in the Decree foz the Diſcharge of this Land, without Pzejudice 
to the Uſe of the Exchequer fo2 the King's Debt there. 


(51) Sir Thomas Pickering's Caſe. 


I 


The King's Ward 1 Attoꝛnep of the Wards asked another Queſtion by woꝛd ok Mouth, 


which was: It the King Knights his Ward within Age, after the 


Knighted. Plo. 268. a. 


Ap 559. Roll. 3 Death of his Father, whether therebp he loſt the Wardſhip of the Land, ſo 


ecopaoks as thereby the Ward may pzeſentlp require Livery, though he be within Age. 


And we were of Opinion, that though the Value of the Marriage remain 
due, notwithſtanding ſuch Knighting, becauſe the ſaid Marriage wag 
veſted in the King befoze; as 1t was reſolved in Drewries Caſe ; pet the 
Keaſon of that Caſe will guide this : Foz by the making him a Knight the 
King allows him to be of full Age, and fo foz the Time paſt the P2ofits 
are well received; but from thencekozth the Wardſhip is to ceaſe, and ſo 
conſequently the P2ofits, and he to ſue his Liverp pꝛeſentlp. Poſt, go, 91. 


For Reverter. Co. B. ( F2 ) The Earl of Clanrickard, & uxor verſus 
. Cale Efſoin, TE Robert, Viſcount Liſle. 


1 Cr. 347, 511. Jones DE Earl of Clanrickard and his Wife bzought a Formedon in Kever- 
7. Eſſoin F. 104. An- ter againſt Robert Viſcount Liſle, ut ſupra, wherein he was eſſoined af- 
28,43, 9, $79: g ter the View, and then pleaded in Abatement of the Writ, ut ſupra, which 
9 Co. 15. b. Forthe Was adjudged good, ut ſupra, and then vouched two, whereof one was firſi 
jay of Appearance eſſoined, and then the other with an Idem dies alwaps to the Demandant, 
8:5. Winch; Tenant and Youchee. And now Quindena Paſc. which wag the laſt Dap 
of the Eſſoin, both the Douchees appeared, and at the lame Dap mp Lozd 
Liſle Tenant caſi an Eſſoin both fo2 himſelf and his Attoznep. And it was 
ercepted unto, that this Eſſoin lap not accozding unto the Book, * 7. 
13. which being ſpoken to at the Bar twice oz thzice was at laſt ſpoken to 
bp the Court, and agreed una voce (by mp ſelf] [Winch] [and Nichols] that 
the Eſſoin did lie. Fo? firſt, there is no Starute that takes awap the Eſſoin 
n p Cale, ſo then it is to be judged bp Neaſon, Books, and P?eſidents 
ok Court. 8 5 | 

Dow, foz Books, that of 22 H. 6. is direalp the pꝛintipal Caſe, and the 


8 Co. 173. a-6 Co. 74. b 


ein 15.54 B71 Effoin excepted unto there, as it is here, and it was allowed clearlp by the 


Court with this Keaſon. That the Tenant map ſap, that the Douchee is not 
the ſame Perſon, and map have divers other Pleas againſt the Vouchee; and 
J E. 3. Eſſoin 54. is the like, where the firſt Douchee was eſſoined after an 
Eſſoin of his Vouchee. And 13 E. ;z. Eſſoin 6. 

_ - Now the Pzeſidents are clear and common to the ſame Purpoſe, and a 

Noll ok that Book 22 H. 6. which is the verp Caſe, was found acco2ding 
to the Book between Crulle and Manſell, Mich. 22 H. 6. in the Eſſoin Noll. 
And fo Hill, 34. H. 6. between Belgrave and Harding, and divers others, > 
e the 


JJ ͤ 


moſt ſafe, becauſe it is Erroz to deny the Eſſoin, when it ought to be grant⸗ 


ES Cox verſ. 8 
Barnſly. 


2 1 


o 


ſearched. : Ye 
—— the Reaſon of the Caſe is this, that though the Tenant had an El⸗ 
ſoin befoze, that was in another fieſpea, that is to ſay, between him and 
the other Demandants : But now he was in another Ozder and Degree of 
Plea between him and the Youchee, who being not yet entred into the 
Warranty, might (as befoze) either himſelf Douch, oz the Tenant; but if 
he were once acuallp entred into the Warranty, then he could be no moe 
efſoined, noz the Tenant, who had now done with the Douchee, and was 
alſo out of Pleading againſt the Demandants, becauſe his Plea was pur 
into the Mouth of the Vouchee. 5 8 ; 
And therefoze the Book 29 E. 3. 48. Simkin Simons Caſe it was reſolved, n . ; Co. 
that the Youchee and Tenant map have either of them one Eſſoin befoze 
thep enter into the Warranty. But now though the Eſſoin be granted in 
reſpec of the Pleas, that may ariſe between the Douchee and Tenant, ag 
hath been ſaid; pet it is to be entred between the Tenant and Demandant, 
and not between the Tenant and Youchee, as the ſaid Book is 29 E. 3. 
48. And idem dies is ſtill to be given to the Parties not eſſoined. And 
though the Eſſoin here were caſt both for: his Tenant and Atroznep; per 
it was good enough being but a ſurpluſage fo2 the one. . 
So the Eſſoin was adjudged and adjourned here as due, and is allo the | P/ 2610 O. 55. 


ed, and not e contra. | 
(53) Richard Cox verſus William Barnſly, & alios. 


R Cox bꝛought an Action of Treſpaſs againſt William Barnſly and o⸗ Treſpaſs. | 
thers foz bꝛeaking his Cloſe at Bromſgrove, whercunto the Defendant Ci B. sern, Hill: 


Io Jac. Rot 2541. An- 


upon the new Aciggnment pleaded not guiltp, and the Jury found a ſpecial cient Demeſne bars 


Verdict thus: That Barnſly the Defendant was ſeiſed of the Land in Que- ** Erecution by K. 


no2 a Writ of Waſte, though it be of a Leaſe koz Years, 7 and 8H. 6. | 4 


2 


ſtion, and held the ſame of the Manoz of Bromſgrove, which is ancient De- n 58 


melne, and that Cox recovered againſt him Fozty Pounds in the Common de Dal. Sher. 127. 8 

Pleas, and took out an Elegit, by Fozce whereof the Sheriff delivered him = 

the Land in Queſtion, and he entred, upon whom Barnſly and the reſt entred, 

whereupon Cox bzought his Action of Treſpaſs, & ſi, 8c. a | 
So the whole Queſtion was, whether the Lands in ancient Demeſne map | 

be delivered in Execution by the Sheriff by Fozce of an Elegic out of the ö 

King's Court. And it was adjudged by the Court (Warberton being ab⸗ 5 Co. 105. a. Accord. 1 

ſenr through, Sicknets this Term] that the Execution was well done, Yet . Ce. . b. 

as agreed, | HO 1 

Firſt, that no Frcehold holden in ancient Demeſne could be recovered in 9 

the Court of the King. | 85 | . ö 
Secondly, that though the Freehold were not to be recovered by the Action, cr. Cr. 5. 

pet if the Poſſeſſion was to be recovered bp the Action bzought in the King's 

Court, ancient Demeſne is a good Plea ; and that is Alden's Caſe Co. lib. 

J. 105. a. though the Ejectione firmz be bzought bp the Leſſee againſt the 195: 2. 4 

Leſſoz, and 46 E. 3. fol. 1. A Writ of Ward lieth not in the King's Court, 4 


_ Thirdly, ſome Actions lie not at the Common Law, though thep touch 
not the Poſſeſſion, foz the Pꝛeſumption that they would b2ing the Title of : 
the Frechold in Queſtion, becauſe thep commonlp do ſo; as a Keplevin 4 
and an Aaion of Account of Profits of Lands, 40 E. 3. 40. 46 E. 3. 1. 21 E, 


4. Fitz. Ancient Demeſne 6. but in Treſpaſs vi & Armis, 02 upon the Stat. | q 


FR. 2. though the Freehold come in Debate, pet ancient Demeſne is no 5 Co. 105. . ; 

Sd, 8 a 15 7. 8 ohe yo 5 I one Book laps, that the 
ng. And the other Book ſaith, Court of 

BDemeſne hath no Juriſdiction. D e 5 

Another Point conſiderable is this. 9 

That if a new Action be given by Statute, which lieth in the Ring's Court, 1 


and will uot lie in ancient Bemeſne, pet if that Acion meddle direcly wit 4 
the Poſſeſſion, pou ſhall rather loſe pour Action than have it in the King's | 


Court, to the Prejudice of the Pꝛiviledge of ancient Demeſne, And that is | 
the 4 
if 


* n _ 
— ” v NS 


Cox ver ſ. 
Birnfly. 


„ „ —— - th 


4 Co. 65. 2 Saund. 


254. Plo. 59. a. Apr. 
271. N. B. 14. e. 


Dy. 85. 2. 


is given in Books, that the Tenaut in ancient Demelne ſhould not be 
ſubje& to Statute Laws, Becauſe thep do not contribute to Fees of Knights 
of Parliamint, and ſo may lcem to have no Yoice there. J hold that Con⸗ 
ceit vain, fo2 that is but an Eaſe granted them in Favour of their Labourg 
of the Earth, as many others have Freedom from ſerving in Juries, Pon⸗ 
rage, Murage, and many ſuch, and F. N. B. 128. The Villatng of Lozds of 
Parliament are frce from Contribution to the Fees of Unights, as well as 
thep, and we ſee that they are ſubjea to all other Statutes not concerning 
their Freehold, as well as others. F320 £ | 
Again, Actions ac Common Law, upon which no Bemedp could be had 
in ancient Demeſne, do lie in the King's. Court, though thep ſtir the Poſſe(- 
fon; as Quare Imped. 7 H. 6. 35. becauſe they cannot Wꝛzite to the Biſhop, 


whereok the Hieaſon is, becauſe the Common Law- being as Ancient ag 


their Pztviſedge is map not indure, that by Pzetence of Pztviledges there 
be a Failer of oziginal Right, as that Cafe is. But of new Rights oz 


Nemedies b2ought in by Statutes (which are not p2eſumed to intend their 


5 Co. 105. b. 


J. tos. 


Plo. 124. b. Conuſans 
Br. 21. Polt. 243. 
 Dav. 75. Poſt. 341. 


10 Co. 76. a. b. 9 Co. 
68. a. 6 Co. 54 2. 
Plo. 394. b. 396 a. 2 
Saund. 101, 193. | 
Cr. 395. 2 Cr. 3. 


P2ejudfct) it is other wiſe. 


Now te the Cafe in Queſtion. Though it be true, that the Poſſeſſion ot 


Land in ancient Demeſne be gained bp the Sheriffs Ac kollowing upon 
award of the King's Courts, pet the Land it felf was never put in Plea 
directly in the King?s Court, and therefo2e differs from all other Caſes be- 
foze mentioned; and thereſoze touching that there is 2 E. 2. Fitz. Execution 
118. erpzcſs, that the Cognizee of a Statute having taken Land in an⸗ 
cient Demcſne in Execution had an Afſize of it in the King's Court, and 
Had Judgment. And ** 7. 10. it is admitted that ſuch an Execution is 
Good, fo2 otherwiſe the Dilputation were vain to p2eſerve it againſt the 
Netoverp had by Covin againſt the Freeholder. And Alden's Cafe is of O⸗ 
pinion foz it; and 7 H. 4. fol. 14. it is ruled, that upon an Action of Debt 
b2oiight againſt the Heir in the King's Court fo2 the Debt ok his Anceſto?, 
Zands in ancient Demeſne deſcended ſhall be liable to the Execution. A⸗ 
gainſt which Books there is only 8 E. 2. Fitz, Execution 136. expzeſip, and 
15 E. 3. Fitz. Execution 62. whith is fleight ; foz 22. Aſſize 45, 15 no other 
but that an Amze lies hot fo2 him, that hath ſuch an Execution in the 
King's Court, Whereupon the Nepoꝛter infers his ſingle Opinion, that 
therekdze Execution cannot be of ſuch Lands, which is no Conſequent, fo? a 
Man may take a Leaſe of ſuch Lands, though he cannot have an Ejectione 
firme of them. And the Chief Juſtice ſaid, he was of Opinion, that though 
an Alizee in this Caſe could nor lie in the King's Court fo2 him, that hath 
ſuch an Execution, pet he map have an Allize in the Court of the Mano? by 
Weit of Right, Cloſe and Pꝛoteſtation to ſue it in the Nature of an All ze, 
though the Amze in this Caſe be given by the Statute, like to the Caſe 14 
H. 4. 20. where Hankford is of Opinion, that if a Man have Cognizance of 


Pleas, it ſhall not ſerve him fo2 a new Aaton created afterwards bp a 


Statute :,Buit if an old Action be aſterwards given by Statute, in a new 


Caſe it will ſerve, and ſo here. And the Chief Juſtice further laid koz a- 


nother Keaſon he held this Caſe clear, that ſince the Judgment was Good, 
that Cox ſhould recover the Debt, and that the Elegit did Warrant the ex- 
tending and delivering Half his Land, and the ancient Demeſne is his 
Land, as well as other, ſo as he had Warrant to deliver it; and is not 
to diſpute what is liable, and what not; neither is the Sheriff, noz he, that 
receives it of him, ſubject to an Action of Treſpaſs, as if it were a Nullity 


in the Aa, but perhaps if it were relievable, the Wap to relieve it were 


by Audita Querela, becauſe there was no Time to plead it befoze. 


William 


5 2} 
Wm 
* 
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and that map be either erp2eſſed oz implped. Erpzeſſed, as ik an Award 


. $ 7 "ro. 8 mn 1 . 
Keble verſ. : Nichols ver/. Tn 


Osbaſton. & Grunnion, | 49 
| ) William Keble, Executor of Robert Keble, Debt. 
s againſt Osbaſton. Co. B. | 


| Illiam Keble, Executor of Robert Keble, b;zought an Action of Debt 1onan 
upon a Bill obligatozp of Thirteen Pounds Thirteen Shillings 1 
four Pence, againſt Francis Osbaſton Exctutoz of the Teſtament of another che giga“ ne. 5 Co. 
William Keble, the Defendant pleaded that the ſaid William Keble, the ſup- 3. b. Cr. Car. v9, 
poſed Teſtatoz, died Inteſtate, and that befoze this Writ purchaſed, the 
Adminiſtration of his Goods was committed to one Edward Keble, who ad- 
miniſtred and >Rifl doth. The Plaintiff rcplicth, that William Keble died 
Juteſtate, and that after his Death, and befoze the Adminiſtration akoze⸗ 
faid granted, divers Goods of his (and names them particularly) to the 
Value of this Debt, came tothe Hands of this Dekendant, which Goods 
the Defendant, as Erecuts? to the ſaid Keble, Adminiſtravit ſeu aliter ad uſum 
ſuum proprium diſpoſuit & convertit, & hoc, &. UWrhereupon Iſſue was taken 1 Cr. 7. 
and found it againſt the Defendant in the diljunckive as afozcfatd, and it 
wag adjudged fo: the Plaintiff; koz the Point in Iſſue is direalp found, 
and ſo it is within the Statute of Jeokailes, and the *JiJue alſo is not 1m- 


pꝛoper, foz though the Verdic be true, if either he did Adminiſter, oz other- 


wiſe convert it to his Uſe, pet both muſt be as Exrecuto2, ko; fo is the Plead- 

ing and the Yerdic, and then it is but the ſame Thing ſpoken two Waps, 

one accozding to the pzope2 Stile of Law, the other accozding ts common 

Speech; and therekoze if Iſſue had been taken only» that he had converted oe. Executor 165. 74 
the Goods to his own Uſe, perhaps it would have been good enough, eſpe- Executors by wrong 
cially if it were added as Executoz, as here it is. And ſince there was an and then Adminitire. 
Execution in wrong befoze the Adminiſtration granted, the Plaintiff had ng rag IG 
Cauſe of Action veſted in him, which ſhall not be taken awap bp the Admi- 555, 555. | Cco. 88. 
niſtration granted after, though it be befoze the Action b2ought, the rather“ | 
becauſe thoſe Goods taken awap by w:ong befoze the Adminiſtration ſhall 


not be Aſſets in the Hands of the Adminiſtratoz till they be recovered, o: 


Damages fo? them. 


6 Nichols verſus Grunnion. Debt. 


1 Homas Nichols bzought an Action of Debt upon an Obligation of Hin. 12 ſac. Rot. 


; Fozty Pounds againſt Joane Grunnion, the Condition was, to per- 3227; ' br"). 53. Br. 
* fozm an Award to be made and delivered in Wriring. The Defendant 1.5. yo 218. Rolle 
$ pleaded that they made no Award. The Plaintiff ſhewed the Award Abr. 254 Ap. 11.8 

made, De & ſuper præmiſſis in conditione, &c. in Wꝛiting, which was, that Co. 151, b. xiv. 55. . 
** the Defendant Joane ſhould depart from the Youſe, wherein ſhe dwelt, Dy. 216 e 


< and other Things, which appeared not to concern the Plaintiff, and ſhould 


e pay the Plaintiff three Pounds Ten Shillings, and aſſigned the Bzeach 
„in that. The Defendant rejoined that the Wardſmen made no ſuch A- 
ward, whereupon Jſſue was taken and found fo2 the Plaintiff, and pet it 


was adjudged againſt him, becauſe it was an Arbitrament but only on one 


Side, and ſo Void, and none in Law, accozding to the Book 7 H. 6. 40. 1 Cr. 554 Aibitia- 

Saund. 326, 327. 2 Saund. 190, | n . 1 F TH 11 8 only, Ro yy 
Fo2, though as Baſpoole's Caſe ſaps, an Award map be made by Parts, 0. 98. b. 2 $und. 

the Submiſſion being by Wozd, and though it be upon Bond in the com 

mon Fo2m fo? all Cauſes, ſo as the ſame Award, Cc. it ſhall not be ertend- 

ed further than the Cauſes made known to the Wardſman, pet it muſt in 

that Caſe end all Controverſies appearing to the Court, oz elfe it ſatigfies 

aot the Condition of the Obligation ; whereof it follows, that becauſe every 

Controverſce is between two Parties at the leaſt, it appears to the Court 

the Controverſie cannot be ended, except it be ended in reſpec of them both, 


be, that an Obligoz in a ſingle Obligation ſhall pap the Debt; this is no 1 9.1; % bu. 


Award, except it be pꝛovided that he be diſcharged becauſe Papment is no 93 5 P - 25 
Diſcharge in that Caſe ; but if the my be, that he ſhall *. Ten Pounds 2 Cr0- 354, 355. C. 


90. 1 Ro. 264, Litth 
faz R. 2. 3. 265. 


; — 
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30 Inche verſ. 
; Roll. 


** ITY | $0 


fo! Treſpaſs, it is good, fo2 a Satisfaction implies a Diſcharge. And 
that is the Hieaſon of the Judgment in Baſpool's Caſe. Now here in the 
zincipal Cale there is nothing awarded koz the Defendant, and the thꝛee 
Pounds Ten Shillings appointed to be paid is not (aid foz what; ſo it 
can imply nothing, neither can ir be holpen bp any Averment; fo2 the Ar- 
bitrament is conditioned to be in Wziting, and pet indeed there was no 
Averment that the thzee Pounds Ten Shillings was awarded foz anp Catiſe 
certain : Bur ik another Action were bzought koz the Treſpaſs, no doubt 
this Award may be pleaded with an Averment. 
1 Roll. 254, There was no Judgment in this Caſe, foz though J was clear, and am 
clear of that Opinion, and the reſt concurred, pet there was ſome varping 
m3 and ſo it hung, and J think was compounded, foz J heard no more 
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(56) Inche verſus Roll. 


. Ut ok the Court of Wards came this Cauſe between the Attoꝛnep cu- 
Jenk. Cent 296. riæ Wardorum at the Relation of William Inche, Committee of William 
French the King's Ward Plaintiff, and Andrew Roll Defendant. 
' Upon a Diem clauſit extremum, after the Death of John French, Father of 
the Ward, it was found that he held one Meſſuage and Twentp Acres of 
Land in Kettiſham in Cornwall of the ſame Defendant in nights Service, 
and that the ſaid John French did likewiſe hold one Meſſuage and eight 
Acres of Land in Wharpſtone in Cornwall of the late Queen Elizabeth, as of 
her Mano?! of Entergen in Corwall by Fealtp, and thee Shilling Rent per 
Annum, & per que alia ſervitia Juratores ignorant. | 
Melius Inquirend. aa Afterward a Melius Inquirend. was awarded upon Suppoſal, that the Land 
= ENG 1 was holden of the King by Knights Service; upon which Melius Inquirend. 
bet Office. Poſt. 73, it was found that he held the ſaid Meſſuage and eight Acres of Land in 
Wharpſtone of the Queen, bp Knights Service. The Queſtion is, whether 
the Lands are holden of the King by Knights Service in Capite oz not. Jt 
was ſaid koz the King, that an Oz2tginal Office found, as this Orfie is, 
upon the Melius Inquirend. would have made a Tenure in Chief. And it was 
alſo ſaid, that Trin. 12 Eliz. Dyer 292. it was reſolved; that where an Of- 
fice was found that Lands were held de Domina Regina, ſed per quæ ſervitia 
Juratores ignorant, and thereupon a Melius Inquirend. was awarded, whereby 
Co. L. 77. b. the Tenure was found to be of a Subject, Chat now the firſt Offce was 
Void, and the Melius Inquirend. was in the Nature of the firſt Wzit of Diem 
clauſit extremum. x! To 
But it was now reſolved bp [Hobart] and f Tanfield] Coke being abſent, 
that in this Caſe, the Tenure bp Knights Service of the Queen, found by 
the Melius Inquirend. ſhall be taken to be found of the Mano? of Entergen, 
whereof the Kieaſon is, that the Melius Inquirend. is in his own Nature, at 
the Common Law to be a Supplement to a Defec oz Uncertainty ok a fo2- 
mer Office ; and lo here the Tenure being firſt found certainlp of the Queen 
as of a Manoz, and bp fome Service certain, and the Uncertainty only fo2 
Come other Part, when the Melius Inquirend. comes it Perfets that, and ſo 
both make but one Office, and muſt be joined together. Now foz the Caſe 
ok the 12th of the Queen, it was nothing to the Purpoſe, fo2 that is a 
Melius Inquirend. not at Common Law, but grounded upon the Statute of 
2 E. 6. and Taking his Nature and Fozce from thence. Cherefoze the eſolu- 
tion is erpzeſip, that the Melius Inquirend. there, is as the firſt Office, and 
abſolure it ſelf by Senſe of that Statute, which is but in two Caſes men- 
tioned in the Statute. 
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Holmes werſ.? Merifield. 2 Freak & uxor verſ. 4 51 
Twiſt. Jö BMnarord.. . 
111718 ) Holmes verſus Twiſt. 3 1 Ro. 463, 468. 
| ( 57 ) | ; Ho 77115 if I 119 Jenk. W- N 311. 


2 Cro. 432, 433. Ro. 
1 R. 265. Apr. 68. Tel. 


Homas Holmes bꝛought an Aſſumpſfit againſt John Twiſt, and detlared that 


he was poſfcled ok a Heap of Wood containing ten Tuns, and that 75 4 . 94-3. Flo.6. 


Twiſt in Conſideration that Holmes would fell and deliver him one Tun ok 16. 1 * 
the ſaid Weod, he would pap him ko: it within fir Months, after the . = 


Kate that he ſhould ſell che reſt, and ſhewed that he ſold and delivered unto 1. 
Twit the Tun of Wood, and after ſold unto one Collins the Keſidue after the V. to. 68. 


Rate of 2z Pounds a Tun, and the Defendant paid him not the 23 Pounds 138 


accozding to the Pꝛomile, and thereupon Judgement was given fo2 the is to be to a Stranger. 


Plaintiff in the Kings Bench, and now upon Writ of Erro: in the Gxchequer E Main | 


Chamber, the Judgement was reverſed, becauſe the Plaintiff had not alledg- zu Cafe. 35. b. 


ed that he had given Notice to the Defendant of the Sale and Pzice of the . 279 © . 


Kelk, being a Thing of his pzivate Knowledge, and not like the Cale of Bond © NI 


to perfozm the Award. And ſome Judges of the Kings Bench allowed WE Noche mal be W's = 
FT 20% 7 11409401 507 %u „ © 47 188, 8Cs.he. b. Ro... 


the Judgment. | 
; 5 , 2 4 e | „0 at on {ood op roy 133, Sits 
"LIT #1 + dg ̃/ /, ̃ ũ ¶ .. 


Dward See ſold the Manoz of Buckland: in Kent, being holden in chief to curis Wardown. 
„Thomas Merifield and Dorothy his Wife, and to the Yeirs of the ſaid „i = advanced 
Thomas to the ſame Uſe, then Thomas and Dorothy levied a Fine of the ſaid 5 co. 126. b. 
Mano; to A. EB. to the Ale of them during their Lives, the Kemainder to 

the Uſe of Thomas in Tail, the Kemainder to the Uſe of a Stranger in Tail, 

Thomas died: Jt was reſolved bp [Hobart] and [Tanfield] that Dorothy 

wag not to ſue Liverp of anp Part of the Land, foz it was no Advancement 

to her from her Husband of his Lands within the Statute. | 


(59) Freak & Mabel Uxor againſt Edward Bindford, |» a 


| . | 2 | . 5 Iow Hill. 11 Jac. 
J Freak and Mabel his Wife bꝛought a Fozmedon in Kemainder againſt K B. dns from 
Edward Bindford of 3 Meſſuages &c. in Alfrington, Which Roger Linſey the Regitter, bur equi- 

did give to Elizabeth Coxton, and the Yeirs of her Bodp, the Kemainder to %. 
John Piſing and his Heirs. Et quæ poſt mortem prædictorum Eliz. & Johan. Pi- 
ſing præfat. Johanni Freak & Mabell fil. & hæred. Robert Piſing gen. fratris & hæ- 
red. Hugonis Piſing gen. fil. & hæredis præd. Johan. Piſing remanere debet per for- 5 Co. 88. 
mam donationis pred. eo quod præd. Eliz. obiit fine hæred. de Corpore ſuo exeunte, 
c. The Tenant pleaded in Abatement of the Writ; that the Wemandant , .. Co L. 152 
- Gould by the Fo2m of the Kegiſter have ſuppoſed that the Meſſuages &c. poſt * t 
mortem pred. Eliz. & Johan. Piſing præfat. Johanni Freak & Mabell. ut Conſanguin. 
& hæred. predict. Joh. Piſing remanere debet per formam donationis præd. which 
Concluſion he hath not made. And it was ſaid, that the Writs. ok Fo2- 
medon in iemainder to the Regiſter fo. 263, 244, and 246. were all fo con⸗ 
cluded: And of that Dpinion was Juſtice [Warberton,] but [mp ſelf] and 
[Winch] and [Nichols] held the Writ good enough, in as much ag it appears 
to the Court, bp the Pedigree as it is ſet down, that ſhe is and needs muſt 
be Colen, and Heir unto John Piſing, ſo ag it is but palma pro pugno, the 

ſame Thing moze largely ſpoken, and the Fozm of the Kegiſter map bear 
* an Alteration, and therefoze 5 E. 3. 35. and 7 E. 3. 47, 48. cited in the Ke- - 
giſter. 150 3 8 

Fo2medon in iemainder upon an Eſtate Tail limited to P. and K. the Ke⸗ 
mainder to F. in Fee, & quz poſt mortem P. and K. to T. Son and Heir ok F. 
ought to remain; And the Wit was adjudged good without laping expꝛelp 
the Death of E. though it were urged, that the Fozm of the Kegiſter was 
ſo, becauſe the Laying of T. to be Yeir of F. doth impozt as much: | 

And 11 H. 6. 20. in Fozmedon in Deſcender the Demandant made himſelf ; co. z: b. 
Deir unto every one, that had been inheritable to the Antail, though by the 


292 — Kegilter, 


. p —— . — —ů — r 


„ „% row ne ww as 


< * 
—— — —— = 


— 
— — 


- © — 22% „«4 „ 
* — - — — * * 
- — * 


= \ 


a SP ” — — 


—— 


— dl. 0 


5 5 1 : Foſter . 78 1 : . 
3 Y Iacklon. ; 


Wk, ”» * . . 4 ww, WA, 4 
» * ay 


ficgiſter ke ſhould make himſelf Heir onlp unto them, that were leiled by 

. Fo2ce of the Intail, but pet the Writ. was helden good, ko: now we ntujt 
needs be Heir tis all, that was leiled, but he muſt not fail to make himſelf 
os, Heir to all, that were ſeiſed, And H 6. 12. an Action of Waſte: was brought, 
and the Writ was vaſtum in domibuf & hominibus and allowed good though 
tit wanted the Wozd exilium, which is the Wozd of the Kegiſter, and proper. 
| 5 Yes « & i er et tht root ase n 
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„ 1 1901 4 e eee 93-95-45 4 le DN HIS: . Trl 00 377; I 

60) Richard Foſter Doctor of Phyſick Plainti f 

e 363 3547.35 Anne Jackſon Widow Defendant. Müh TH+ x; 

e . . S101 ONT Foy Oar ot Toh Hi 

Roll. 1. . f 5 e OR : uh 1 3 4: de n ine ien I. 

: Howl. , D Lcbard Foſter bzought a Sci. fac! againſt Anne Jackſon Widoty, and Miles 

Trio. 16, lac. Ret. 38. JA Jackſoh, Exetutoſs of the laſt mhaly and CTeitament of Thomas Jackſon 

| 2&5 containing, That whereas the Plaintiff in Mich. Term. 6 Jag. had. recovered 

” This war adjudged againſi the faiy Thomas in the Common Pleas; as well a certain Debt. of 
| againft Fer the 2300 Pounds, as 16 Pounds ko: Bamages, why he ſhould not have Execu- 

| upon 6 ne Adler tion againſt them of the ſame Judgement : The Defendants plead that the 


| Abreetierr at te, Plaintiff ought not to have Execution againſt them of the Goods and Chat⸗ 
by | Betict, by Mobatt, Nr 113 of 1 3 8 ſap that the ſaid Plaintiff, after Judgement in 
bl Winch to the contrary. the Life ok the Teſtato?, leilicet the 13.Dap of Feb. in the ſaid ſixth Year did 
0 © pzofecure quoddam bre. ipſius domini Regis Capias ad ſatisfsciendum againſt the 
© | (did Thomas pon t e td Judgmenr, to che then Sheriffs ot London diren- 

f _ ed retomable'xv. Paſch. p Fozee of which Writ the lame Sheriffs, befoze the 
| A large Caſe judged Neturn theteok, that is to ſap, the rr die Martii fook the fald Thomas, and 
oo : 1 2 had him in Pꝛiſon, and kept him fo the Vebt, and Damages afozeſaid. 
105 | his Heirs, — And the ſaid Thomas ſo being in Execution akter and before the Hieturn of 

: Ge are.no ber the laid Writ, died in Execution, and that the Sheriff returned the Wzit fo, 


And of Execution ge- AND demanded Judgeinent, and the Plaintiff ſaith that the the ſame She- 
nerally at large. riffs of London did not take the (aid Thomas Jackſon, and him in Pziſon, 
| * and under Cuſtodp in Execution fo2 the Debt and Damages akozeſaid had 

C | and detained bp Vertue of the ſaid Wzit of Capias ad, ſatisfac. prout, &c. 

"By whereupon Iſſue was taken and the Jury find that the Sheriffs virtute bre- 

1 vis de Cap. ad ſatisfac. infra ſpecificat: non ceperunt, &c. ſed dicunt quod ceperunt, 
| &c. virtute cujusdam brevis Capias ad fatisfaciend. in recordo F zdito minime ſpe- 

1 cificat, in quadam exemplificatione inde conſect. & jurator' often cujus tenor, &c. 

W ſpecificat. And ſo ſet down the Writ of Alias Capias at large of the ſame Teſte, 

1 the kame Return and all Things only it had nat any Averment, that the 

ki Execution and thcir Perſons and. Judgement. and all Things are the lame, and conclude f ſuper 

| Natures at large. tota materia, the Court ſhall think that that ye Sheriff took him by Fo2ce of 

1 the Capias within mentioned, then they fifld the Dekendants; ik other wilt, 

Wy | Firſt Point. The Cafe depends upon 6õIjJ111 . NN TOLEIg 

dei Art; whether the Verdi be found ſo2 the Plaintiff o: the Defendant. 

q! The HE nd, whether the Death of Thomas Jackſon in Execution be an ab⸗ 

| | ſolute tha e of the Bebr, againſt him, his Heirs, Exetutozs and Ad- 

i'F ntiniſtrate2s, d aß dus new Action v2 Execution can be had againſt them, 


9 ah a there atifeth three Queſtiluns. 
He 0e dimer Bart of rhe Bedi ve perrtipioy which finds 
eriff tobk not Jackſon by Dertue of rhe Writ of Capias menti⸗ 
oned in the Plea, oz whether the reſt that follows, that he took him by 


Vertur 8 Capias not mentioned in the Aetdzd, and ſets kozth that 
ſpectall .Conchiſton 


e EY 
Affe Capias being underſtuod ot the Tame Caule, Per⸗ 
q he Defendants Mes. * Pe 


"at $3404 b aft t XNlias Capias ſhall be underſtood ok the ſaine Judge⸗ 


4 


ment menttöſted in the Wekendants Plea, becanſe'the Verditt hath no Aver- 
ment exp2eſſed, noz by the Wozd præd. & c. | 
And to the firſt Queſtion upon the firſt Point. 


STE "33%. 2 _ | Jt 


—— — — — ——ñ— — 2 * — 


Foſter verſe? F 
Jecken. RAR 


— Rnd % „ — 


It che Verdi had pꝛoteeded no further, chan to the general Negative, To the fit Queſtion 
that the un e an cane. him by Yerrue of that FIR 5d. Par upon the firck Point: 
clear a a n 1 3 e en an ee a I pr 8 a 5 : Þ 5 = mY : i 80 wake 1 

| But whereſottit®'a. Jury'doch begin with a ſpetial Matter, a in after Apr. 122. Co 6 b 
makes a general Cnne[uſion upon ir, contrarp, to that, which the Tam and . den 
the Curt do judge upon thelheckal Matter kound by them, oz an Ihe. ether 1 Cre. 3; 56, 1 ws 
Side; when they begim with 4 giree Derdiq, and yer. after deducg & fpetial e 12 Co. 15. thr. 
Water which, is Töntrarp 0 pete dirert Verdin, din Lad pjoves. the . c 131,176 
Truth kontrarp ke their general Derdian pzenitfed, and cfoſed then up, with 1 Cr Cl. 
ſubmiering rhe Whole to ihn Judgement of the Coyrr, an in this Cale at ts x | 
in both thele Caſes the ſpectak Matter makes the.Derdirt aud over:rules. the 


* 7 * 
. 
ae 


General, As ko: Example, | 
20 Elz. Dyer 364. in Vebt agdinft Execyto2s the Defrtidant pleaded plenie- lad 4 l 5% 
ment adminiſter, whereupon J 4 7 e Jurp find chat he Tate e 
had made a Leaſe fo2 Pears ofthe Houſe, nd. Amplements of Pouſhold ren⸗ 
dzing Kent and died, and thar the Exceuto7s had reteiped the Kent and con- 2 Cr. rz. 
cluded iſſint aſſets, pet the Court jnpged apc an feder it was ud Al- 
ſets, betaule the Kent ran the RNeverſſon, and ſo belonged not to the 
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S Paſch. 22. Elz. Dyer 370., One eon ha Writ de plegiis acquierandis, 


aintiff w 


and the Jurp found that the f bound koz the Defendant, as, his 
Suretp' in an Obligation with him jopntip and feverally, and that bz 54 
impleaded he piaped a Plea, &c:. and pet Judgment was given againſt the 
Plaintiff; ko: as this Caſe is; they were both Principal, and neither Pledge 
no: Fidejuſſoz to the other: And this Action lies not but where one is na⸗ 
med exp2efiy as Surety in the Bond, which was not fo in this Bond... Wo | 
And Paſch. 2 and 3 Ph. and Mar. Dyer 115. b. Debt upon an Obligation fo2, 1 Cr. 47; Co L. 282. 
Perfozmance of Covenants, whzreof one was that he ſhould do no Waſte, * 3 Cr. 20% 2, Ro. 7.6. 
and Aſſue taken whether he kelled 10 Oaks, it was found that he had not C. 85 . 0. 
felled 20 Oaks, but he had felled 10, and it mas adjudged fo2 the Plaintiff, % + 1 55 
pet, if upon the firſt Point it had reſted there, it had been found ko: the De: 
1 1 rk a... 15 mT h ; If 80 Ns ee nr aria Res TE 
ote, that 10 did not p2ove the ue of 20 literallp, but it pꝛobed the poſt 72. & 3 
Breach clear within the IAſſue. Quære, ik it had been Gale foz 2 18 0 = e 
like, foz either had been Waſte, and the vern Aſſue in Contemplation ot Law 
Cale P 02 no Waſte, and the reſt is a cxrtaintp of Fozm, fo in Towneſend's 
C O. 111. AS oe ho aa tg og F | 
| As the ſecond Bzanch of the firſt Point, whether the Alias Ca ias can The ſecond queſtion 
taken within the Aſſue. Firſt, lap this fo; a Gꝛound, that if the Juen * ey fri point. 
any Thing, that is meerlp out ok the Jſſue, that ſuch a Berdic, fo? ſo much ie dg. e 
is utterlp void and of no Fozce, though it conclude in general, koz oz againſt /e 13-2. Oweo 91. 
the Plaintiff oz the Defendant, whereof the Keaſon ig plain, which. is, that fy ge E 
the Aurozs are Trpers of Matter of Fact put in Jſſue between the Parties e 
and their Oath, which contains their Commiſſion is, that they ſhall truly 
try the IAſſue between Partp and Partp: And ſo is the ven. fac. ad triand. ex- 
itum non ad triandum jus, ag in a Writ of Kight, ſo that whatſoever they do 
try beſides the Jſſae is per non juratos, as a Cauſe judged by the Court, that 
hath no Juriſdiction of rhe Cauſe coram non judice, and utterly void, fo? a 
Verdict muſt not be to the Action, that might have been pleaded, but to the 
Aſſue, which is pleaded, and in their Charge. And if that other Point had 
been pleaded it might have had another Anſwer and Evidence. And there⸗ 
koze the Entry ok the Derdic' in the Recozd is, Quid ad veritatem de infra 
content. Jurati dicunt ſuper ſacramentum ſuum, &c. And ſo upon the Matter, 11 Co.13.a.Palm 
, if that extravagant Part of the Verdict be falſe, it is no Purjury, . neither 145. 3 Inſt, 167. Yel 
rp any Artie le on lo there 16 ns Par g op amy Ehing e 
2 reſtozed, neither can it be uſed ag in Evidence in a rpal, 
the is 40 4 ik it be Falle. uu dats vecaule 
And I hold it plain, pou cannot jultifie to call him perjured unon 
Point being Falſe. And co it is concerning a Point of Diſcourſe * 
= out of the Point of the Judgement, it map be a judicious and ſtudied Gpi⸗ 
nion, and of ſome Aut hozitp, but it is no Part of the Judgement, fo2 no Writ p. % 
of Erroz lies upon it and therefoze it ought not to pfeoccupate oz pꝛejudicate 


a 
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Foſter verſ. 
Jackſon. 


—_—_——. "Y 8 a. cl — A tu 


1 Cr. 174 Co. L. 227: f Judgement. And therefoze 39 E. z. 38. a Writ of Unnuitp wa 1 oe. 
+ 3 Gr. 54%½/ü upon a Pyeeſcription, the Defendant traverſed the Preſcription, ought 
| Iſſue was taken and found fo? the Pzeſcription, But kurther, the Jury 
47 E. 3. 19. 4. io þ her there was nothing of Annuity behind, pet Judgement was given 
rr e oe | Od 600 jet 19 
So 43 AM. p. 1. in Are the Defendant. pleads himſelf a Villain, the 
8 Blalnt replies that he 
him a B1 


5 e was tree and Aſſue taken upon it;, the Jurp fou 

illain, and added that the Plaintiff wag ſeiſed and VE 5 the 
PVeeendant as the Writ impozted, and that the Lo2d of the Villain had not 
entered. And pet it was adjudged againſt the Plaintiff, ko: Jurozs are 


- 
_ * — 
- 
— — 
— 


bound to their Iſſues, but Judges have Power over the whole Matter, an 
thar hath alſo dis Sounds, as to the Matter within the Kecozd de = 
arge. | | 
Verdi& untormal. Wut Howſoever the Derdict ſeem to ſtrap, and conclade not fozmall 
Apr-262. 1 Cr. 7. punttual 1 unto the Jſſue ſo ag pou cannot find the Wozds of the Iſſue N 
5 the Derdic, vet if a Verdin map be concluded out of it to the Point in 
Aſſue, the Court ſhall wozk it into Fozm, and make it ſerve: And there⸗ 


hat the Tenant wag 
Plo. 92. b. Dy. 32. b. the other Side pleaded that the Tenant in the Action had Fee, whereupon 


—_— — —gjꝛͤ— —U 3 nm A ue Annes. * *. — — — — 
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Cr. Car. 26. 174. 5 Co. le aſt a F2ee-hold, and that being agreed bp the Parties, the Juro2s co 
ed * eee not falſifiez: And therefoze the Book 19 E. 2. F. receipt = being adjudged 
} ._ © contrary do condemn. LS fora nes. TOP ES | 
Oye takes benefit of But on a contrarp, where an Aſſue is well found it ſhall ſometime relieve 
a VerdiQ for another. a Stranger, as in the Caſe of Tilly and Woody 7 E. 431. where an Aion of 
_ Bs 6 1 Treſpafs was bzought againft two fo? taking of Goods, the one pleaded not 
b Ant. 14 Plo.66.b. guilty, and it was found againſt him, and the other pleaded, that the 
Sid. 76. Poſt. 16. Plaintiff had given him the Goods, whereupon Jſue was takien, and that 
found againſt the Plaintiff, and therefoze Judgment was given againſt him 
foz the Iſſue was well found, and the Acton being the ſame and both the 
Defendants Parties to it, and the Court being apprized that the Title was 
againſt the Plaintiff, no Audgement could be given fo? him againſt the other. 
But if the Plaintiff had bzought his Acions ſeverallp againſt either Defen- 
| dant (as he might) he would have had his Judgement though perhaps the 
n Bekendant might have been relieved by Audita Querela upon the other Judge- 
mament, tamen Quere of that. gs 
Do admitting that a meer Fozeign Matter is void, pet in this Caſe to 
the ſecond B2anch of the firſt Point, J am of Opinion that Alias Capias doth 
maintain the Plea of rhe Defendant, which is but thus. That whereas the 
Plaintiff had ſet fozth his Judgement, and demands whp he ſhould not have 
Exetution againſt the Executoz, the Defendant ſhews that the Plaintiff had 
ſued fo2th againſt the ſaid T. Jackſon in his Lite quoddam breve de Capias, &c. 
a certain Writ of Capias ad ſatisfaciendum ſuper Judicium prædictum, &c. virtute 
cujus bevis, the Sheriffs took him and had him in Execution fo2 the ſame 
Debt and Damage and that he died in Execution, 8c. And the laintiff 
ſays that the Sheriffs virtute brevis præd. de cap. ad ſatisfaciendum prædictum 
Tho. Jackſon non ceperunt, and thercupon Jſſue is taken; lo he denies that he 
was taken, virtute cujuſdam brevis de cap. &c :- 1 | 
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Verdict intrudes an In every A there is a Subſtance, a Bodp, a Pzincipal, and there ar 
Ar ts . — — certain Acceſſaries, o2 Accidents : And concerning is Fi true 1 
rener Unumquodq; maxime eſt id quod eſt principalius in ipſo, and therefoze Things 
arc nominated ex eo quod ſunt per ſe, non per accidens. Now when the Sub- 5 

ſtance is Capias whether it be the firſt Alias oz pluries; thoſe' are but Diſtincti- ! 

eng of Number in Ozder, there might have been moze Colour, if he had * 

e rnd ed e e e e 5 pleaded 
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| Foſter verſ. : 
Jackſon. 


"pleaded it an Al. Cap. where it was the firſt, fo2 that had not been true in 
Uio2ds though in Subſtance, and to the Eftect of the Txecurcion it had been 
all one: But here as it is full to the Subſtance, ſo it is not untrue, no2 (o 
much as miſtaken in a Wozd, fo2 it is a Capias with a little addition, 
that map be ſpared, And Capias is the Genus, and Genus continet plura quam 
ſpecies ſed ſpecies non continet plus quam Genus, 36 H. 6. 2. A ecoguizance plicad- 
ed, the Iſſue, nul tiel Retozd, and the Viccognizance, which was certified was 
upon Condition, and pet good, 36 E. 3. 5. In an Account the Defendant 
pleaded, that he accounted befoze R. and W. upon which Iſſue was joined, 
and it was found, that he accounted befoze K. only, and it was adjudged 
fo2 the Defcudant, 16 Aft. 19. In Aſſize the Tenant vouched, the Donchce 
pleads, that herctofoze the Plaintiff bzought an Aſſize againſt his Father, 
who pleaded, that the Plainriff did infeoff him by his Deed, and it was 
ſo found by che Aſize, and he demanded Judgment, and upon Iſſue nul 

tiel ieco2d, the Kiccozd was, that the ſaid Acſize was againſt the Father 
and Mother, and pet adjudged no Failer; but the Yerdia muſt not wholly 
depart from the Wozd ok the Iſſue 40 Aſſ. 3x. In an Aſſ. the Defendant 
pleaded the Deed of the Bzother of the Plaintiff with Warranty, and the 
Plaintiff dented the Deed, and it was found not fo be the Deed of the 
Bzother, but the Deed of the Father, and it was adjudged bp good Ad⸗ 
vice, as the Book ſaith, againſt the Defendant. | | | 

And | am of clear Opinion, that if the Jurp had found, that he had 
been taken with a Capias pro fine, oz by a Capias utlegat. after Judgment, 


and the Plaintiff had pjaped that he ſhould remain ſoz his Satisfacion, 


that pet this had been againſt the Defendant ; fo2 though he were taken 
by a Capias, and were alſo holden ad ſatisfaciend. pet it was not quoddam 
bre. de Cap. ad ſatisfaciend. which is a kind of a Mꝛit certain, pet it amounts 
to ſo much in Effect, and the p2aper koz his remanding is a kind of Taking 
of Charge of the Nature of the W2it. On the other Side, if the Sheriff 
had had this Jackſon in Exetution by one Cap. at another Man's Suit, and 

then this Cap. had been dclivered unto him, and he had alſo charged him 


with that, J hold that that would have maintained his Jſſue ; fo; though 


he were taken bekoꝛe, pet this is a new taking in the Law. 
As to the third Bzanch concerning the Faults of Averment, to apply the 


Capias that is found to the Caſe in Queſtion, if this Uncertainty had been 


in the Plea of the Defendant, it would no doubt have made 1t Vicious, 
but being in a ſpecial Verdic, it muſt be taken acco2ding to their Jnten- 


tion, Which is accozding to the Common Intent: Therefoze when the Que⸗ 


tion is, whether he were taken by Fozce ok the Capias mentioned in the 
Plea, which is named without Addition, and thep give their Verdic that 
he was not taken by Vertue of the Capias ad ſatisfaciendum within men- 
tioned, but that he was taken by Nozce of an Alias Capias ad ſatisfaciendum, 
not mentioned in the Hecozd at the Suit of the ſame Perſon, againſt the 
lame Perſon of the ſame Teſte and Keturn of the ſame Sum of Bebt, Da⸗ 
mages and Judgment: It appears plainly, that thep underſtand it to be 
the ſame, fo2 it is againſt Senſe, that either the Jurp would have made, oz 
the Court have ſuffered a Special Verdig, as a Doubt, if this Alias Cap. 
had been upon another Judgment, oz between other Parties. 

Ak a Plea of a Capias map be maintained by an Alias Capias, Which being 
the only Doubt, the Court muſt make no moze Doubts ; the Finding and 
Trial ok the Matter of Fact, being only the Juries Office, and not the 
Courts, upon which Point, ſee Goodale's Caſe, Co. 5. fo. 97. where in an E- 
jectione firmz per Goodale againſt Wyat, upon not Guiltp the Jurp concluded 
their Doubt upon Perfozmance of a Condition by Papment of Monep by 

Sir John Packinton to one Woodcliffe, but pet in making up their Verdict, 
they had given the Poſſeſſion to the Plaintiff bp Leaſe, and laid the Entry 
upon him by Wyat, without any Title under Packinton, but that was not 
ncluded, and ſo not regarded. 

Aud Fulwood?s Caſe, Co. lib. 4. fol. 65. where it was found, that one Re- 
cognovit coram Recordatore & Majore ſtapulæ ſe debere to another 200 Pounds, 
without ſaping, per ſcriptum Obligatorium, oꝛ ſecundum formam Statuti, and 


pet 


2 


Plows, ts. ©- 


Poſt. 13. 113. 


Poſt. 209. 


The third Queſtion 
upon the firſt Point. 
2 Saund. 97. per 
Keeling. 7 
Verdict ſpecial taken 
to common Intent. 


Poſt: 262. 5 Co. 97. 2 
i Cr. 22. 130. | 


Poſt. 262. Plo. 71. a. 
Cr. Car. 363, 458 
Syd. 27; 1 Ci. 209 
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Jackſon. 
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E Fofter verſ. : 


Plo. 71. a. 


Demurrer upon a 
Point certain. 3 Co. 
52. b. Plo. 85. a Ant. 
54. 14. 8 Co. 133. b. 
120. b. Styl. 403. 


Plo. 69. a. 


The Verdict that the 
Sheriffs took him by 
Force of the Writ, not 
adding that they had 
him in Execution. 


Co. L. 227. à. 


Aion confeſſed not- 


wirhitanding tbe Ver- 
dict. Hutt. 35. Apr. 
222. Dy. 167. b. 168. 
a. 95. b. 


Poſt. 69. 3 Cr. 800, 
2 Cr. 277. 1 Cr. 214, 
227. Polt. 198. 5 Co. 
43. 2. Dy. 272. b. 


The ſecond great 
Point. 5 Co. 86. 


Of Execution Perſonal. 


z.Co-1% 2-5 £0. 
88. a. Br. & Gold.b. 
1118. 


n 


pet holden good and effeaual accozding to common Specch and Intent, and 
the Earl of Shrewsbury's Caſe, Co. lib. 9. fol. 51. where the Verdict ſaid, ac- 


ce flit ad locum uſualem to hold Court Baron: It was found that Sterne ag 


Deputp to the Earl of Rutland acceſſit ad Villam de Mansfield ad uſualem lo- 
cum ubi Cur. Baronis Manerii de Mansfield communiter tenta fuit ad cuſtod. il. 
Cur. and that he was diſturbed, Te. by Woodward Steward to the Ear] of 
Shrewsbury, and holden well; koz though this would not have kerved in 
pleading, fo2 it muſt have been pleaded that the Place was Part of the 
Mano, oz holden of it ar leaſt, where the Court was to be holden, pet it 
was allowed in Verdict, But now, if this were in a Demurrer upon Mat⸗ 
ter in Law, though the Parties will join upon ſome one Point, upon which 
if it ſtood alone, Judgment ſhould be given fo2 the one Party; pct if upon 
the whole Hecozd, Matter in Law appear why Judgment ſhould be given 


againſt the ſaid Party, the Court muſt judge ſo, foz it is the Office ok the 


Court to judge the Law upon the whole Kieco2d, and the Conſent of Par⸗ 


ties cannot P2ejudice their Opinions, no2 quit them of their Office in that 


Point. I 

And fherefoze though Montague in Dive and Manningam's Caſe does ſtagger 
a little in that Point, upon the Book of 34 H. 6. pet in Concluſion he Lfie- 
ſolves, that the Court muſt of Office judge upon the whole Kecozd. 

Now, though the Iſſue in this Caſe be, whether the Sheriff took him by. 
Fozce of the Wzit, and had him in Execution foz the Debt and Damages, 
and the Verdic onlp finds, that the Sheriffs took him bp vertue of the 
Al. Cap. and ſap nothing to the having and holding in Execution, pet it 
is well enough, koz the Conſequence is neceſſary, becauſe they could not 
take him by the Writ, but he muſt be in Execution. And alſo, becauſe 
thep Conclude their Verdict, that if the Sheriffs took him by Porte of the 
Cap. within mentioned, then thep took him in Fo2m as the Defendants 
plead, which runs to the whole, as well koz the taking as the dctaining, 


keeping and holding in Cxecution. 


Nota, That the Dping in Execution was not put in Iſſue, but admitted, 
and therekoze of that there is no Yerdic, fo that there is no Cauſe to 
argue it. But in reſpect that if the Death be not a Diſcharge, but a 
Heviver of a new Execution, then was the Plea a kind of Confeſſing 
the Action, and as the Plaintiff might then have demurred, ſo the 
Court ought now to judge fo2 him, howſoever the Verdict be, ercept 
the Stat. of Jeofailes help the Defendant, like to 9 H. 6. 37. It in 
Debt the Defendant plead that he delivered the Deed as his Deed, to 
be delivered upon Condition perfozmed, and not elſe; ſo it was not his 
Deed, upon which Iſſue being joined, and found not his Deed, pet it 
ſhall be judged fo2 the Plaintiff, upon the Matter appearing to the 
Court to be confeſſed. 


Now, upon the ſecond great Point, which is the main Queſtion of the 
Caſe, whether a Man taken in Execution ko; Debt, and dying in Execution, 
the Debt be abſolutely diſcharged bp bis Death as againſt him: We 
would fpeak a little largelp, becauſe it is a great Conſequence, Execution 
being the Life of Juſtice, and neceſſarp to be determined. And ſtrange it 
18, that it hath not been hitherto b2ought to Certaintp, being a Caſe that 
muſk needs okten happen, 

And thercfoze, firſt ak Executions in general, J mean of Erecutions 
Perſonal. as J map call them, foz Debt and Damage, fo2 of Executions 
upon real Actions, whereby Land is recovered, and Damages ſometimes 
withal, oz of Executions upon Ejectione firmæ, J will not ſpeak, | 

Executions therefoze, as J call the Perſonal, are Levari fac. oz Fieri fac. 


by Common Law; Elegit by the Stat. of Weſtm. 2 cap. 18. and Capias ad 


ſatisfaciend. by the the Common Law in Trefſ. vi & armis being a dirc> and 
wilful Wrong. And bp the Statute of 25 E. 3. in other Caſes, 

Foz, at the Common Nam, upon an Action of the Caſe againſt an Poſt 
fo2 Goods loſt in the Inn, oz agaiuſt the Sheriff foz an Eſcape, no Capias 
lap, 42 E. 3. 11. and 42 Aff. Pl. 17. fo: it was but culpa ſometime levis, ſome- 
time lata, a Negligence, but not a wilkul Wꝛong. Tt 

ere 


2 


4 
* 


5 There is alſo ſometimes Erecution of the Body without a Capias ad fatis- 


this peremptozp Iſſue of the Election entred 


, 
* 
* 


= * 
- Ol Fa — — — ) n a — 2 2 "3. _— 1 * 2 
S -—* @ 


Foſter werſ. | MF 
Jackſon. | 


— FY 
WW * I” 7 7 — at. A; 


faciend. as where the Defendant is taken bp Capias pro fine, foz the King, 
which was alſo in Caſes of meer Wong, oz upon a Capias utlagat. fo: the Co. 88. a. 
King, after Judgment; in which Caſes the Plaintiff map p2ap the Defen- 
dant iu Exetution fo? his Debr, oz map refuſe it. 3 

See the Fozm of the Entrp of the Pꝛaper ok the Plaintiff in ſuch Caſe, 5 Co. 87. b. 
that the Defendant map remain in Execution fo2 him, koz as much is im⸗ 
plied in taking the Capias ad ſatisfaciendum ſcilicet an Election of that fo? his 
Execution, now Elegion implies ſiejegion ok the reſi, koz there is no Electi- Ant. 2. 
on of all, neither can the Body be taken foz a Time, oz fo2 a Part as a Fieri 
fac. but it muſt be totallp and finally during his Life. 

Here J will conſider two Things. | 

Firſt, where Wzits of Execution being ſued fozth do utterlp fail of their Of Writs of Execu- 


Effect, what is their Conſequence to other Wzirs of Execution, holly of de NP 


Next, when they be executed in Part, and not to the whole Demand. Ot Executions having 


Now touching the Kelation ok theſe Exetutions amongſt themſelves, and eck in arr. 


their Cozreſpondbency. 


Ak J take out a Capias oꝛ Fieri fac. and thep take no Effect, J may have Anr. 2. poſt. 60. 


one of them after another, oz an Elegit after both, if thep kail, 15 H. 7. 14. %% , Debt, Br. 


47 E. 3. 26. and therefoze though 18 E. 2. F. Execution 132. as mp Bother : 

Nichols ſaid, and Fairefax, 15 H. 7. 15. be of Opinion, that after a Capias rc- 

turned, non eſt invencus, the Plaintiff ſhall have no other Execution, the git. whether it 
Law is not (6. But ik J take out an Elegic, and enter it of Heco2d, and 0 other Execurione, 
it be turned Nihil without Effeng. Now the Queſtion is, whether A be ut- by 2 207: hl ® 
terly Kemedileſs : And in this divers Books are Peremptozp, that J am 

without Kemedp, becauſe J have made (ſay thep) mp Election, and that 


entred upon Hecozd, and therefoze J can never reſo2t to any other; and to 


this Effec are the Books of 19 H. 6. 4. Newton, 5 E. 4. 41. a great Opini- 
on againſt two Judges that had granted it. And it is cited 5 E 4. 41. to 
have been ſo judged 30 E. 3. and 15 H. 7. 15. Fairefax accozdeth, but alſo ſaith, 
that after a Capias. pou ſhall not have an Eegit. But an al. Elegit, 02 an Mo.24, 241. Ben. 15. 
Elegit in divers Counties one after another, the Plaintiff map have, ag 
the Books are, 21 H. 7. 19. 4 & 5 Phil. & Mar. Dyer 162. But theſe Books 
notwithſtanding (whereof there is never a Judgment but one, ſcilicet 30 E. 
3. cited, Which J find not) J hold the Law to be clean contrary, And 
that, where the Party takes an Elegic, and can have no Fruit of it, that he go. 1. 904, 905. 
map reſozt to another Execution, though the Election be entred of Recozd. . 
Yet 18 E. 2. F. Execution 140. One had an Elegit into Norff. the Sheriff re- Dy. 242, 288, 162, 
turned Execution of half 24 Acres, the Plaintiff pzaved a new Elegic into 1% 7 91 
Suffolk, and was denied all but Norfolk, which is an Erroz. | | yay "RAE 
And firſt fo2 Authozities direclp to the Point, 17 E. 4. 4. per Curiam, ad- Mo. 24, 50. E. 3, 5,6. 
judged; after Elegit taken fozth, the Year crpired bekoze it was ſerved, 3 Cr. 16% 
whereupon a Scire Facias was ſucd out, and upon that a Capias by Judg⸗ 
ment, notwithſtanding the Erception taken ut ſupra, fo2 it was ſaid that | 
Weſtm. 2. being At:xrmative took not alwaps at the Execution at Common Þo8. 173. Plo. 112. 
Law, And it muſt be underſtood of an Elegit entred of Necoꝛd, foz otherwiſe 9. . 15. 4. 
there were no Queſtion 02 Ground foz it. And 47 Edw. 3. Fitz. Execution ar. Ro. 1. e, 9 
the Opinion ok Piercey and Finchden is, that where an Elegit is taken out 
and not ſerved, the Plaintiff map have another Erecutien, And 50 E. 3. 2 Cio. 3. Accord. 
4. when Kirton ſaid, that becauſe an Elegit was awarded, and was returned 
Nihil, pet no Cap. could be awarded, no? Capias pro fine ſerved. Belknap 
auſwered, they would be adviſed of that. It feems that the Conteit of 
| ath been the Cauſe, that the 

Entry of latter Times hath been fozbo2n of 7 till firſt it — 
whether any thing can be had by the Elegit, and then to enter the Choice 
upon the Roll, when the Elegic is returned executed; but indeed when Exe⸗ 
cution 1s made, it is fit to e returned of fecozd, and filed, and not kept 
in the Attozneps Pockets to hide and return, when he finds his Advantage. 
Now ko; ficaſon of Law in this Caſe, > is none why a Man ſhould be 

5 Pꝛeju⸗ 


— — * 
2 7 * 


—— — — — — ——— ——ß — — — — —— | —_—_ — — 
2 e Foſter verſ. 
3 | Jackſon. 
1 . 3 ld * its a I — | : : — 
pꝛejudiced by Jignozance alieni facti oz caſus, and therefoze ik J plead Joint⸗ 
Plo. 55. 2. tenancy in mp felf, J muſt ſhew of whoſe Feoffment, not ſo of Joint⸗tenan⸗ 


cy in a Stranger. 

i 1 Inju- a . 4 "hag 
lie to flick fo in « and recozded, is to be taken an Elecion of the very Writ of Elegit. Nd, ir ig 
Word to deprive a an Election of the Land, Ec. of the Defendant Elegit executionem de medie- 


Man of his Due. 3 
Cr. 160. 1 Ro. 905. tate terrarum. 


The Wozds of the Statute of W. 2. c. 18. are, that it ſhall be in the E⸗ 

lection of the Plaintiff to have a Writ of Fieri fac. to the Sheriff, to levy 

the Debt upon the Goods and Chattels of the Debtoz, oz that the Sheriff 

ſhall deliver him all the Chattels, and one Malk of the Land untill the Debt 

be levied. Out of theſe Wozds J note, that the Election is applied to the 

Fieri fac. as well as to the Elegit. Again, that of the two, the Caſe of the 

Fieri fac. is the wozſt : Foz it is ſaid, that he map Elec the Wzit of the 

Fieri Fac. but fo; the other that he map not Elec the W2ir, but the Land it 

ſelf of the Debtoz, to hold till he be ſatigficd, which ſuppoſeth Land to be 

Turpis eſt pars, = choſen ; foz if there be none, the Choice is no Choice, and the Wozd Elegit 
non convent cums ſw is not the Matter, but the A of Election, which is in both Executiong 
ral Rule of Ele&n is Alike, And therefoze ſee Mich. 17 and 18 Eliz. Dyer 344- Where one granted 
clearly againſt the a Rent out of Land unto a Man and his Yeirs without ſaping pro ſe & 
of Elgir. 1 Inſt. 144. hæredibus, and then the Gzanto? died, the Gꝛantee bzought the Wzit of An⸗ 
1 nuity againſt the Yeir of the G2zantoz, who appeared and imparled till the 
ue. Fett 13 2 C. next Term, and then the Plaintiff diſcontinued, and after diſtrained, and 
38.b. Co. L. 144. b. made Avowꝛp, and then the Plaintiff in the eplevin pleaded the Mrit of 


Next, it is miſtaken if it be conceived, that the Election, that is made 


Adjudged in 45 E. 3. 
26. _7 26 H. 9. 3. 


Mo. 48. 


Ben. 177. Yd. 91, 
184. Br. Execution, 
132. 


2 Cro. 358. 
1 Ro. gog. Syd. 184. 


Vel. 180. 2 Cr. 246, 
338. 


Annuitp in Bar; whereupon it was demurred, and it was adjudged fo? 
the Gzantee, fo2 the Perſon of the Heir was not chargeable, and therekoze 
the Eleaion was Void, and none in Law, and therefoze. per curiam, though 
thep had p2oceeded to judgment in the Wzit ok Annuitp; pet the Land 
migt ſtill have been charged. RL „ 

But nom in the ſame Caſe, if the Writ ok Annuitp had been bꝛought 
againſt the Gzantoz himſelf, it would have been bound fo2 ever, and ſo it 
would have turned the Kent-charge in Fee-ſimple into an Annuitp, onlp 
koz the Like of the Gzantoz. So pou ſee that the Election ſtands not in the 
Choice of the Wit of Annuitp, foz that map be idle and miſtaken, but of 
the Annuity it felf, when it is in Being. 

| Jn Kaviſhment of a Ward, where the Jurp found the Jnfaut within 
Age, and aſſeſſed Damages to one Pund2ed Pounds, if he were not mar⸗ 
ried; but ik he were married, to thzee Hundzed Pounds; the Plaintiff 
could not have a double conditional Judgment, although he could not 
know whether he were married oz not, and therefoze he was infozced to 
make Election, and pet if he chuſe Judgment of Marriage, and the Pundzed 
Pounds, if the Sheriff return that he is married, he ſhall have Execution 
for the thee Hundzed Pounds, fo2 the Election of the Marriage is Void, 
36 E. 3. F. Gard. 11. 33 H. 6. 14. It the Tenant Inkeoff his Heir within 
Age, and the Lozd receive of him his Services in the Life of the Fathez, 
pur he map take him in Ward, after the Death of the Father, otherwiſe tt 
ik he receive his Services of him, akter the Death of the Father, fo2 
there are now divers Things to make Choice of, not fo befozſe. 
ven --4 of Wzits of Executions, that being ſued fo2th fail of their Ef- 
ccc ollypß. | | e | | 
| Now of Crecutions, that have their Effect in Part, 9 
Ik upon a Fieri fac. the Debt be ſatisfied in Part, the reſt map be ſerved, 
either by Capias oz Elegit, 14 E. 4. 11. 47 E. 3. 26. and 14 H. 7. 28. But in 
that Caſe one had ſued fozth a Fieri fac. and befoze the Return he pꝛaped a 
Capias, but it was denied him, till it ſhould appear upon the Return of the 
Fieri fac. whether he had Execution bp that, ſo it ſeems that there was ſome 
Entry of it of Kecozd. So there is a kind ok Bar upon the Electing of the 
Fieri ſac. if it map be ſerved, fo2 there ſhall not be two ſeveral kinds of 
Executions out at once. . 

And upon the Elegit, if there be no Execution but upon Goods, becauſe 
there is no Land, and the Goods appear not enough, J am of Opinion he 
map have a Capias, fo2 now it is in Effect but a Fieri fac. though the Wozd 


be Elegit. | 
But 


Ry p a 5 , c . ; — & 51 * 2 . 
nr tt Te "43 2 Dug 72 N * 5 2 k : 8. 7 . pre + 7 a > : MS £4 1 p 5 y 30 9 * : . ? 7 Y — 2 C 4 < L - ed 2 > 8 $9 * 8 p 3 : : : <> He * v5, EY * N A AC — ED 
p SA pI TER . e ß EN Re \ . « % : A : 5 Ex; 8 2 7 i ne foes 4 * ee 0 : * 0 5 ; - p . ACh, S : 5 2 1 5 — 833 : - 1 % p 3 — . 7 e 
. 8 EOS. 4. 8 adn, . gn Tr DS WIT ogg ES, Wo. ct er 2 e TDN . 5 Y a # : . — 4% . 15 1 n ; 2 ; ” 5 WA" 3 Be. Vis 3 ; 255 . : 8 OL. EC *. * N RF E ia”, 2 122 * Nr 
777 5 3 — r 8 A ' A gs Vs Sap FEE Sr nes, x 8. * | * Se 5 . 5 n ? 8 % . 0 , ; 2 : „ S 22 * T * * PP! EN os ER F< IG 
: * . . > > : . — l . - : KA CEL Inge ant EN IR 8 2 - 8 
; S PE... . > bY 2 7 
- Bo Se an W 


tf 
{At 
"R$. 
© 
Nh: \ 
5 
% 
3. ” 
«Ve 
v8 
IY 
2 
* 
rv 
. 
4 : 
f 
* 
1 
* 7 
4 
: pf 
N A 1 
1 7 


. 
93 
Ce 
1 Ws, 
i 
1 5 
1 1 
„. 
KEE” = 
3 
* 4 
93 
9 £0 
— N 
N 
. 
. 
1 
VIM 
: 3 
dF : 
27 


es 
4.4 
ha Foo 
. ar 
e 
* 


N 
4 1 
rs 
. 
fff 
9 
1 THe 
ont 

* 

— 105 
* 

> N 
* 
7 
r 

* 
8 
EY 
3 
9 
8 

5 

-, 

—- T3 
44. 
Fa: 
8 

n 
* 
* 7 
©. 

4 I. 
1 
3 

— 

* 1 

: 
A 
> 2 
l 
* 
* 
4 
* AY 

E * 

3 
—= 
2 
9 © 

"34 

4 #- 

* 
8 
* 

XR 2 
Ls 
1 * 
of 

2 

* 
2: 

. F; , 

YT 

2 5 

* 
"os 
' 
A 
py 
7 « * 
8 
et 
25 $ 

9 88 
* 

Fei the 
- * ” 
3 
ITN 

WS 158 
52888 
2% 
+ 
. 

22 . 

5 

8 IO 
. 

2 4 
ODDS |. 

8. 
3 8 

18 

$20 
7 
oy 

4 * 
* 


befoze the other. And if thep came after, 
which Expedition alone is a great Advantage in Erecution. 


but the Choice is taken by the Credito? 
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But if there be Land extended, it is otherwiſe, and pet Quære, if the 
Debt be 40 Pounds and nothing extended, but a Leaſe koz thzee Years at 
five Pounds a Pear, 02 the like, koz then, as to that that Nemains, the Ele- 
git fails, as in the other Caſe, where nothing at all is to be had, 

But if a Capias be executed, that is in Law ſuffictent fo2 the whole Debt; 
foꝛ Corpus humanum non recipit eſtimationem, ſo as if pou take it all, pou 
muſt take it foz the whole Debt. 

Now to the main Queſtion : \ 

Firſt, it is agzeed on all Sides, that whereas the Elegit oz Fieri fac, are 
both Executions and Satisfacions to all Purpoſes, and againſt all Per⸗ 
ſons, the Capias is a full Execution, as the Book 22 Al. 43. ſays; but it 


is not a perfect Satisfaction in Nature to all Purpoſes, and againſt all 
Perſons. 


Now how, and to what Purpoſe, and in what Caſes it is not a Satiſ- 


faction, is the Queſtion, : 

Firſt, J agree clearlp, that it is not an actual Satisfaction, no not be- 
tween the Parties, accozding to Hillaries Caſe, 33 H. 6. 47. where one was 
bound to ſatisfie fo; Goods that he had imbezeled : And in Debt upon an 


— 


Quære, 2 Cr. 339. 
Mo. 341. 


5 Co. 7 


2 Inſt. 395. Execu- 
tion, Br. 79. 


Br. Condition, 14. 


Obligation, he pleaded, that upon a Suit fo2 thoſe Goods he was taken 


in Execution fo2 the Damage, and it was adjudged no Plea, But this is 
nothing to the Caſe in Queſtion ; koz without Doubt it is no Satisfacion 
to common Speech, noz to a Fozeign Plea, 


But the Queſtion is, whether it be not quaſi Satisfaction, oz Satigſaction 
in Law to that very Suit, En 


Fo; if an Executo? releaſe a Debt, oz diſcharge one in Execution, it ſhall 
be accounted in Law Aſſets as received, | 

Again, it is no Satisfaction clearly, as to bar me to ſeek Satisfaction 
againſt another, liable to the ſame Debt oz Damages. And therekoze, 
29 H. 8. Brooke Execution 132. 4 H. 7. 21. 20 H. 6.11. 33 H. 6. 47. 14 H. 4. 19. 
and Blomfield's Caſe pꝛincipallp, Co. lib. 5. fol. 86. B. and Jones and Williams 


Caſe cited there are all clear Law, and pet make nothing to the Caſe in 


Queſtion, No2 4 E. 4. 38. 5 E. 4. 4. being all to one Effect. 

Again, Jam of Opinion, that if two be bound jointly and ſeverallp to 
me, and J fue them jointlp, J map have a Capias againſt them both, and 
the Death o2 Eſcape of the one ſhall not diſcharge the other. | „ 
Vut J cannot have a Capias againſt the one, and another Kind of Exetu⸗ 
tion againſt the other, becauſe though thep be two ſeveral Perſons, pet 
thep make but one Debtoz, when J ſue them jointlp; but ik J ſue them 
ſeverallp, J map lever them in their Kinds of Execution, koz though the 
Obligation be but one, pet the O2iginals, the Suits, Pleadings, Judg⸗ 
ments, and Executions are ſo divers, as if thep were upon ſeveral Obli⸗ 
gations, But pet ſo as if once a very Satisfaction be had of one, oz againſt 
= ger upon an Eſcape of one, the reſt map be relieved upon an Audica 

Uerela. | | | | 
But now ſingly out of the verp Point, J hold that a Capias ad ſatisfaciend. 
is againſt that Partp as not only an Execution, but a full Satisfacion by 
Fozce and Act, and Judgment of Law; ſo as againſt him he can have no 
Ar, no2- againſt his Heir o2 Exccuto?, koz theſe make but one Perſon in 

Foz where the Law gives th2ce oz four Kinds of Executions, not all to- 
gether, but by wap of Choice, whereof the Capias ad ſatisfaciend. is one; 
and when the Bodp is taken, it is a full Execution, and cannot be fo2 Part 
(as a Fieri fac. map be) It is an Election of it ſelf of that Kind of Erccu- 


tion, and lo a Nenouncing of the reſt as well as an Elegic, though it uſe not 
the very Woꝛd, Ec. Foz if the Defendant had Lands and Goods, when the 
Plaintiff took the Bodp; 


he made a plain Pzeferment of that Execution 
he p2eventcd his Choice by Haſte, 


And it is eſpecially to be noted, that the Debto2 hath not the Choice to 
put the Creditoꝛ upon the Execution; fo2 then it had ſome Colour of Keaſon, 


+ 


I 2 It 


5 Co. 87. a. 


3 Leo. 53. Poſt. 66. 
Aſſets, Br. 1. 


«+ Cr. 338. 


Poſt. 60. 5 Co. $6. b. 


2 Cr. 338, 339, $32» 
694. 1 Cr. 775. 


Several Kinds of Exe- 
cutions upon one Obli- 
gation, as à Capias 
againſt another, where 
they are not ſued 
jointly. Quære, if I 
ſue them by one Writ, 
but ſeveral Precipes. 
4 E. 4. 40. 6 Co. 40. 
b. 2 Cr. 318. N. B. 
246. B. Tel. 67. 


5 Co. 87. a. utra. 2 

Cro. 74, 136. 2 Cro. 
143. adj. Accord. 7 
H. 6. 7. a. Plo. 441. a. 


1 r. 240% 1 Roll. 


903. Mo. 857. 3 Cr. 
850. Mo. 858. 1 Cr. 
255. 

1 Reaſon, 


5 Rep. 86. b. utra. 
87. 4, 
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2 Reaſon, 
1 Ro. 901. Mo. 57. 


G. G.. 


Cr. Car. 75. Ant. 59. 
1 Cr. 240. Ant. 57. J. 
5 Co. 26. b. Ant. 2. 
5 Co. 92. b. 


5 Co. 87. N. B. 240. B 


3 Co. 52. b. Poſt. 202. 


It the Party in Execution eſcape of his own Wong, pet the Plaintiff 
cannot have againſt him anp other kind of Execution, no2 againſt his 


Executors, whereof the Healon is, becauſe, that when he hath begun, and 
choſen the Bodp, he can never reſozt to any other Execution againſt the ſclf- 
ſame Party; but the Reaſon is not becauſe he hath an Action againit the 
Sheriff koz lo he hath in the fozmer Caſe of ſeveral Erccutions againſt ſe- 
veral Debtozs by one Obligation, as well akter as befoze the Eſcape. 


And therefoze if he take one in Erecution, who Etfcapes, he hath Choice 


to take another, oz to get Sattgfacton from the Sheriff upon the Eſcape. 


But now as to the Partp himſelf, though he make an Eſcape (which is 


his own wilful Wong) pet the Plaintiff can have no other Exccution a⸗ 
gainlt him. And if he ſaith he hath Kiemedy againft the Sheriff, pet that 
map fail, either by Death, oz Diſability of the Sheriff. And by the lame 
Neaſon, that there is Difference between the ſame Partp and another in 
Cale of Eſcape, J hold it much moze fiealonable in the Caſe of Death, 41 
Afl. Pl. 17. One in Exetution ko: Debt efcaped, and the Sheriff died, 
whereupon the Plaintiff pzaped a new Capias againſt the Pꝛiſoner, and had 
it in that Caſe of Miſchicf; but other Execution J hold he could not have 
had in that Caſe. | 

When the Partp taken in Execution makes a wilful Eſcape, and that 
againſt the Keeper's Will, pet the Plaintiff can take no other Execution; 
this cannot be in the Favour of the Pziſoner, fo2 he is the only Wrong 


Doer both to the Parties and to to the Law, and is the Cauſe why that 


Execution is defrauded, and ſo gives Cauſe of another. 
There is no Cauſe to impute any Fault to the Plaintiff, why he map 


not now take a new Execution, ſince by the Defendant's Fraud he could 


not reap the Benefit of this. 12 | 
Likewiſe there is no Canſe to quit the Offendor, and to lap the Charge 


upon the Sheriff, who conſented not to the Eſcape, whom the Plaintiff 


would free bp taking another Execution againſt the Party himſelf, 
Therefoze there can be no other ficaſon ok that Poſition, but that the Ca- 


pias executed, and the Bodp taken, ſtops, as againſt him all other Exccu- 


5 Co. 87. b. 


3 Reaſon. 
Plo. 440. a. 5 Co. 12.þ 


5 Co. 86. b, 87. b. 


Aaw. 


tions but it ſelf and the Conſequence of it, which is the Acion ok Debt, 


oz Action upon the Caſe upon the Eſcape. ] : 
Now in the Pꝛintipal Caſe, all theſe Conſiderations move mainly, and 
are without Exteption moze clear and juſt to quit the Defendant, being in 


no Fault, and to ſatisſie the Plaintiff by his own Choice, whereof he hath 


had the full Effen direclp, that is, his Body, 

It is a Pꝛerogative to the King, to have Execution of Bodp, Lands and 
Goods, not communicated to the Subject, but in Caſe of Stat. Merchant 
and Staple, and Kecognizance of that Nature, which is by the Statute 


ty was taken in Exetution upon a Statute and died, and pet Execution 


was had againſt Goods and Lands after, is nothing in this Caſe, koz 


4 Reaſon. 
Statutum eſt omnibus 
ſemel mori. 


5 Reaſon, 
21 JaC, cap. 24. 


thep were all due at the firſt, and therekoze might be taken at once oz ſeveral- 
Ip. But if this Opinion ſhould hold, a Man, beginning with a Capias, 
map be ſure upon Death to end with a Fieri fac. o2 Elegit. 

And if fo manp be Bound, and all taken in Execution, upon the Death 
of everp one a new Execution map be againſt the Exetutoz; which is Ab⸗ 
ſurd and full of Miſchtef. | TH 5 

When the Plaintiff took him in Execution, as he choſe that his beſt Ne⸗ 
medp, ſo he could not but fozeſee that he might die under his Hand, ſo it 
was his Follp to chuſe that ind of Execution, which was executio caduca. 

The Heriot by Law is Optimum Animal in rei veritate, but if the Lo2d will, 
he map cake the wozſt. And as it was ſaid by a Father, that loſt his Son 
in — Novi me genuiſſe morcalem, ſo Here Foſter map tap, novi me cepiſſe 
mortalem. 7 42 e a 

Now ſince the Execution of the Bodp ſtands as a Satisfaction between 
the (ame Parties, while the Party lives, there 19 no Senſe but that the 


nd therefoze the Caſe put in Blomfield's Caſe ; that where the Par- 


Party 


7 


A 


0 
8 Foſter verſe Q | . A 
| Jackſon. 8 61 


Partp pielding himſelf to the Exetution, and ending his Life in it, and 1 Cr. . forgaliriby 
75 e other accepting it, and fo both agreeing upon it, it chould make a final n : 
= Diſcharge touching himſelf ; fo2 it cannot be frulp laid; that the Defendant N l 
is in Fault, when being not able to pay his Dedt inſtantly, he pields his 7777, 511 7 
Body and Lands and Goods, ik he have any, to the Courſe of Law and Ci. 240. 
his Creditozs Choice, and endures with Patience without Flight o: Efcape 
akter the Creditoz choſe his Bodp: Foz it is a Fancy, to ſap, the Debtoz 
obught to pay his Debt, foz the Tam mult be the fame, whether he were able 
to pap 02 not. | | 1 EN - f | 
po And of all Executions, that of the Bodp in Law is effeemed the beſt, s rea, | 
as alſo in Law of Nature the beſt, and moſt kozcible, and therekoze, 7 II. 
6. 6. by the Opinion of Cotiſmore. Ik two Erecutozs have Judgment, and Ea 
the one pꝛap a Capias, and the other a Fieri fac. the Capias ſhall be awarded | i 
as beſt koz the Teſtaroz, And the Common Law gave not that Execution, 
as being too hard and heavp, but onlp in the Caſe of wilful Wrong, vi & | 
armis, fo2 which none was thought too Hard. And rherefoze Barons were c:. cx. 
not ſubject to it, but upon great Contempts; no2 per, ſince the Statute, 25 
Edw. 3. though thep be not ſpectaliy exempted. tt 1 O4 UE Gt 
Though the Plaintiff have no direg Intereſt in the Bodp, as in his 
Ward oz Villain, to buy oz ſell it, pet he hath Intereſt in it fo; Libertp oz 
Neſtraint by Ward, till he pap ultimum quadrantem in ſalva & arcta cuſtodia. 
Kead the Cale in the 4 Chap. of the ſecond Book of Kings, the Creditozs 
would take the two Song fo: Bond men. 1 
Although in Treſpaſs vi & Armis at the Common Law againſt a Baron a 
Capias Ipeth not, no2 after bp the Equity of the Common Law upon the Sta- 
tute, becauſe the Eſtate of a Baron is intended ſufficient : Yet 11 H. 4. 15. 6 Co. 52.b. 2 Le. 174 
in homine repligando, againſt Dame Spencer a Peer of the Realm, viz. a Ba- 
roneſs VBozn, it was granted, becauſe it was an high Injurp to the Per- 
ſon, whom ſhe cloined, Alſo the Common Law holdeth the Bodp the greateſt 
Pain and higheſt Coercion. = 5 
And the Kieaſon is apparent, ko as Chriſt ſaith, The Body is of more worth 
than Raiment. And as it is faid in Job, Pellis pro pelle, and all that a Man 
hath he will give for his Life, but touch his Fleſh oz his Bones, &c. Now 
Impziſonment toucheth both, in ſalva & arcta cuſtodia. | | | 
Now touching the Caſe that is agreed, 14 H. 4. 4. 15 E. 4. 10. That where ES 
a Man takes Diſtreſs foz Kent, and upon Avowry hath return irrepleviſa- prison co ſpeak ot 
ble, that if a Beaſt die in the Pound, that now he map diſtrain a new, beats JRun. bg. Bans 
and that this ſhould much Convince the Caſe in Queſtion : Ve, that looks ng. 0 bee 
near unts it, ſhall find it nothing like; fo beſides that, there is no Compa⸗ de a erepercy,which is 
riſon between the Bodp of a Man and Beaſt, touching Valuation, and fo ben 52% ®! * 
touching Satisfaction, it is to be noted that the Sum of Kent, oz the Da- | 
luation of the Damage is not adjudged to the Avowant in the Replevin, 
and then the Leaſt tatien by him in Execution, as in the Caſe in Queſtion, 
but where he had taken the Beaſt by Diſtreſs, and that is replevied from 
him: Now upon the Kight of diſtraining appearing, the Beaſts are reſto⸗ 
red unto him, in that State, as thep were befoze, to remain with him as a 
Diſtreſs lawfullp taken by Judgment of the Court, and not to be replevied, 
ſo this hath no Colour of an Execution, but is only the Effect of the Agree- 
ment of the Parties, o2 Act of Law; be it in Rent-ſervice oz Hient-charge, 
o: Damage-feſant, that he map Diſtrain and Ketain, till the Kent o? Da- 
mage be ſatisfied; ſo that even as if the Beaſt had died befoze Judgment, 
1 be m_ have diſtrained again, ſo after Judgment, fo? it is alike in both 
= Cales, 
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Burt the Body of a Free-man cannot be made ſubject to Dilireſs oz Jm- 
peꝛiſonment by Contrac, but only bp Judgment. | 

But in this Cale the Debt is adjudged, and the Body taken by a Mar- 
kant of the Court, and of the Law in Erecution fo? it. 
Paſch. 43 Eliz. Rot. 88. Anne Williams bzings a Scire fac. againſt Edmund 


5 Co. 64.4: 


Scire fu. 


1 Cuttryes and Conſtance his Wife Adminiltratrix of Richard Lamb, to have 2 136, 
> Scecution of Eighty eight Pounds Debt and Damages recovered againſt 
_- Lamb. The Defendant pleaded, that the Plaintiff by Capias ad ſacisfaciendum, | 
* 8 INED | had 
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Spicer verſ. 2 Park and Percival 2 Barrow ver/. 8 3 
0 Read. ver ſ. Evans. S Lewellin. 1 
A Man dies in Execu- had taken Lamb himtelt in Execution, in which Execution he died, and de⸗ Z 
tion, his Acrinit'® manded Judgment, and the Plaintiff demurred, Hill. 4 Jac. Jr was ad. 
chargcable. Judged'againſt the Plaintiff in the King's Bench, which was long after 
Blomfield's Caſe either argued oz publiſhed, it being argued 38, 39 Eliz. and 
publiſhed Tertio Jacobi. 1 | : ; 
= 4 Spicer and Read. Trin. Term. 5 
Anno 13 lac. Regis. 5 


ai. K AAſter William Spicer was ſentenced in Star:chamber, at the Suit of 
„ M Thomas Read Eſquire, to four Yundzed Pounds Fine, fo2 that he had 
niſhed in Star-cham- taken Oath befoze Baron Snig acco2ding to Ozder taken upon the Commil⸗ 
ot ſion of Defective Titles, that John Spicer his Father was ſeiſed of a Mano: 
a of ſome Eſtate ok Inheritance, if his Majeſtp's Title hinder not, whereas 
in Truth the Manoz was then the laid Reads, and lo obtained the Letters 
Patents from the King : But this was puniſhed, not ag a dire and judi⸗ 
ctal Perjurp, but as a Mildemeanoz in Abuſe of the King's gracious Com- 
miſſion to the Diſturbance of Poſſeſſions, which was inſtituted and intended 
fo2 the quieting ok Poſſeſſions in Supply and Imitation of the Statute of 
11 Co. 98. 32 H. 8. cap. 9. wherebp Men are fozbid to bup and ſell Titles, ſaving to ſuch, 
ag are in Poſſeſſion of the Lands. And becauſe Read the Plaintiff had been 
ſued and troubled by Colour of his new Patent, a Yundzed Marks Dama: _ 
ges was given to him, and the Sentence ozdered to be publiſhed though _ 
the Ringdom. e MY FEED "2H 5 


(62) Park and Percival verſus Evans Under-Bailiff. 


A 


Star chamber. Breaking Ugh Evans an Under-bailiff of Stepney and others were -fined at the 
Nase, V for gg H Suit of Parke and Percival in two Yundzed Pounds a piece, foz that 
263. and 264, 1 Cr. theV upon a pꝛivate P2oceſs at the Suit ok one Brocklesbury againſt one Por. 
. Dy. 37: . ter, who lap in the Youſe of Parke, came and knock'd at Parke's Dooz, where: 
|  - upon Parke's Wife came to the Dooz, and opened it a little to fee who was _ 
there, and they p2eſently with their Swozds dzawn ruſht in upon her whe⸗ 
ther ſhe would oz no, and bare her down, and b2ake open the Chamber Doo, 
where Porter lap, and bꝛake alſo Percival's Houſe adjoining to it, to get In⸗ 
Sheriff fined for Out- ſtruments to bꝛeak Doozs withal, and did hurt divers in the Houſe. And 
rage inexecuri's c,. mp Lozd [Chick Baron] and [mp ſelf} held the firſt Entry Unlawful, fo: 
2 Cr. 556. Lein. 28. the Opening of the Doo? was occaſioned by them bp Craft, and then uſed to 


e Sethe Violence, which thep intended. : 


— — * _ — _y - — — = <p 
- p q — hens 2 4 — * LIE — ＋ — * 
— — — — . — —— — "4 — 
h — Ju — 23 — 2 
2 1 — + ha þ 
2 — — — 3 — — — — — _ 
* " — 
m _— * . ” - - - 
— ” 
Ww_ 21 


4 
"ESE ">" "RE 
* -- — * — — 


(63) Barrow againſt Lewellin. 


Star-chamber. Libel! aul Barrow p2eferred a Bill in the Star-chamber againſi Maurice Lewel- 
by privy Lerer roche E. lin, foz Wiring unto him a deſpiteful and repꝛoachkul Letter, which, fo; 8 
215. Kc. Co. 12. 35. ought appeared to the Court, was ſcaled and delivered to his own Mands, 
5 Co. 125. Mo. 142 and never otherwiſe publiſhed. And it was reſolved, that though the 
Plaintiff in this Caſe could not have an Action of the Caſe, becauſe it was 
not publiſhed, and therekeze could not be to his Defamation, without his 
own Fault of divuiging it. And all Actions of that Rind do ſuppoſe in auditu 
4 Co. 15. a. quam plurimorum propalavit, &c. Yet the Star-chamber koz rhe Ring doth 
: take Knowledge of ſuch Caſes and puniſh them, whercof the Reaſon is, that 
4 Le, 240. ſuch quarrellous Letters tend to the Beach of the Peace, and to the ſtirring x 
of Challenges and Quarrels, and therefoze the Means of ſuch Evils, as well | 

as the End, are to be prevented. | 

. | 
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Martin verſ. 


Marſhal and Key. & 
| i ( 64 ) Martin verſus Marſhal and Key. 
Ty, Artin bzought an Acion of Falſe Impziſonment againſt Marſhal and S 
al M Key, who jultified and ſaid, that York was a Citp by Pzeſcription Chancery at York, 


T1 ncozpozate, by the Name of Mayoz, Aldermen, and Commonalty, and whether it may de by 
i 0 they had had Time out of Mind a Court called a Chancery Court, 10, de > Ro. 
- foz all cauſes of Equitp ariſing within the Citp between Citizens, to hear ©. 114. Hurt. 59. 
and determine by Bill and Anſwer. And that the Mapoz had alwaps uſed n, 45. + 
to direc Pꝛetepts foz Appearance and Contempt of Ozders, and to impzi- 
ſon foz Contempts of Ozders, and to p2oceed accozding to the Courſe of 
- - Chancery; and then ſhews that another, one Marſhal pzeferred a Bill bekoze 
: Marſhal the now Defendant being then Mapoz, and the Aldermen, and tells 
the Effect, whereupon the Defendant being ſummoned appeared, but would 
not anſwer, and thereupon an Ozder was made againſt him, that he ſhould 
anſwer oz be committed; and becauſe he did wilfullp ſtill refuſe to anſwer; | 
' Commandment was given by the Mapoz to Key the other Defendant, be- | 
ing Serjeant at Mate to take him; who did ſo, and bought him into the þ 
Court befoze the Mayo2.and Aldermen, where he was in open Court com- | 
- mitted koz his Contempt, which Taking and Committing was the ſame Jm- | 
- pziſonment, whereupon the Plaintiff demurred, and it was adjudged a- 
gainſt the Defendants upon one groſs Fault; that where the Pꝛelcription 
was koz Peecepts to be directed (which muſt be underſtood by Wziting) the yam & pr. 62. 
Pꝛetept to Key the Defendant, here whereby the Plaintiff was taken, was by 
Wozd. And if that were Void, which is made Part of the Caule of the 
Judgment, the whole Plea is vicious, though the Committing in open 
Court were good. 3 ; 
But in the handling of this Caſe it was argued bp Serjeant Hitcham, 
that the Subſtance of the Plea was kaultp, fo2 he argued that a Court of 
Eauitpy could not lie in Gꝛant, much leſs in P2eſcription, being a Juric- 
diction to be derived from the Crown, and lo he ſaid it was reſolved by 
"  Popham, Anderſon, Gawdy, and Walmſley, that the Ring could not grant to 


the now Queen to hold a Court of Equity, and that alſo it could not be eee 

7 Preſcription, fo: the Ring cannot Gzant anp thing in Derogation of the r 

Common Law, but cenere placita, attozding to the Cource of Law map be 71. Dav. 32. 2. Fre- 

„aranted and pzeſcribed, and the Chancery in Cheſter and Durham are Jn- 4,8 15: Juil 

“ tidents to a Countp Palatine, which had Jura regalia. And London and 

d the Cinque Pots have Acts of Parliament fo2 them. And indeed J hold 

this to be a greater Queſtion, and of great Conſideration to be admitted, 

te that a Court of Equitp ſhould ſtand upon Gant oz Pzefcription onip, Fo? f 
though it be true that the Court of Chancerp hath alwaps been, and ſo in : | ) 
EFffea ſtands by & Pꝛeſcription, pet that is not well reaſoned, koz in plead⸗ 
ing of anp Thing done in Chancery, pou do not begin pour Plea with Z 
2 a Peeſcription, As In theſe Inkerioz pzetended Courts, but pou plead = | 
ga a Thing done in the Court of Chancery, as pou do all Things done : 

uin the Courts of Common Pleas, o: King's Bench : whereof the Kealon 18. , 56 4.54. 

1el- 1s, that they are Fundamental Courts, as ancient as the Kingdom it ſelf, Bracioo, 193. Mir- 

ko: and known to the Law, fo2 all Ringdoms in their Conſtitution are with the * * 

bs, = Power of Juſtice both accozding to the Kule and of Law and Equitp, 


bath which being in the Ring ag Soveraign, were after kettled in ſeveral 
bas Courts, as the Light being firſt made by God, was after ſettled in the 
his great Bodies of the Sun and Moon. But that Part of Equitp being op⸗ 
aity Polite to regular Law, and in a Manner an arbitrary Dilpoſition is ſtill 
oth adminiſtred by the King himſelf and his Chancelloz, in his Name ab initio, HY 
hat 7 as a ſpetial Truſt committed to the King, and not bp him to be committed 
ing to any other. And it is true, that the one is bound to fules, the other 
vel! ablolute and unlimited, though out ok Ditcretion they entertain (ome 
Fozms, which they map juſtly leave in ſpecial Caſes. — 


Arundel | 


64 Arundel's Johnſon verſe. A 4 
8 Caſe. Throughgood. * 
3 5 Arundet's Cafe. Replevin. 


. 


Viſne ſromrwo places F a Replevin bp Arundel againſt two, ko; raking his Beaſts at a place 
ee .. 1 called Horſedown in Southwark, one of the Defendants pleaded non cepit, 
2 Ro, 667. Poſt. 66. Whercupon Iſſue was taken, the other pleaded that the Place, where, lap 


in the Pariſh of St. Olave's in Southwark, and was the Frechold of the Go- 


tiff replied, claiming a Wap over the Place to another Place in the ſame 

Parish, and Iffue taken upon that Pzefcription. And one Venire fac. was 

awarded fo? trial of both Jſſues from Southwark, and the Pariſh of St. 

Olaves. It was ercepted that it hould. have been onlp de vicineto Parochiæ, 

becauſe. the Place appears to lie there, and therekoze that was the neareſt 
2 Cr. 87. Venue to the Fat. But the Court ruled the Venue well, fo2 though it ought 
to have been ſo, if both the Defendants had joined in the Plea of P2efcrip- 

tion,” becauſe that then thep had both agreed that it had lien in the Pariſh z 

pet betauſe the one Iſſue was Non cepit to the Place, as it was laid in 

| Southwark generally, and he was not bound by his Fellows Confeſſion that 

| $ Co. 133. a. 1 Cr. jt lap in the Pariſh, and there was but one Ven. fac. therefoze that muſt fit 
. 46. ; both their Cafes, which was to have it both from Southwark, and from the 
ti Pariſh in Southwark, and it was alſo ruled that it is not ſhewed that the 
: is of Corporagon, Governo2s were incozpozated, foz it thall be pꝛeſumed by the Plea, 19 Hl. 6. 
—_— E. 80. though 20 E. 4. 2. where one brought Debt by Name of Alderman as 
3. 19 chap. ſans Dean Sucteſſoz, be otherwiſe, fo2 a Succeſſion in one Perſon of Chattels will not 
3 1 cher, „E. be p2efumed without ſpecial Allegation, extept in Caſe of Abbot oz Pzioz, 
4. 89. probis homini- Oz the like Coꝛpoꝛation known in Law to reſt in one Perſon, as well fo2 Chat- 
bur, Noy. 1. 56. A tels as Jnheritances, fo2 otherwiſe Biſhops, Deans, Parſons, Dicars, 
Cs. 105. 4 K. 65. 7. and the fike cannot take Obligation to them and their Succeſſozs, but thep 
will goto the Exetutozs. And Liſney in the Habeas corpus was made Liſtney, 

5 agree —4 the Ven. fac. though the true Name was Liſney, becanſe thep 

ound fs like. | e 


Replevin. (66) Johnſon verſus Throughgood. Trin. 
Goldborough. 22 Jac. Rot. 1734. 
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1 Brnl. 177. 2 Ro. Na Replevin by Johnſon againſt Throughgood Iſſue was taken whether 
Ziegen in ide r 1 one, and all whole Eſtate he had in a Wanoz, had uled to tether their 
ſundry Forms. pre- Dozſes to Stakes in a Place called the Brook, ab & poſt. feftum Pent. annua- 
og to tether tim; and the Verdict found that thep had uſed to do in vigil. Pentecoſtes in 
OO feſto Pentecoftes die lunæ in ſeptimana Pentecoſtes, aut Poſtea ad ſunm libitum an- 
nuatim. And it was adjudged koz the Parſon that did pzefcribe, and that 
the Verdict did maintain the Peſeription, as it was pleaded, becauſe it was 

moze Large, and allo gave a Choi ee. 


. WF 
— — — 


> 


—— — 
2 — . — — * — os © — — 
2 — 4 Þ A 4 - 
ad * * * — — 
2 J - — _ + 


N= Say 


— 4 wy 
as _— 
- D — 

— 
* - 
— - 


2 


_ 


2 = == =: 


"x 


* 


2 


(67) webb. 
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Coroner or Sherift 


croſs. Vel. 15. Cr. El. & the Plaintiff made 
894. Co. L. 1584, Grimſtone, the Sheriff of Eſfex, and therefoze pzaped Pꝛoceſs, Ec. to the 


— — 
* 


El. 574. 


afterwards the Ven. fac. went te the Sheriff, and the Jury paſt koz the 
Plaintiff. And this was moved in Arreſt ok Judgment by Serjeant Towſ:, 
and the Queſtion was whether this Grant to the Cozoners being mecrly 
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well be lefr after it is granted, as befoze have been required at the firſt. 


vernours of the School of St. Olaves, and fo made Cognizance. The Plain⸗ 


Mo. 422, 356. Cr. Cozoners, which being confeſſcd, the Entry was & ei conceditur. And pet 


| Award Proceſs to the Aw was bzought by A. B. againſt Webb, and Jſſue joined, and then 2 5 
urmiſe, that he was Bailiff and Servant undo 


in Favour of the Plaintiff to avoid his Delap by Challenge map not as 5 


vel 15. Nert, whether this be not a Mil⸗awarding of P2oceſs remedied bp the » 
Statute of Jeoffailes. | x 
Grew 


* 
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Green ver ſ. tr C1 33 5 5 ; 


Armſteed. $- 


(68 Green verſus Armſteed. Trin. 12. Choe Ty e 
| Jac. Rot. 1703. 3 Soldsborough. | 


+, 


IN Treſpaſs by Robert Green againſt William Armſteed foz Lands in Clay, Deu land to A. ex- 
the Caſe was thus, that Ralph Green had Iſſue William, and William had <p: B. purchaſe =: 
Iſſue Robert the Plaintiff, and Thomas his pounger Son, and being ſeiſed tnen may fell the 
of theſe Lands in Clay, and of certain Lands in Scukey, did make his Url N 
Toncerning the ſame as kollowetk. Item, J will that William Green mu © 599. 
Son ſhall have mp Houſe and Land in Clay fo2 the Term of his natural 18 | 
| Life, and then to remain to Thomas Green his Son, except the ſaid William | | 
Green do purchaſe another Youſe with ſo much Land, and ſo good in Value She 
as the ſaid Houſe and Land in Clay, foz the laid Thomas his: Son, and | | 
then the ſaid William Ghall ſell the ſaid Boule and Lands in Clay as his & Cr. 158. 
own. And the ſaid Thomas Green ſhall pap o2 cauſe to be paid to his Siſters, TE. 
10 Pounds of good Engliſh Wonep in Fo2m following, that is to ſap, to 
= each of them 20 Shillings bp the Year, until the ſaid Sum of 10 Pounds be 
kullyp contented and paid to the Siſters. 
Item, J give mp Land and Youſe in Stukey and elſewhere to Richard Man- 
ſet ko: Term of his Life, and then to remain to Robert Green and the Heirs 
Males of his Body, and foz Default of ſuch Iſſue to Thomas, and he to pap 
40 Pounds to the Childzen of Robert. The onlp Queſtion was, whether 
Thomas, under whom the Defendant claims, took a Fee-fimple in the Lands 
of Clay, oz but fo: Term of his Life; oz William purchaſed no other Lands 
fo2 him, and both William and Thomas are dead, and it was adjudged with- 
out difficulty that he took a Fee-ſimple after the Death of William; foz though 2 Cro. 415. 
the fürſt Wozds taken bp themſelves would have given him but an Eſfate toz C . 4 3+ 
Life, pet the Wozd [Purchaſe] in the ſecond Clauſe impozts in common © = 
Speech an abſolute purchaſe in Fee, chough a Purchaſe may be allo foz Life; 
as Fee impozts Fee-ſtmple, and the Feaſt of S. Michael the moſt Notozioug 
and eminent Feaſt; except it be otherwiſe ſpecified. And therekoze if a 
Man appoint his Executozs to purchaſe x00 Pounds Land koz a pounger 
Son, no doubt it will impozt a Fee-ſimple : Alſo he ſaps that if William 
Purchaſe, then he ſhall ſell the Land in Clay as his own, that is, he ſhall 
have Power to ſell them then, and not befoze: Whereas if Thomas took an 
Eſtate but foz Life, he might have ſold them befoze as his own. 
Again, he was appointed to purchaſe other Youſe and Land of as good 
Dalue (not pearlp Value) 19 155 33 and Land in Clay. Now the Value 
of the Land is acco2ding to the Yolue of the whole Eſtate. And (o it is 
apparent that the Meaning was, that he ſhould have the one Tand of as 
- good Value and Eſtate as the other: And that appeared alſo in that he was 6 Co. 16.2. Co. L. 9 b. 
to pap the 10 Pounds howfoever ; and it was urged, that the Payment of Cr. 158. 2 Cr. 416, 


10 Pounds did alſo infozce a Fee-ſimple, which were clear, if the Will be / 522 3 <9 
underſtood, that he ſhould pay his 20 Shillings a Pear, from the Death of MOOR 
- the Teſtatoz befoze his Eſtate fell in Poſſeſſion. But becauſe rather take 
- the Meaning otherwiſe, the paying of 20 Shillings pearly could be no 
Peril unto him, becaule if his Eſtate ſhould ceaſe, he would ceaſe his Pap- 
ment; otherwiſe it had been to pay his 10 Pounds at once, but pet it would 
have made the Legacies of 20 Shillings a Pear unto the Daughters uncer- 
tain, which the Teſtatozs made certain, fo2 otherwiſe he would have ſaid, 
that he ſhould have paid it by 20 Shillings a Pear, if the Eſtate came 
do him, and thep live ſo long. And foz the other Clauſe it was holden clear⸗ 
Im, although it ſpake of the Lands in Stukey, oz elſewhere, that [elſewhere] ,. 253: 3 Lev. 
kan never extend to the Lands in Clay upon all the Parts of the Will, as bert ei? 


| Deviſe expreſs 
befoze, though he have no Lands but in Clay and Stukey. But the Woꝛd LL prog 


doubtful Words, 
2 Cr. 599. 


{elſewhere] ſhall be rather Surpluſage and void, than bp ſuch a loo 
to alter a large, plain and particular Deviſe Lettre. n 
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1 66 Cocke verſ” ? Ledſham. werſ. £ Aſton Pariſh verſ. : 
Jennor. Rowe and Mudge. S Birmidge Chapel. 5 
( 69 , Cocke verſus Jennor. Treſpaſs. 
Lit. Seck. 376. Ro. 2. JJ Homas Cocke b2ought an Action of Treſpaſs againſt Kenelme Jennor foz 


8 VBzeaking his Youſe at Dunmow, and Beating him the laſt Dap of 
paſſer diſchargeth all, October, in the tenth Year of the Ring. The Defendant pleads, that he to- 
3 Cro. 31. Co. | .,, ether with one Robert Milborne in the Time of the Treſpaſs ſuppoſed, did 
3140, 122 50-15 Jointly bꝛeak the Plaintiffs Houſe, and beat him, and that aft:rwards on 
tb the thirteenth Map of June 11 Jac. R. the Plaintiff did releaſe unto the ſaid 

__ +. ___. - Milborne'by his Writing, which the Defendant ſhews in Court, all Actiong 

If there be two Diſſei- Meal and Perſonal, &c. and avers, that the Treſpaſs, whereof the Plaintiff 
ſors of Lands, auc ine complaing, and which he and Milborne did jointip, eſt una & eadem, & non 
Rial to oe of them, alia neque diverſa. Whereupon the Plaintiff demurred, and it was adjudged 
i being a joint diſſei- fo2 the Defendant fo2 though a Treſpaſs be joint, and ſeveral to this Pur, 
fin and Treſpaſs, ths pole, that he map ſue either one oz all, pet when two join in a Treſpaſs, 
Companion our. they ſo make one Treſpaſſer, as either of them is as well anſwerable fo2 
10 Co. 119.2. 314% hig Fellows Fac as foz himſelf. And therefoze a Keleaſe to one diſcharg⸗ 


N. b. 105. e. C.; eth the whole Treſpaſs; and alſo a Keleaſe is as good a Satisfacion in 


2 Cr. 349, 385.27 E Law, ag a Satisfaction in Deed; and therefoze if an Exetutoz releaſe, the 


3, 83. 10 Co. 7. a. f. b 


1 Cr. 58, 192. poſt 70. Debt releaſed is judged Aſſets in his Hand : Now againſt joint Treſpaſſezs, 


11 Rep. n there can be but one Satisfaction, and therefoze if thep be ſued in one Aci- 


3 Leo. 192.10 Co. 119. on, though they map ſever in Pleas and Jſſues, pet one Jury ſhall aſſeſg 
2.3 Cro. 860. Cr. Jac. Damages ko; all; and as to the Damages, he that is no Partp to the 


. 399-39 &.3- '7- Jſſue, ſhall have an Attaint as well as his Fellows; and if thep be ſued 


in ſeveral Actions, though the Plaintiff make Choice of the beſt Damage, 
pet, when he hath taken one Satisfaction, he can take no moze, and if he re- 
quire two, an Audita Querela will lie. ab 


Co. B. ka, ls Ledſham againſt Rowe and Mudge. 


Treſpaſs. . 


— By GO 1 Ledſham brought an Action ok Treſpaſs againſt John Rowe and 


where there are divers Chriſtopher Mudge, fo? Jmpziſoning of him five Gaps 4 John pleaded 
others. 2 Ro. 657- not guilty to four Days, whereupon Jſſue, and to the other Wap Juſtifica- 
e. tion, and thereupon another Jſſue: And then Chriſtopher did divide his 
Pleas in like Manner, into two, whereof the latter was a Jultification, and 
_ thereupon Iſſue taken, and then follows the Award of the Ven. fac. in theſe 
Moꝛds, Ideo quoad triandum tam exitum iſtum quam prædictum alium exitum in- 
ter prædict. Thomam & præfatum Johan. Rowe ſuperius mentionat. præceptum eſt 
Vic. &c. And it was excepted, that this Award was inſufficient, as being 
uncertain, and could not be applied to all, though the Jury had given Der- 
dic foz all, but it was ruled good, becauſe exicus map reſpectively ſerve koz 
all reddendo ſingula ſingulis. | 5 


G | | ( 71 ) Pariſh of Aſton verſus Caſtle birmidge Chapel. 


Warwick. 5 | | | 
Church and Chapel e Caſe was in the County of Warwicke, that there was a Pariſh called 
a Een and a Pariſh Church there; there was allo in the ſame Parith a 


Ro. z 250. 4. March Chapel called Caſtle-Birmidge Chapel, and a certain Pzecinc called Caſtle- 


91. 2 Ro.R. 265, Birmidge: The Jnhabitants whereof did refozt to the Chapel, and there 


5 Co. 66, , Palm, 558. married, chziſtned, and received Sacrament and Sacramentals, and had 


17. Degg. 76. Jones * Church-wardens there, and a Perambulation there of it felf, but they buri- 


3535. ed not there, but at Aſton fo2 the Parlonage was appꝛopziate, and the Dicar 


kound them a Curate at his Charge, to ſerve them at the Chapel. Now 


the Church of Aſton being in Decap, the Pariſhioners of Caſtle-Birmidge 


were taxed towards the Keparation thereof, with the reſt of the Pariſh 
of Aſton, and obtained a P2ohibition upon Surmiſe, that there was a 
Chapel Parochial: and that they alone had uſed Time out of Mind to 


repair that at their own Charge, and by fleaſon thereof, had been dil⸗ 


charged of the HKeparation of Aſton Church, pet in their Þzohibition thep 
confeſſed they were within the Pariſh of Aſton, and that thep _— 
2 there 
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Cuddington verſ 2 Worthington wer. 2 
Wilkins. Garſtone. 


— 


there. Now Mot ion was made koz a Conſultation, and Day given to both 
en ring heard it appeared to be as befo2e, ſaving that there were 
ſthewed on the Behalk ot Aſton two Sentences in the Eccleſiaſtical Court, one in 
the 16 of Eliz. whereby the Pariſhioners. of the Chapel were ſentenced to pap 
towards the Kieparation of the Church, and another in the zo of Queen Eli- 
_zabeth, wherebp thep were ſentenced to bear the Office of Church-wardeng, 
at the Church ok Aſton. And now where there were five Sentences on the con- 
crary on the Behalf of the Parichoners of the Chapel thep were all by 
appeal diſannulled; whereupon the Court awarded a Conſultation ; foz 
chough the Surmiſe were Matter of Fact, and triable by the Jury, pet it is 
in Diſcretion of the Court to deny a P2ohtbition, when it appears unto 1 is in the Diſcretion 
them that the Surmiſe is not true, and eſpectally in a Caſe of this Nature, o the Court to de- 
when the Delay of Neparation map turn to a final Decap of the Church, and 1870 r alle 
the intolerable Charge of the Partſhtoners both in Kepairing and in Suit, 
fo2 the Suit in this Caſe had coſt already (as was ſaid) thzee hundzed 
Pounds. Now it was apparent to the Court, that they were to all Purpo- 
ſes Part of the Pariſh of Aſton, and therefoze de communi Jure, were liable : co. 355, 53, 394 
to Keparation with the Heſt; Foz though they had this Chapel fo2 their Eaſe > lac. 363. 
pet thep might reſozt if thep would, to the Mother Church, and the Ke- 
| ſervation of Burial was a Saving of the old Right and no doubt but the 
- Vicar might ſerve them in Perſon at their Chapel, as well as his Curate, 
CTherekoze, ſince the P2oof lap on their Side of their Diſcharge, and ſo much 
: ſhewed to the contrarp on the other Side, and nothing of theirs, ſave only 
an Acquittance in the x1 Year of the Queen, that fozty Shillings wag re- 
ceived of them as of Benevolence, and not of Dutp, made by two chen 
Colledozs fo2 the Keparations; which moved the Court nothing, becauſe 
the Folly of two Men could not change the Kight no2 bind the Pariſh: And 
the ſame Acquittance appeared to have been pleaded and over-ruled in the 
Sentence, in the 16 Year of the Queen: Therefoze the Conſultation was 
awarded, as bekoze, pet it was holden, that ik two Churches parochial be 
united, the Heparation ſhall be feveral, as bekoze. And in the Pzincipal 
Caſe, if the Men of Caſtle Birmidge had been Time out of Mind diſ- 
_ of che Repair of the Church of Aſton, the P2ohibition might have xc 41. 
ain. = | 
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6 Cuddington verſus Wilkins. Caſe. 
= 1 5 1 Roll. 88. Ab; f. 
CWM eg bzought an Action of the Caſe againſt Wilkins, fo2 calling him Palm. c. . #1 
Thiet ; The Dekendant juſtified, becauſe bekozetime he had ſtoln ſome; Cling > Man Thief 
what: The Plaintiff replied, that ſince the ſuppoſed Felony the general Par- pech. Fi. Jae 
don in the ſeventy Year of the King was made, and makes the uſual Aver- Not. 933- poſt 31. 
ment to being himſelf within the Pardon. Whereupon the Defendant de- Joer 357.55 © 
murs : ſee Staundford plac. Coronz 180. That if a Man arreſted foz Felony Swinb. 29. 
b:cak Pziſon, he ſhall loſe his Battail; but pet if the King Pardon him 
that, it is reſtozed. F. Coronæ 281. 1 and 2 E. 3. F. Corona 54. So here the 
Felony is by the Pardon extinc. 5 | 
And in the End this Caſe was adjudged koz the Plaintiff, though it map eo6. 292; Ketw: 26 
be, he knew him not to be within the Pardon; foz there is no Cauſe to fa- 1 $4 52. accord. 
vour idle and injurious Wozds : But perhaps ik he had arreſted him fo2 the 
Felony after Pardon, it might have been excuſed if he knew it not, becauſe 
If 18 an At of Juſtice, vide reſiduum infra fol. 81. | ; 
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(73 Worthington verſus Garſtone. 


N /[ich. 22 and 23 Eliz. B. R. Rot. 378. William Worthington brought an Acti⸗ 
1 on of the Caſe in the Kings Bench againſt John Garſtone, and declared, , 
- * that where he, at the Kequeſt of the Defendant, did ſollicite and pꝛolecute an weſme Cafe Vaugh 9 
| Actionof Treſpaſs between the laid Garſtone Plaintiff, and, and John Saunders 
Defendant: the ſaid n to pap to the ſaid Worrhington one 


hund2ed 
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69 Richards 3 Priddy — 3 Leiceſter ver/. 8 Lovelace ver ſ. 


Carvamel. Maſſie. Read. Cocket. 


| «Lag OM n hundzed Pounds; the Defendant pleaded, that he made no ſuch Pꝛomiſe, 
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1 Cr. 85. Co. L.212. b · 


. ELLE. 


Action for a Sum pro AND it was found fo? the Plaintiff, and aſſeſſed Damages to ſeventy Pounds, 
miſed for ſolliciing. and now it was alledged in Arreſt of Judgment, that the Solliciting and 
Winch. „. 1 C10. 10, Pꝛoletuting of another Man's Suit, is not lawful foz any, but fo2 an Attoz⸗ 
107,193,769. 3 Cr. 760. nep, 02 Counſelloz at Law, But the Court did agree without Argument 

(Wray being abfent) that it is lawful to be a Solicitoz, if it be not foz Main⸗ 


tenance, oz that he lap not Monep out fo2 Maintenance. 


Co. B. Aſſumpſir. | 0 74 ) John Richards verſus Matth. Carvamel. 


Brownl.1R. 10. 1 Ro. 


n III. 12. Jac. Rot 790. John Richards bzought an Aſſumpſit againſt Matth. Car- 
Notice when neceſ- vamel an Attoznep of the Common Pleas, And declared, that whereas 
fry: 20 5 vow he had inkozmed in the Erchequer againſt one Milton, kor ingroſling of Co2n; 
7 Co. 92. b. Cr. Car. and was readp fo2 Trial, that the Defendant in Conſideration, that the 
$4, 194. Cr. Jac. 223, Plaintiff ſhould not pꝛoceed to his Trial, but ſhould deſiſt from his p2oceed- 
og ing, and ſhould allo deliver him a Note of his Coſis and Charges, ex- 
pended in the Suit, did pꝛomiſe to pay him ſuch Charges expended in the 
Suit at the Plaintiff's firſt comming into Somerſetſhire, and then laid the 
Perfozmance of the Conſideration on his Part, and that ſuch a Dap after, 


and befoze his Action he came firſt into Somerſerſhice, that is to ſap to Taun- 


ron, and pet the Defendant paid him not his Charges, being ſix Pounds odd 

Monep, which he had disburſed, and made known to him, by his Note de- 

1 Roll. 462. ultra. Tivered (as afozeſaid :) And upon Non aſſumpſic, it was found fo2 the Plain- 
tiff: And it was laid in Arreſt of Judgment, that the Plaintiff ought to 

have given Notice unto the Defendant of his firſt coming into Somerſetſhire, 

La. 168, 2 Cr. 493- becauſe it was a Thing lying beſt in his own Notice, and that alſo becauſe 


the Defendant undertook not the Papment by Bond, but by Aſſumpſic onlp, 
And to this Opinion Warberton agreed, | 


(75) Priddy verſus Maſſie. 


Ven. fac. form amend- 


Rd N Ejectione firme was brought by Priddy againſt Maſſie. Jn Arreſt of 


2 Cro. 595. | Judgment after a Yerdict, it was ſhewed, that in the ven. tac. the Con- 


cluſion was Er habeas ibi hoc bre. omitting nomina juratorum, &c. Allo that 
8 be where but one was put in bp tales, the Title of Addition was, nomina jurato- 
Dots rum, &c. And pet Judgment was given fo? the Plaintiff, fo2 the ven. fac. 


1 Cro. 38. is warranted, and muſt be amended bp the Noll, and the other Exception is, 
nothing. 1 Cro. 46, 162, 442, 458. 


Debt. (76) Leiceſter againſt Sir William Read. 


T eiceſter bzought an Action of 500 Pounds Debt againſt Sir William Read 
2 om 94 L as Executoz, in London, de bonis teſtatoris, and 5 . Damages, de 
Teſtatum requiſite up- bonis propriis, ſi non, &c. upon Fieri fac. into London, the Sheriffs return 


on the Roll. that he had W the Goods, and that he had no Goods ok his own. 

Whereupon Leicelter took a Fieri fac. againſt him into Durham de bonis pro- 

priis, and the Wzit was quod teſtatum eſt, that he had Goods there, but 

indeed there mas no teſtatum upon the Roll, noz Warrant koz the Writ. 

| Whereupon a ſuperſedeas wag awarded, and an Execution upon that Wzit 

Yelv.6 Cr. El. 597, made by a Dale of a Leaſe diſcharged. And it was a Caſe of great Extre⸗ 
AA mitp p2oſecuted bp Leiceſter againſt Conſcience. 5 


Brownlow. EN Sir Richard Lovelace and his Wife 


Bro wnl. 1 R. 47. Cr. againſt Ar thur Cocket. 
el abr 93, 89. | 
ew Bond given diſ- 


Ich. 6. Jac. Rot. 1001. Sir Richard Lovel d hi : i 

hargeth not another. a l ace an 1s Wike, brought an 
585 Go 5 .v. 1V 1 Action of Debt upon an Obligation of 100 Pounds, made nes * 
6 bt e. Er. Car. ſhe was (ole, fo: the Papment of 52 Pounds 10 Shillings, by Arthur Coc- 


F 69, 1Cr- 193- ket the Defendant, who pleaded that at the Dap of Papment of the 52 


| 4 C060. a. 5 Co. 28. b. Pounds 10 Shillings, he and ſuch an one as his Son did make a new 


Dyer 21b. 20H. 6. 45. b. 


Styl. 339. Dy. 1. a. | Pond 
6 Co. 44. b. Mo. 87 2. 
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Rawden verſ. e Boothly ver /. 8 Au 
r 


ſtin verſ. a | 
1 Baily. Jervoyſe. 69 


1 LA . Y 1 


Bond of another 100 Pounds, to the ſaid Wife being then alſo ſole, fo? the 28 3 
Papment of the ſame 52 Pounds 10 Shillings at another Day then to come, b. 5 8. G0. 75. b. 
in full Satisfaction of the ſaid 52 Pounds 10 Shillings, and that the ſo ac: | 
cepted it, whereupon it was demurred and judged fo2 the Plaintiff, fo2 it 

was holden no Satisfaction actual and pzeſent, as it ought to be, 


(78. ) | Rawden verſus Strut. — 


T5 13 Jac. Rot. 1011. Rawden brought an Action of Debt againſt one 1 Brownl. 4. 
Scrur, upon an Obligation foz Papment of a leſs Sum. And the De argen for abe 
fendant pleaded a new Bond given at the Dap in full Satisfagion, and ſo 


whether this amount 


accepted, as in the fozmer Cale, but the Plaintiff did not Demurr upon the , Conteſſion of che 


Pleo, but took Iſſue that it was not accepted, cc, And by Verdict it wag — Apr. 326. 
found againſt the Plaintiff. And pet Hutton fo2 the Plaintiff pzaped Judg- 8 Mo. 867. . 
ment, becauſe the Bond, whereupon the Action was bzought, and the Action NP 

it ſelf was dented, but as good as confeſſed, and the Plea to diſcharge it 

was none in Law, And reſembled it to the Cale of 9 H. 6. fol. 37. But it 

was ſaid on the other Side, that by the Statute of 32 D. 8. of Jeoffails, Ant. 56. rok 113. 
Judgment ought to be given fo2 the Defendant, acco2ding co the Verdict. 

Note, that the Caſe was miſtaken by Hutton, fo2 the Plaintiff was Non- 


ſuit befoze Verdict. 


( 79) e Boothly verſus Baily. 


BS Executoz of Gilbert, bzought a Prohibition againſt Baily, and Br. Chattels 11 Co. L. 


his Surmiſe was, that whereas Sir Bernard Whetſton was ſeiſed of the ub. Cro. 365. 


Manor of Woodford Hall, and that he and thoſe, whoſe Eſtate he hath in the Moor 878. 8H. 7. 12. 


12 Co. 105, 106. No 
ſame, had uſed Time out of Mind to have a peculiar Pew in the Bodp of 78, 104. Godb. 260, F 
the Church, and that the Defendant by Suit in the Eccleſiaſtical Court, ben in che! 


Pew in the Body of the 
ſought to diſpoſſeſs them of the lame. 2 1 he Body of the 


And bp the Opinion of the whole Court, this was no ſufficient Gzound Co. L. 13. 

of Prohibition: Foz though the Church and Church⸗pard be in Taw the b. 121 b. op. 140. 
Sopl and Freehold of the Parſon, pet the Ale of the Bodp of the Church, 

and the Repair and Maintenance of it is common to all the Pariſhioners. 


And fo2 avoiding of Confuſion, the Diſtribution and Diſpoling of Seats and 


The Court ſhall judg 
Charges of Repair belong to the Ozdinarp, and therefoze no Man can chal- e Dilcre fon tho Cen. 
lenge a peculiar Seat without a ſpecial Keaſon. But if it had been p2eſcri- 


venience of Things un- 


bed, that Hir Bernard Whetſton, Et. had uſed Time out of Mind at the ir on⸗ 1 Sid. 88, Degg. 180. 


3 Coſts to maintain that Pew, and had therefoze had the ſole Uſe of it, the de + Pop. 140. Cr. 
2 


eſcription might have ſtood, and had been Warrant koz a Pꝛohibition, 76 Cech. 1% Ke. 


though the Pew were in the Bodp of the Church, And fo it is in the like *#* 
Caſe of an Alle oz Chapel adjoining to the Body of the Church upon the 
ſame Difference, whether it have been maintained bp the whole Pariſh, oz by 
ſome particular Perſons, like unto the Keaſons of a Chapel of Eaſe. 


(80) Auſtin werſus Jervoyſe. 


* 13 Jac. Rot. 2180. John Auſtin being within Age bꝛought an Aſſump- 2 Brownl. 11. Poſt 77. 
_ fie by Pꝛochein Amy, againſt Jervoyſe, and declares, whereas he bought gen, ae +5 


of the Defendant a Þozſe fo2 a Piece of Gold of 22 Shillings paid in hand, Ant ro give 


and fo2 11 Pounds moze to be paid at the Death oz Marriage of the ſaid 390% fo 11 Pounds = 


John, fo: which he ſhould become bound with ſufficient Suretp bp their el,. an. 
ziting obligatozy. The Defendant in Conſideration thereof, pzomiſed to 2 und 120. 4 Co. 53, 


deliver him the Yozſe when he ſhould be required, and ſaps, that afterwards C. 1 % b Pol / 
be offered to become bound to him, but faps not by his Writing oblj- 9) Y*! 49, 58. 4 Co 


gatozy, with a ſufficient Suretp foz the Papment of the ſaid xx Pounds (as b. C S. 2037s: 
afozeſaid) but pet he hat | | > Co. 43-4, 1 Cr. 224. 
— . ) but pet he hath not delivered Him the Hozle, though he were re- 1202-43-51 C 78 
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parker werſ. — Plat verſ ? Lambe werſ. ? 


70 Nevil and Wood. § Plummer. S Wiſeman. 
” 1 The Jſſue Non Aſſumpſit, and the Verdic foz the Plaintiff. But he could, 4 3 
2 Cro. 116. not have Judgment, koz he ſhould have tendzed the Obligation ſealed, he " 


Severance Fitz. 23. ſhould ſet down the Sum, that the Court might judge if it were Suffictens 
fo2 the 1x Pounds, the Suretp ſhould have been named, 


( 8x ) Parker werſus Sir John Lawrence, and Nevil and Wood, 


Cheq. Cham. Treſpa, JOhn Parker bzought an Action of Treſpals againſt Sir John Lawrence, and 
H. 11 Jac. B. R. Rot. one Nevil and Wood. Lawrence pleaded not Guiltp, whereupon Iſſue: 
ens, Wood made a Juſtification ; whereunto the Plaintiff replied, and 
lenk Cent. zog. thereupon a Demurrer joined: hanging the Demurrer, the Jſſue was tri⸗ 
18. 76. OE | againſt Lawrence, and Damages given, and Judgment againſt him. 
BE bb 190. 2 ey.” And after Judgment the Plaintiff entred a Nolle proſequi againſt Nevil and 
177. Wood, whereupon this being in the King's Bench, they all bꝛought a Wzit 
V. Cocke 2 part. 2, Of Erro: againf Parker, in the Exchequer Chamber, and alledged fo2 Erroz, 
&c. 11 Co. 7.2.1 Co. that the Nolle proſequi diſcharged all the Deſcendants; and it was agreed 
243. 551. 1 Cr9-23+ bp the Court, that if the Nolle proſequi had been befoze Judgment, it had 
1s. i diſcharged the whole Action, and ſo had it, ik Judgment had been againſt 
— them all, and then the Plaintiff had entred the Nolle proſequi againſt the 
Treſpaſs, and Nonſuit f Wo, ag befoze, fo2 Nonluit oz Keleaſe, oz other Dilcharge of one diſcharges 
n e ben er e, Pe pa fad again the Aber e ie & the 
1 Cro. 55, 551. Noy 116. gain awWrence o | 5 en 
Ben. 59 pol, 190. Cr. Ts divided from Lawrence, and are not ſubject to the Damage found againſt 
Jac. 443+ 138, him, it was adjudged that he was _ 3 = fo 1 

ote alſo that it ſeems that Nevil and Wood ſhould not have joined in 
toi Wit of Erroz. Foz there was no Judgment againſt them, noz they 

rieved. 

* Note, the Wzit ok Erro is ad grave damnum, &c. 
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Mo „ Lady Plat verſus Plummer. 


1 1. the Exchequer Chamber in a Writ of Erroz by the Ladp Plat againſt 
an E it was ruled bp the P2actice of the King's Bench, that 
Ball entered lat Day though the Defendants Bail be taken and entred but the laſt Dap of the 
ot the Term. Term, and the Bill be put in befoze any Time that Term, it is good enough, 
7.12. Jac. K. B. kor. net from the Time of the Bail the Defendant is Anſwerable as in cuſtodia 
_ Meuÿareſcalli, and not befoze in Strianeſs of Law. 


(83) Lambe verſas Wiſeman. Error. 


enk. Cent. 293. I Ambe bꝛought a Wzit of Erroz againſt Wiſeman upon a Judgment gi- 

Yen fc returned by L ven againſt him = the King's Bench upon an Obligation, Jiſſue taken 

ewo of 4 Sgr. 103%, upon Papment, upon a good Surmiſe the Venire fac. was awarded to the 

H. 11. Jac. 36, 2 . - 

2 Cro. 383.2 Roll. 673. C020ners, and Yerdic found and Judgment fo2 the Plaintiff. The Erro: 
aſſigned was, that where the Ven. fac. was returned by two Cozoners only, 
and the Diſtringas bp thzee Cozoners ; there were at the Time of the Award 
and Kcturn of the Ven. fac. and Diſtringas 4. and it was agreed that this 
was at the Common Law plain Erroz, fo2 Cozoners as Miniſters muſt all 

Eo. dle meine. Join, but as Judges thep map divide. But by the Statute of Jeoffails 

it was made good bp the Wozds of imperfect and inſufficient returning of 
P2oceſs by Sheriffs oz other Officers: Yet the Court was of Opinion, that 
if one Sheriff of London make his fieturn without his Fellow, that this 
would not be holpen, as being no Return at all; oz a Keturn without the 

be 83 Sheriffs Name ſubſcribed, becauſe the Court knows that one Sheriff there 

a, 39. 11 Co. 4. 9. ig two Perſons, but it appears not to the Court, that there are moze Co⸗ 

| roners. —— | | f gie 3 
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| Sherley ad his Wife? 
. _ werſ, Barbara Wood, 


840 Sir John Sherly Knight, and Dorothy bis Wife, late Wife of | Co. B. | | 
8 1 Sir Henry Bowyer, againſt Barbary Wood IWidow. | 


Jr John Sherly Knight, and Dorothy his Wife, late Wife ok Sir Henry : Co. 488. ess. 
N 8 Bowyer, bꝛought a Wait of Dower againſt Barbary Wood Widow, of Rep. 33. m. 


f | Fans Agr 2 Rolls 422, 423. Mo. 
Lands in Hartfield, ex dotatione Bowyer quondam viri ſui, the Tenant pleaded, $7. 872. poſt 104. 


that the ſame Bowyer being ſetſed of the Mano? of Wilborough in the ſame Suffer. fl 10 Jac, Rot. 
Countp, did make a Feofſment thereof, to the Uſe of himſelf and the ſaid #1. and Tr. 10. jac. 
Dorothy then his Wife, fo2 Term of their Lives, koz the Jointure of the ſaid . 
Wife, the Kemainder to one Bowyer, and then died: And that the ſaid Do- 
rothy held her in by Survivoz, claiming her ſaid Eſtate, and lo demanded _ 
Judgement: The Demandant replied, that befoze the laid Feoffment made 
the ſaid Sir Henry Bowyer being ſeiſed of the ſatd Mannoz did covenant to 
ſtand ſeiſed thereof, (by the Name of his Land in Suſſex, ercept ſuch as he 
had deviſed, oz ſhould deviſe by his laſt Will and Teſtament : And in the End 
of his Plea avers that he made no Devile thereof) to the Uſe of himſelf in 
Tail, the Kemainder to his ſaid Wife foz Term of Life, the Kemainder to 
Sir Thomas Hendly in Tail, and afterward made the Feoffment prout, and 
then died without <Jſſue. And that ſhe entred and was ſeiſed bp Fozce of a 
Kemitter, whereunto the Tenant rejoins that ſhe held her claiming her 
Eſtate by the Feoffment in Jointure, and demands Judgment, whether 
againſt that Claim ſhe could be remitted; upon which Plea the Demandants 
demurred. And Nichols, Winch, and mp ſelf held the Tenants Plea inſuf- 
fictent, but Warberton was of the contrary Opinion. | 
And firſt was held, that the iemitter to the Woman could not wozk till 
her Þugband was dead without Jſſue, becauſe till then the Poſſeſſion and 
Right did not meet together in her. Allo we held, that becauſe both the 1 
Eſtates were made unto ber during Coverture, that therefoze regularlp upon Poſt 255. Sid. 65. 
the Death of her Husband the might claim which Eſtate ſhe would, accozd- © 357-* 
ing to the Books of Mich. 2. and 3 Eliz. Dyer 191. and 18 Eliz. Dyer 351. 
But A ſpeaking laſt added this Diſtinction, that though this were true, 
where the Election did concern no Body but her ſelf (and ſo are thoſe two 
Caſes there without P2ejudice to a third Perſon) pet here Hendly was in 
. Kemainder by the firſt Convepance, and not lo by the fecond; and there- 
kiogne it ſhould be a P2ejudice to him in his Kemainder (which roſe together pot, 255. accord. 
with the firſt Eſtate, and that thep two together make but (as it were) go 
one Eſtate to ſome Purpoles : fo2 perhaps upon a Gzant of Keverſion ir 
might be otherwiſe) it the Law ſhould not judge her in her Kemitter at 
the firſf, volens nolens. And ſo is the Judgment expzeflp 41 E. 3. x7. in 
John Sayes, Cafe and never Judgment to the contrary ſince: And ſo J hold 
with Littleton it a Tenant in Tail infeoff his Son within Age, and die, Remitter volems wiene 
the Jſfue in Tail ſhall be remitted, being a Kind of third Perſon bp the for Benefit of a third 
Antent of the Statute of Weſtm. the 2. though temps E. 1. Fitz. Remitter 13. — | 
the Giepozter be of a contrary Opinion. Now accozding to mp Opinion, 
a Plea of Claim bp Fozce of the Jointure is utterly avoided by the Ne- 
„ teellitp of the Remitter wzought by Aa in Law, But if the Elegion be 
allowed free, pet the Claim by Fozce of the Jointure was pleaded out of 
Time, and ſo is idle, and requires no Traverſe, whereof the Keaſon is * © * 
plain, koz the Statute. of Uſes hath a general Purview, That Jointutes 
made foz Wives, without diſtinguiſhing befoze, oz after Coverture, ſhall 
bar Dower, and then comes with a Pꝛoviſo, that, if it be made during 
Coverture, ſhe map refuſe it and take her Dower, which is a Kind of Keme- 
pdp p2ovided fo? her out of the Generalitp of the Law, and therekoze muſt be 
pleaded by her, And in this Caſe there appeared nothing to the Court 
until the Tenant firſt pleaded of any other Eſtate, that the Wemandant had, 
but onlp the Title of Dower, and therefoze it was in vain to plead that ſhe 
klaimed bp her Jointure, becauſe there appeared no other Eſtate to claim bp, Pleas out of a Time 
linke unto the Point in the latter End of Walſingham's Caſe, where the Aver- nd Fan and not tra- 
ment, that Sir Thomas Wyat had Iſſue alive, was holden void. And lag 
there, if a Man bzing an Action upon an Obligation by J. S. and aver that he 
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2 | Foreſt verſe? Humberton Pope 48 | | 
15 Sandland. & verſ. Howgil. & Skinner. 


— 


r * 


wag then of full Age, oz plead a Feoffment abſolute and without Condition, 

theſe Averments are out of their Place, and therekoze void, and ſo the other 

Party ſhall plead Nonage oz Condition, and ſhall not traverſe, but be tra, 

verſed. And this was the main Point, wherefoze Judgment was given fo? 

x Cr. 490. the Demandant, becauſe the Kemitter and the Claim by Fozce of that a; 

5 mounted to a Rekuſal of the Jointure, and therefoze that ſhould have been 

traverſed. 3 | | 

jon that croſ. Laſtly, the Exception J held to be void, koz there could be no Lands at 

— Saane FE that Tine deviſed, becauſe Bowyer was alive, and the Exception of ſuch 

| Lands, as he ſhould after deviſe was repugnant, becauſe the Covenant was 

to take Effect from the making of the Jndenture. As if a Man ſhould bar: 

gain and (ſell all his Land (except ſuch as he ſhould after Deviſe.) And be: 

ſides, ſuch an Exception undoeth the whole G2zant, oz pzetended to put it in 

poſt, 179. his Power to revoke all, and therefoze is void, as 18 Eliz. lib. A. Jf J. S. 

make a Leaſe of all his Land in Dale, except the Manoz of Dale, and he 

hath no Lands there but the Manoz, the Exception is void, and all will 

paſs. But here this Point of the Caſe was cleared, becauſe it was averred 

that this Manoz was not deviſed. So Judgment was given fo2 the De⸗ 

mandants, Warberton being to the Contrarp, and a Writ of Erroz wag 
bought in the Kings Bench. | 


Jenk.Cent.293. 1 Rolls. (85) Foreſt verſus Sir James Sandland Knight. 


754, 755. 1 Ro. R. 29. 


1 Rolls Rep. 294 5 DLKRancis Foreſt a Frenchman brought an Aſſumpfit againſt Sir James Sand- 


2 Cro. 171. Yelv. 15). L land, and one Doctoz Tenant was his Bail, and Judgment was given 
Jones 325. 1 Cro- 408, in the Rings Bench againſt the Pꝛintipal, and after by Scire fac. againſt the 
G. Cd 126 455.454, Bail, and now rhe Pzincipal and Bail jopned in one Writ of Erroz in the 
$74. Cr. Jac. . 6, Exchequer, and it was abated by Judgment, becauſe thep could not jopn; 
Jone: 305. 3 Cr. 730, and it was deſired, that the Bail might have a new Writ of Erroz by him- 
Checg. chamb. Error, ſeff, Quod coram vobis re ſidet, but it was denied him, both becauſe the Scice 
erp" che fac. is none of the Action, wherein the Writ of Erroz is given in the Exche- 
ſeveral Judgments a- uer Chamber; and alſo becauſe the Recozd doth not abide befoze theſe 
ainſt Principal and Judges, but in the Kings Bench; pet it was otherwiſe ruled heretofoze, 
Error our of the King's in the Cale of one Matthewes, but it paſſed ſub ſilentio. 


Bench, Quod coram vo- 


1 (86) Humberton verſus Howgil. 

lenk. Cent. 299. 'Umberton recovered a Debt againſt Thomas Howgil by Judgment, 
hes RT. II who dped, and upon a Scire fac. againſt the Tcrretenants, the Sheriff 
Rot. 2174. and H. 11. returned John Howgil Tenant of an Youle that was his, at the Time of 
2 88 LE Judgment in Yarmouth: John Howgil came in and pleaded that Thomas in- 
"no Conveyance, © FeOffed him long befoze the Judgment in Fee abſque hoc, that he was ſei- 
Poſt, 166. ** ſed at the Time of the Judgment oz anp Time after; Whereupon Iſſue 


„ was taken, and the Jury found the Feoffment, but further ſaid, that it 

was made by Covin, to defraud the Plaintiff and other Czeditozs. And 
Judgment. it was judged koz the Plaintiff, foz Thomas remained ſtill ſeiſed, as to the 

Creditozs, notwithſtanding the Feoffment. But if the Jſſue had been ta- 

ken directlp infeoffed, oz not inkeoffed, it had been found againſt the 

Plaintiff, koz in that Caſe he muſt avoid rhe Feoffment bp Covin el⸗ 

pectallp pleaded, fo2 it is a Feoffment tiel quel. As pou cannot plead non 
1 Co. 119. b. plo. 66. b. eſt factum generally upon the Dtatute of Uſurp, oz the Statute of Sheriffs: 
3 Co. 59. 4. Poll, 16-* But here the Aſſue is general ſeiſed, oz not ſeiſed by the Feoffment like 
Jenk. Cent.295.1 Leo. Gooches Cale, Co. lib. 5. fo. 60. And therekoze the Covin map be given in 
226. Pet. 80, 3 Cro233- Evidente, when the Feoffment is given in Evidence, 


11 (87) Pope verſus Skinner, Replevin. 
| t. 1051. | 


les Keef, 708 JL YOP® bꝛings a Keplevin againſt Skinner, who avows the Taking ag a 


1 Commoner, becauſe the Plaintiffs Beaſts were in the common Damage 
Rot. 2017, 14 ktelant in April xx Jac. The Plaintiff in Bar ſaps, that one Williams was 
Leaſe miſrecited, and 5 | 1 | | ſeiſed 


et well. 3 
atch. 93. | 
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Curtice's : * 
Caſe. Cale; - 


——_———___ 


Ceiſed upon a Youſe and Land, Tc. Whereunto he had Common, Kc. and 
demiſed the ſame unto him, the zoth Dap of March, in the ſame 11 Year, 
to hold from the Feaſt of the Annunciation next befoze foz a Year. The 
Avowant traverſeth the Leaſe modo & forma, whereupon Jiſſue was taken, 
and the Jury ſaid, that Williams made a Leaſe to the Plaintiſſ, on the 25th 
Day of March foz one Year, from thence next enſuing : And though this be 
not the ſame Teaſe, that the Plaintiff pleaded (fo2 this begins on the Dap, 
and the other begins not (o ſoon) no2 was to take his Limitation, but 
from the Dap excluded, pet the Court gave Judgment koz the Plaintiff; 
koz the Subſtance of Aſſue is whether the Plaintiff have ſuch a Teaſe oz no 
from Williams, as bp Fo2ce thereof he might Common at the Time, which ap- 
peared fo; him in this Caſe, and the Modo and forma in the reſt is not mate⸗ 
rial; pet it muſt not depart altogether from the Fo2m of this Jſſue, foz if 
it had been found that he had Kight of Common, bp a Leaſe from another, 
oz as an Owner, it would not have ſerved his turn, fo2 that had been clear 
out of the Jſſue, both in Matter and Fozm, Yet it was granted, that if 
he nad declared in Ejectione firmæ thus, it would have been againſt him 
clearlp, fo2 there he demands and recovers the Term, and therefoze muſt 
take his Title truly. Note that in this Caſe, the Jurp might have found 


direalp againſt the Plaintiff non dimiſit modo & forma, and could not ſafelp 
have found a general Derdict fo2 the Plaintiff, ſo that the Judgment of Law 


upon the Verdict is in Manner againſt the Verdict, 
(88) Curtice's Caſe. 


Ut of the Court ok Wards, this Caſe; There was an Once found by 

Writ of Mandamus, befo2ze the Eſcheato2 of Launceſton in Cornwall, after 
the Death of one Courtice that he died ſeiſed of ccrtatn Goods (ſed de quo, 
vel de quibus, vel per que fervitia ignorant) whereupon a Melius Inquirend' 
was awarded, reciting the Place and Time of the fozmer Jnquiſttion, vir- 
tute brevis de Mandamus, and that Ignoramus of the Tenure, and ſap not that 
it was found befoze the Eſcheatoz, and then p2oceeded & quia jam accepimus, 
that the ſaid Lands o2 ſome of them were holden of by Knights Service in 
chief, oz otherwiſe by Knights Service, Tibi præcipimus that pou ſhall en- 
guire whether the ſaid Lands oz any of them be ſo holden. The Chief Ba- 
ron Tanfield and J (Coke abſent) were of Opinion that the Want of Co- 
ram was well enough, both becauſe it was virtute brevis, which muſt be be- 
foe the Eſcheato2 ; and becauſe there is a Melius Inquirendum in the Oe- 
gilter fo, and a Quæ plura in Fitz. Na. Br. 155. But we held the Writ vi- 
cious, becauſe in an Ignoramus the Jnquirp of the Tenure ought to be free 
and at large and ought not to be reſtrained to the Kings Tenure onlp, 
which is both without Pzetedent, and P2cjudicial to the Truth, 


(89g) Tredwayes Caſe. 


E Tredway being the King's Ward of Lands, holden of the King 
by linights Service in Chick, died the King's Ward; and bp Devene- 
runt after his Death, it was found in the Thirteenth Bear of the King, 
that Lettice and Elizabeth were his Siſters and Yeirs, and both of full Age. 
And that Lettice the Elder, in the Life of her B2other the Ward, departed 
the calm without Licence, to prevent her Religious Education, and was 
and remains a Nun p2ofeſt at Doway, and that the p2ofits of all the Lands, 
bp the Statute of 3 Jacobi cap. 5. belong unto her other Siſter Elizabeth. 

The Queſtion was, what ſhall become of the Part of Lettice; and my 
To:d Chief Juſtice Montague and J agreed clearlp, that the Moietu of 
Lettice, as to rhe State of the Land was not fozfeited no2 ſettled in Eliza- 
beth, fe2 the Statute is, that ſhe ſhall take no Benefit by Deſcent, Fc, not 
that the ſhould not take by Deſccut, and then p2oceeds to ſkew the Mean⸗ 
ing thercof, that the laid P2ofits during her Unconfo2zmity, ſhall be recei⸗ 
ved by the next of Lin, and they wy ſhall be anſwerable unto Her after 


y her 


Hutt. 121. Co. L. 46. 


Ante 53. 9 Co. 112. a 
Poſt. 249. 2 Cro. 136. 
1 Cro. 272, 282. Jones 
314. Vel. 148. Dy. 
116. b. 2 Ro. 682. 
Co. L. 281. Poſt. 209. 
Ant. 55. Poſt. 82, 89. 
2 Ro. 704, 708, 55, 56 
1 And. 13. 


Melius Inquirend. up- 
on an Iguoramus ought 
ro be at large. Jenk. 
Cent. 294. Mo. 317. 


Ante 38. Accord, 50. 


Chequer. 


This Caſe was reſol- 
ved by Montague and 
my felt for the King, 
and ſo publiſhed and 
decreed in the Court 
of Wards; Tr. 15 
Jacobi, Tanfield Chief 
Bron continuing in 
the contrary Opinion. 
lenk. Cent. 297. 
Ley. 59. 
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her Conkozmitp, and therefoze this Statute differs both from the Statute ' 

_ of 5 R. 2. of conſenting to raviſhing, and xx H. 7. of Diſcontinuances by 
Women; fo that if this were in Common Lands, we doubt not bur that 
Elizabeth might enter into all, and take the Pꝛollts bp Fozce of the Statute, 

Co. 61, b. But now here is a third Perlon, that is, the King, that is intereſſed in 
the P2ofits till Tiverp ſued, and he is not bound to give Livery to the Heir, 
till the Oath of Supzemacy be taken: So as the verp Heir cannot enter in 
this Caſe upon the Ring, no2 ſue Livery: Neither ſeems it the Meaning 

al this Lam by General Woꝛdg which are ſatisfied in other Caſes to change 
the fozmer Law in this Point, either to give the Siſter Power oꝛ to fake 
that Fall without Livery, oz to ſue Tiverp in her Siſters Name, without 
her Sifiers perkozming of the due Ceremonies; and the P2offts received by 
the King, anſtver the Scope of the Law, that the Hecuſant hath them not 
fo? her Püniſhment, and not to beſtow in ill Uſes. And make the Cale, that 
this were a Son and Heir, J hold the next of Kin can neither require Tive⸗ 
rp out of the King's Hands, no? enter without Livery, And it is conkel⸗ 
ſed, that if the Siſter beyond Sea were within Age, and lo in Ward fo the 
King, that the other Siffer coming to full Age, could not demand Tivery , 
of that Part in her Siſterg' Name during her Minozitp, and pet the Wozds | 
will carrp it. And by this Conſtruction it ſhall be better with a Aieeuſant 
fiping the Realm, than abiding here. And ir may be made a Pzatttce, that 
the Bing's Tenant oz a Hiecttſant map fend His Heir apparent over, and 
then the next of Kin ſhall receive the Pzofits, who map perhaps implop them 
under-hand to the Uſe of the Yeirs in all, oz in part, which Bargain map 
easily be made, conſidering that it is bur Tenant at Will to the Heir that 
is Ab2oad, who returning and conkozming ſhall both take the Land, and re⸗ 
cover the mean Pꝛofits; and ſo the fozmer Statute, viz. x Eliz. c. that re- 
quires the Oath of Supzemacp befoze Livery, made as well fo? their 1 
niſhment, as the King's Profit, deluded, And luppole that ſuch an Hei 
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| OP bepond Sea ſhall bargain and ſell his Land to a Stranger, which he may 
do, frrice his Eſtate remains (as afozeſaid) J hold that the Bargain in 
ſuch Caſes ſhall pꝛebent rhe nert of kin, and alſo take the Tand out of 
his Hand ik he have entred, as in the Common Cafes. But pet J hold 
clearly that the King in ſuch Caſes map refuſe to gibe Livery to the Bar- 
gain, ſuing it in the Name of the Heir, except he come and take the Oath 
of Supꝛemacp in his own Perſon, actozding to the Taw, 
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(99) Barnes his Caſe. 


+» 


Uſe in Abeyance whe- Dis was the ſole Queſtion in the Court of Wards, whether a Uſe ri- 
er of all carry the 1 ſing by Covenants, to the right Heirs of a Daughter per alive ſhould 
ance, 7” fo far tranſfer the Kemainder in Abepante that it ſhould not be as a Hever- 

ſtion ſtill in the Covenanter: whereof Liverp ſhould be ſued after his Death, 
becauſe there is no Perſon in being (which is the Wozd of the Statute of 
Uſes) in whom the Land map veſt. | 
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che. | (n) Knightley's Caſe. 
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RA Knightley was to ſue a general Livery as Heir to his Father 
LY. Edward, and an efpectal Liverp as Heir to his Mother the Ladp Bevil, 
and ſued a ſpecial Livery in theſe Wozds, Concedimus Richardo Knightley fi- | 
lio & hæredi Dominæ Mar. Bevil, that he without any Liverp of his Inheri⸗ ; « 
3 tance, 02 any | thereof may enter into all and ſingular the Manozs, c. 
6 nckd Livery how Quz fuerunt dictæ Dominæ Mar. Bevil. & de quibus eadem Maria aut aliquis ante- 
5 : ceſſorum præd. R. Knightley, cujus heres ipſe eſt, fuit qualitercunque ſeiſitus die- 
bus quibus obierunt feparatim, vel de quibus aliqua perſona ſeiſita fuit ad uſum dictæ 
Mariæ vel aliquorum Anteceſſorum dicti Richardi Knightley. Tanfield and J 
held clearlp, that upon the Conſideration ok the Connexion and Coupling of 
theſe Wozds, this ſpecial Liverp could be ertended no farther than to the 
Inheritance of Dame Mary Bevill, TR 
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| 1 ver ſ. e Spark werſ. 2 Vernon verſ 2 


Norwich. Purnel. Onſlow. | 73 


A. 


Roy werſus Biſho Norwich. . Co. B. Rolls R. f. 239 
Fon : K 0 6. 2 Co. 385, 383. 


N a Quare Impedit, in the Ring's Bench, by the King againſt the Biſhop Quare Inped 


Ditablement for Simo- 
of Norwich, and one Sacre Jncumbent: Jt was reſolved by the Court, ENS: Tins: 
that if an Jucumbent were guilty of Simonp in obtaining a Benefice, 23+ 2 3 ko! 335, 


as made incapable of that Benefice fo: ever, by the Wozds of the 1 
. T1 Eliz. which are largely to be expounded. And the Caſe of Sir able 5 Perton alle. 
Arthur Ingram was thereupon remembzed, who having bought the Offce of ner „hose Blog is 
Cofferer, being an Office handling the King's Treaſure, was holden by corupted. 5 6. 6. 3 
Egerton Lozd Chancelloz, and Coke Chief Juſtice, not only removable foz Ro. 83. 12 Co. 100. 


the P2eſent, but alſo ko ever incapable of that Office by Fo:ce of the e 


g Cr. Jac. 534. Godb-. 
of 5 E 6. though he had a Non obſtante, fo2 the Perſon being diſabled bp * A. 16s. 


the Statute could not be enabled by the Ring. 


( 93 ) John Spark againſt Tho. Purnell. Hill. 11 Jac. Rot. 692. 
Canc. Waller. Ejecti- 
one Deviſe. 


Ohn Spark Bzought an Ejectione firmæ againſt Thomas Purnell fo: Lands in ogy ng 8 
Reyhurſt: Upon not Guiltp the Caſe by ſpectal Verdict was found thus: . 
One John Faireman was ſeiſed of the Lands in Queſtion, and of Twenty NT i rr un 
Acres of Land moze in Fee, and had Jſue thee Sons, James, William, and 
Anthony, and by his Will gave to William his ſecond Don Ten Acres of the 
Twenty, and to Anthony the other Ten Acres, and then gave to James his 
Eldeſt Son the Lands in Queſtion, and willed that when ſames ſhould die 
without Heirs of his Bodp, that William ſhould be his Heir, and Anthony 
ſhould have his Part; and ik either the ſatd William oz Anthony ſhould dic, 
that then one of them ſhould be the others Heir, and died. Then James died 
without Iſſue, then died William, leaving Jſfue Robert under whom the 
Defendant Claims, upon whom Anthony entred and made the Leaſe, upon 
whom the Defendant re-entred. And it was adjudged that the Plaintiff 
ſhould be barrcd; koz, the laſt Clauſe that William and Anthony ſhould be 
one anothers Heirs, was to be applied to the firſt Clauſe of the Diviſion of 
Twentp Acres between them (though the Gift to James, and ſo to William 
fo2 the Lands in Queſtion came between) and could not be applied to that 
Part, becauſe that laſt Part was retipꝛocal fo: Lands, either of them 
might take from other, which fitted well the Cwentp Acres, becauſe William 
might take from Anthony by Survivoz, as well as Anthony from William, 
which could not be ſo in the Lands given to James and ſo to William, foz 
William could take no Part of them from Anthony. | 
Then touching thole, ſince there was no Eſtate Tail given to James, and Leo. 166. Noy. 48. 
that fo Default of Jſſue William ſhould be his heir, that gave William an 3 Co. 163. 1 And. 
Eſtate ok Jnheritance, either in Fee-ſimple, or ſuch in Tail as James had, ht | 
Foz though none can be trulp Heir, but he that the Law makes ſo, pet Ante. 34. Latch. 9. 
there is an Heir by Appellation and vulgar Acceptance, which intimates 


the State of a true Heir. And therefoze if by my Will J 
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f i appoint that 
I. S. ſhall be Heir of mp Land, he ſhall have it in Fee, fo; ach ate * 
the Anteſtoz hath, ſuch he is to Jnherit. And therefoze the ſaid Moꝛd 


[Deir] in the latter Clauſe between William and Anthony ſhall give him an Th Word Heir how 
Eſtate fo2 Like to the Survivor, becauſe the Brothez 10 whoa! he A. made 8 be taken in a 
Heir, had but an Eſtate ko: Term ok Life bekoze. 5 


( 94) Vernon verſus Onſlow. Debt. 


Ernon bzought an Action of Debt againſt Onſlow upon an Obligati 3 
V and Demands Eightp Pounds, and upon Oper * Obligation, 1 Brnl. 62 864. 


| . 8 0 the Obli a 10 2 P. 12 Jac. Rot. 2047. 
was found teneri & firmiter obligari in Octogeſimo Libris. h igat on, it 


alias 2407. Octogeſimo 
tor Octeginta. 2 Ro. 
147. Ant. 185 19, 20. 


L | Ap. 116, 119. 
| 2 
/ | Bray 
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Hayne. Parker. 
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** 


Bray verſ. : Parker verſ. e Banks ver. ? , == 
5 S Parker. == 


An Action for Words, 
tor ſaying, thou ſelleſt 
by talſe Meaſure. 1 

Brnl. 4. 


Car. 417. 


2 Cr. 339, 
$41: 3 Cr. 95. Cr. 


— 


Y 


( 95 ) Bray verſus Hayne. Caſe. 


Bi brought an Action ok the Cale againſt Hayne, and declared, that 
where he had been Bailiff to Sir William M. Knight, foz thzee *Pearg 


laſt paſt, of his Land in C. and had the ſelling of his Cozn and Gzain, 
that the Defendant had faid theſe Wozds unto him [Thou art a couſening 


Rnave, and thou haſt couſened me in ſelling falſe Meaſure in mp Barlp, 


and the Countrp is bound to curſe thee fo2 ſelling with falſe Meaſures, and 


A will pꝛove it, and thou haſt changed mp Barlp.] Upon not Guilty a 


Verdict was found fo2 the Plaintiff. : | | 
And pet Judgment was given againff him that thoſe Wozds bear no 


Action: Foz everp Falſhood charged upon a Man in his pzivate Dealings 


1 Cr. 563. 2 Cr. 504. 
2 Cro. 363. 


2 


Cr. Car. 480. 


M. 12 Jac. Rot. 547. 
Hill. 12 Jac. Rot. 426. 
Amendment cannot be 
of an imparlance Roll. 
1 Cr. 92. Brownl. 1. 
R. 9. Apr. 246, 251. 
Cr. Car. 46. Hetl. 59. 
Mo. $92. Polt. 541. 


Hutt. 84. Meſme Ca. 


Hutt. 82, 83, 92. 2 Cr. 
$3,105, 311, 415, 498, 


225, 537+ 


Brnl. 1. 233. Iſſue de 
injuria, holpen by the 


deſewell, and the Elaintiff joined Iſſue de injuria ſua propria abſque tali cauſa. 


Statute. 8 Co. 66. 


4 Le. 232. 


will not bear Action: But if a Man ok a publick Occupation o2 Trade be 


charged with Deceit in that it will bear an Action. And therekoze if this 
Man had been a common Kidder oz Badger; and had been charged with 
ſelling by falſe Meaſure, it would have born Action, and J was of Opini- 
on, and fo J am, that if J have a Bailiff, to whom commit the buy- 
ing and ſelling of mp Con and Gzain, and give him the greater Wages, 
in reſpec of that Truſt and Employment, and then a Man will charge him 
to have deceived me in his Office, by buping and felling bp falſe Meaſure, 


to my Loſs oz Damage, this will bear an Action, ko: this diſcredits him 
in his Means of living: And this Rind of Offence may not onlp be Cauſe 


to put him out of that Service, but to be refuſed of all others. But that 
could not be applied to this Caſe, fo2 it doth not appear that theſe Moꝛds 
were ſpoken of any Sale of Coznu whilſt he was Bailtff, no of his Maſters 
Co2n, noz to the Damage of his Maſter. 785 


1 ( 9 6 ) | = Parker werſus Parker. 


Arker bzought an Action of the Caſe upon a Trover and Converſion a- 

gainſt Parker, and the Declaration upon the Amparlante Noll had ſpaces 
fo2 the Wap and Year, of Loſing, Finding, and Converſton of the Goods, 
but the JſTue Roll, and all the reſt were perfect in this Point. 

And the Court was of Opinion, that the Jmparlance Koll could not be 
amended, and made Perfect by the Iſſue Roll, becauſe it was the Oziginal, 
and was to warrant the other, and not é converſo. But pet becauſe upon 
Iſſue not Guilty, Yerdia was given koz the Plaintiff; this Court gave 
Judgment fo2 him, becauſe the Declaration, as it was found in the Jm- 


parlance Noll, was good enough in Matter, fo2 the Trover and Converſion 


was laid in the P2ererperfec Tenſe, and lo befoze the Action bzought, and 
ſo the Fault in the Declaration being but in Fozm, was holpen by the Sta- 
tute of Jeoffails. | | | | | 


(97) Banks verſus Parker. Treſpaſs. 


A* Action of Treſpaſs was b2ought foz taking of a Kettle at Weſtowne, 
the Defendant juſtiſted by eaſon of a Cuſtom in the Manoz of Tid- 


The Ven. fac. was awarded de vicineto de Weſtowne & manerio de Tiddeſewell 
by the Roll, and a Verdic fo? the Plaintiff, and though the Plaintiff ſhould 
not have traverſed the Cauſe generally, but the Cuſtom, pet that was judg- 
ed holpen bp the Statute of Jeoffails as Matter of Fo2m. becauſe abſque tali 
cauſa contained the Cuſtom and moze, but becauſe the Sheriff had returned his 


Vine muſt be neither Pannel de vicineto de Weſtowne only, that was incurable, though it were 


tob large, nor too 
trait. 1 Syd. 19. AC- 


cord. 


moved, that the Award was by the Koll de vicineto de Weſtowne and Mano: 
both. Alſo the Ven. fac. might be amended accozding to the Noll. It was 
denied, and reſolved foz two icaſons. Firſt, that it ought not to be from 
Weſtowne at all, becauſe the taking was confeſſed on both Sides, ſo that 
required no Trial, but the Cauſe only was controverted, which was the 
Cuſtom; and other Things ariſing from the Mano? of Tiddeſewell. And 
though the Noll had been perfect from the Manoz onlp (as it ought to 12 

| cen 


2 


Auſten verſ. 2 Swinfeild's ? Coote 
Gervas. + || 


( 98) Auſten werſus Gervas. 
N the Aſſumpſit befoze, by Auſten Plaintiff againſt Gervas, Judgment 
was given againſt the Plaintiff, becauſe he did not Aver, that he did 
offer the Bond readp ſealed, and to deliver the ſame to the ſaid Gervas, nei⸗ 
ther did ſet down the Sum, in which he ſhould be bound fo2 the ſame Ten 
ounds, fo? though it were exp2eſly in the Conſideration laid onlp, that he 
— be bound fo2 the Papment, pet the Law required, that he ſhould be 


Amendment muſt not 
alter Truth, and do 
Wrong. 


1 Ro. 19. Ante 69. 
Yel. 44, 49. 2 Crox 
116, G52. 


bound in a competent Sum, which is under the Judgment of the Court, 


and therefoze muſt be pleaded expꝛellpy, that the Court map Judge of it. 1 
It was further moved, that the Conſideration ok the Monep payed in 

Hand by the Plaintiff, being an Inkant, was void. But to that J anſwer- 

ed, that becauſe it was delivered by his own Hands, it was but voidable 


* 


to be recovered again by an Action of Account, 


( 99 ) Swinfeild's Caſe. 
Pon Occaſion of a Prohibition ſued by Swinfeild Executor of Swinfeild 
U againſt Iveatt to the Court of Nequeſts. ED a 3 
Brownlowe remembzed the Court, that the Pꝛohibition did not uſe to ſtile 


it by the Name of a Court, but did deliver it thus; that the Party did pꝛe⸗ 
fer a Bill to the Maſters of Kegueſts, and therekoze it was appointed that 


the FTozm ſhould be ſtill obſerved, 
(10) Adrian Coote verſus Adrian Gilbert. Caſe. 


Ae Coote bzought an Action upon the Caſe againſt Adrian Gilbert, 
to2 ſaping [thou art a Thief, and haſt ſfollen a Tree.] Iſſue not guil- 
tp, and found foz the Plaintiff, and pet it was adjudged againſt him, fo? 
the ſpectal Wozds, though they come under the Wozd [and] are in common 
Senſe to be underſfood, to be but a verifping and making good of the ge- 
neral Wozd [Thief] and then [a Tree] ſhall be underſtood rather a Tree 
ſtanding than felled, which is Wood, and the Law ſtrains not ro hurt but 
to heal: Pet Towſe cited a Judgment in the King's Bench, 7 Jac. given 


koz the Plaintiff upon theſe Wozds : [Thou art a Thief, and haſt ſtolen 


Trees out of I. S. his Oꝛchard, and J have ſpent one Pundzed Pounds, and 
A will ſpend another to hang thce.) Which Caſe we allowed not, though 


it were ſomewhat ſtronger than the Cauſe at the Bar. 


So note, Wozds are taken beſt fo2 the Speaker, pea, and though ſome 
cannot ſtand with that Conſtruction, as here the Wozd [ſtolen] ſo there is 
one Rule fo2 Deeds, another foz Wozds, Note that. Es 

(101) Owen an Attorney verſus Mr. Holt 
of Grayes-Inn, 


Os an Atto2nep of this Court ſued Maſter Holt of Grays-Inn upon a 
Bond of Eighty Pounds, Mafter Holt exhibited a Bill againſt him 
in the Dutchp Court, to be relieved in way of Equity, zetending that it 
was made concerning an Extent of Land, lying within the County Pala- 
tine of Lancaſter, and ſome Cauſe of Equity in it: whereupon the Court a- 


warded a P2ohibition, becauſe the Dutehp Court hath no Juriſdiction in 
reſpect of the Perſon, as becauſe the Perſons Suito2s dwell within the 
nor upon the Lands of the — Rm, 

ere, 


County Palatine of Lancaſter, 


Court of Requeſts not 
ſo ſiled. | 


Brown), 1. R. 2. 
Godb. 241, Hill. 10 
Jac. Rot. 3176. Paſt. 
331. 2 Cro. 166, 3g, 
442,231. Ant. 9. Acti- 
on tor Words tor ſay- 
ing, thou art a Thicf, 
and haſt ſtoln a Tree. 
2 Ro. R. 440. Styl. 
114. 2 Cro. 66, 114. 
1 Roll. 51. Expoſition 
of Words according 
to the beſt Senſe. 2 
Cro. 674. Styles 24. 
Arbor dum creſcit Lig- 
num dum creſcere 
neſcit. 2 Cr. 154, 166, 
231. Noy. 135. A 


Obligation, 


Durchy Court their 
Juriſdiction. Roll. 2. 
Ab.t.318. 1 Roll, 539 


Prohibition to the 
Dutchy Court. 


8 9 Saint John verſ. 2 Don Diego Serviento de Acuna _ 
IE Saint John. S verſ. Jolliff, Tucker, and Bingley. 


where, but upon the King's own Lands, and his own Kevenue, and per⸗ 
haps upon Bonds and Aſſurances given koz his Revenue of the Dutchy, 
Whereupon Holt being P2eſent, finding the Opinion of the Court, ſaid 
he would ſurceafe his Suit there without Wzit., And fo the Court com- 


pounded the Cauſe, . 
( 102 ) Saint John againſt Saint John. Debt. 


<q Pg ſry Cai John brought an Action of Debt foz Fo2ty Pounds againſt Saint John 
turning one Burgeſs, I) Bailiff of Stockbridge, upon the Statute of 21 H. 6. fo2 not returning 
him Burgeſs of the ſame Town, fo2 the laſt intended Parliament, And 

where the Wozds of the Statute are, that the Sheriff ſhall ſend his P2e- 

© cept to the Mapoz, if there be no Mapoz, then to the Bailiff: The Pſaintif 

declared, that the Sheriff had made his Pzecept unto the Bailiff, without 

averring that there was no Mapoz. And now after a Verdict fo2 the Plain⸗ 


tiff, this was moved in Arreſt of Judgment. But the Court was of O. 
pinion clearly, that it was good, foz we ſhall not intend that there is a 


Mapoz except it be ſhewed, and if there were one it ſhould come p2operly in 
the other Side. 8 os | 
1 Ro. 29. Pl. 1. Pot, And though the Parliament was as none, becauſe there was no Ac no; 
111. Kecozd of it, pet this Acton map lie, koz there was a ſieturn of the Wzits, 


and manp Sittings. 
(103) Don Diego Serviento de Acuna Embaſſador Leiger 


for the King of Spain, againft Jolliff and 
Tucker, and Sir Richard Bingley, 


_ Admiralty. 


2 Saund. 260. I De Serviento de Acuna Embaſſadoz Leiger fo2 the King of Spain 
Caſe eſt Denie eſtre libelled in the Admiralty Court, as P2ocurato? general fo2 all his Ma⸗ 


K. Fey. Probi ſters Subjects, againſt one Jolliff and Tucker, and againſt Sir Richard Bing. 


R. 2. cap. 5. Prohibi- 
hou to. the Adaivatey ley foz two Ships, and their Lading of divers Kinds of Goods of the 


for Cauſe not done at 
Sea. Admi our 
dels Plea of Things Port de Munſter, in the Pꝛekate of the Libel generallp againſt them all, and 
at Land. then P2oceeds, and charged them ſeverally thus: That Jolliff, and Tucker 
Captain, Piratz in alto mari, more bellico dictas naves aggrefli ſunt, & per vim & 
violentiam took them, and that thep were adductæ in partes Hiberniz, and that 
they came to the Pands of Sir Richard Bingley, and he converted them to 
| his own Uſe (not ſaping where) and refuſeth to render them being required, 
Poſt. 112 Ec. Pereupon Sir Richard Bingley pꝛaped a Prohibition, and two Days 


were given to the Embaſſado;'s Counſel: And now Montague the King's : 


Serjeant foz the Embaſſadoz, ſaid, that he could not ſue fo2 theſe Goods at 

1 7 Common Law, becauſe he was not Pꝛopzietarp. | | 

c 666. OO. that Piracp did not change Pꝛopertp, no moze than Theft at 
wy Land. | OR „„ 

CTChirdlp, that the Cauſe begun at Sea, and therekoze oziginallp belonged 

2 Saund. 460. Utra, ko the Admiraltp. But all this notwithſtanding, the Court with full and 

| tlear Conſent awarded a pꝛohibition fo2 that Part of the Suit onlp that 


concerned Sir Richard Bingley, allowing clearly, that thep might pꝛoteed 


againſt Jolliff and Tucker foz that Part of the Suit, that did diſtinalp con- 
tern them, becauſe it was laid down upon the High Sea. But becauſe Sir 
Richard Bingley is not ſaid to have had anp Hand in the firſt taking at Sea, 
but apart bp himſelf, in that the Goods came after to his Hands, and 
were converted bp him to his own Uſe, which is his particular Charge, 
that Part of the Suit belongs not to the Admirals Court, becauſe it is 
not laid to be done at Sea, Nay, moze, it is ſo laid in the Libel, as it 
muſt needs be underſtood to be done in the Pozt of Munſter, oz at Land in 
Ireland; fo? it is ſaid, that thep were brought ad partes Hiberniz (not maris 
Hibernici) fo it muſt be underſtood upon the Continent, and then follows, 
that thep came to Bingley's Dand, which mult be underſtood there, no other 
Plate being aſſigned. 2 8 


Now 


Subjcas of the Ring ok Spain generally, and not naming them adduct add 


* 4 8 DOI TY MR tant CY — 
Dr 9 i 


. 
Pa 3 hs 


8 © Pope. 


—_ 


Now the whole Court reſolved ciearly, that the Admiralty of England 
tan hold no Plea of anp Contract, but ſuch as-riſeth upon the Sea: No, Mo. 814. Ant. 1. 
though it rife upon any Continent. Pot, oz Haven in the. Wozld, out of the 
”” King's Dominions, fo2 their Jurildicton is limited by the Statutes co 
= rhe Seas only ; fo2 the Admiral is fo? the Dea, and the Court fo: Maritime 
Caules. And therekoze if aun Stranger oz other hun leck Auſtice at the 
Hands of the King of England, fo: Bongs done him out of his Domini- 
ons, he mult ſeck it in thoſe Courts that have Jurildigion over the Cauſe. 
= Nowif the Caule riſe at Land, oz in a Dozt (fo: no Yo!t. is Part of the 
Sea, but of the Continent) then he cannot ſue in the Admiraltp, but he 
muſt ſue in the Courts of Common Law, which have unlimited Power in 
” Cauſes Tranſitozy, And then it muſt be fo laid, that it map give Juril⸗ 
dition. And this Suit againſt Bingley is no other than a meer Action of 
Thzover and Converſion, as Bawtry and others of the Serjeants confeſſed. 
147 Now to the Objections. 


1 To the firſt: The Cauſe being laid at Land no Man map b a new found 
 Fom of Suit dꝛaw it ad aliud examen, but he muſt ſubmit his Fozms to 
the Law, and not econtra. 


To the ſecond: The oziginal Charge is not Piracy, fo2 though he calls 2. | 
them Pirates, pet the Charge ok taking the Goods is onlp per vim & vio- ; 
lentiam, as to the taking of the Goods, and the n is civil, not | 
- criminal, And if it were laid Piracy. All that Gould come in upon Evi⸗ 

dence, the Trover and Converſton would be the P2operty, Taking and Con⸗ 
verſion, And if it were Piracy indeed, pet Buping in an open Market 
wichout Fraud would defend the Buper. And now the Queſtton is not, 
who hath Kight, but where the Kight ſhall be tried. 
Cao the third: Bingley's Charge ſtands by it ſelf, as one at Land, and [Ju- 3. 
 — ftice Warberton] faid, that the Death of a Man in great Ships might be 
tried either bcfoze Judges at Land by the Common Law, oz befoze the Ad- 

miral, bp the ſpecial Law in that Behalf. And this Prohibition was the 
= rather allowed to Bingley, becauſe it was p2aped befoze any Pzoceedings in 
- the Admiraltp, further than the Libel, which in it ſelf warranted the Pꝛo⸗ 

hibition. Vide reſiduum infra. 113, 114. 8 EY | 

And note, that the lame Wap Sir John Watts, Captain Newport, and o⸗ 

thers, p2aped a Prohibition in the Caſes of Monſieur Villiers, Governoz of 

Deepe, fo2 Spotl done at Cape de Vert, which thep would have ſurmiſed to 1 

have been done at Land at Guiney : But becauſe it did not appear ſo in the , 306% Noy. 67. 

Libel, and becauſe they had ſuffered it to pzoceed to Sentence, it was de- 1 Co. 77. 2 Cr. 419. 

nied, and thep leff to their Kemedp upon the Statute, if there were Cauſe, | . Cr. 97. 


3 Cr. 595. 


Xo Palmer verſus Pope. Admiralty. 5 „ 
| | | Prohibition to the Ad- 


== 17171 ͤ End „ | e e 
1 Pu libelled in the Admiralty ko: an Agreement made at Sea, koz kot. + 12 00. 103. 
1 9%iäwell tranſpozting of Sugars, againſt Pope, and that the Agreement was 

= pur in Writing in Barbary, and that the Sugars were ſpoiled at Sea: And 
avon a Prohibition was granted; but if the Wziting had not been at 
Land, under Seal, but a ümple Nemembzance of the Agreement, it had 
been otherwiſe: 48 E. 3. 2. F. N. B. 118. g. 10 H. 7. Temps E. 1. Avowry 192. 
8 E 2. 45 E. z. J. R. 2. Statham. 5 H. 6. 2 H. 4. 6. H. 6. And the Stat. pri- 
mos pontes is only foz Death and Maphem, and Sir John Watts had a Pꝛo⸗ 
hibition againſt Alanſo de Valoſce Embaſſadoz of Spain, fo2 Attaching of 
Tobaceo at Tand here, which one Corvero Subjed to the Ring of Spain M. 9 fac. 
brought hither, and which the Embaſſado? libelled to belong to his Maſter 
as confiſcated, as all other his Goods were, koz the Pꝛopertp of Goods here 
- 7-4 muſt be tried by the Common Law, however rhe Pꝛopertp be 

ed. 


Allo Jennings libelled in the Admiralty againſt one Audley, upon a Lon: 
e made apud Malaga inter diſtrictum Maris vocat. the Straights 
Juriſdictionem maritimam: And becauſe it appeared the 

N Contract 


trait ſaid to b 
of Gibralter infra 


Poſt. 213. 


4's - "". — 


Newman verſ 
Moore. JF 
| | Contraa was made at the Aland of Malaga, Prohibition was granted, fo; 9 5 [ 
| e it was not regarded, that he added infca Juriſditionem maritimam, Which = 
appeared contrary. Vide infra. 212. | Fl | 5 
N : 


(105) Newman verſus Moore, Second Deliverance. T 9 5 


8 T Homas Newman bzought a ſecond Deliverance againſt Nicholas Moore 
| Waller. Tr. 23Jace 1 foz taking his Beaſts at Froyle in quodam loco vocat. Brock's Cloſe; 
Rot. 3382. Mo. 370 The Defendant avows the Taking, and chews that Sir Pexal Brocas wag 
| e N ſeiſed of the Place, inter alia, in his Demeſne as of Fee, and held the ſame _ 
| Winch. Ent. 100. of the late Queen in chick, and ſo Seiled, deviſed a Kent of Ten Pounds a 
ö Year out of rhe ſaid Lands to the ſaid Nicholas Moore fo2 the Term of his 
Life with a Clauſe of Diſtreſs, and likewiſe deviſed two Parts of the 
Deviſe of Rent of all Land unto the now Pexal Brocas and the Heirs of his Bodp, and that he 
| the Land enen diſtrained the Beaſts of the Plaintiff in the two Parts of the laid Cloſe, 
| | as fo the Kent behind, the Plaintiff confeffeth the Seiffn, Tenure, and De: 
| viſe, and conveyed the third Part to four Heirs, whereof one Becket was 
one, and then conveped the fourth Part being the Twelfth Part of the whole 
fo one Jepſon, who demiſed the Twelfth Part unto him, by Fozce whercot = 
he was of the Twelfth Part poſſeſſed, and ſo poſſeſſed put in his Beaſts in- 
to the ſaid Twelfth Part, and the Defendant took them. | = 
The Avowant conveped unto the ſaid Jepſon, as well the two Parts de- 
viſed as the ſaid Twelfth Part, and then ſhews, that Jepſon did Demiſe _ 
both the one and the other ro the Plaintiff, by Fozce whereof he was poſ- _ 
ſeſſed of both, and ſo poſſeſſed put in his Beaſts, abſque hoc quod predigu 
Traverſe, Confeſſion, Thomas Newman de pred. 12 parte tenement. præd. cum pertinentiis in Froyl pre- 
oy ego dict tantum peſſeſſionat exiſtens poſuit Averia ſua pred. in pred. triginta Actis 
aſturæ cum pertinentiis, &c. in quibus, & ſicut idem Thomas ſuperius allegavit. 
ereupon the Plaintiff demurred in Law, and fo2 Cauſe ok Bemurrer ſhew: 
ed, that the Avowant had both confeſſed, avoided, and traverſed the Plain⸗ 
tiff 's Plea, and alſo that he had traverſed that which the Plaintiff had _ | 
not alledged, ſcil. the tantum. And it was without Argument ruled, that _ 
the Deviſe-of the nent, by the Name, out of all the Lands, was good as 
: | out of the two Parts only, by the Meaning of the Statute againſt the O- 
Co. L. 111. b. 3 Co. pinion obiter in Butler's Cale and Baker's, as it had been kozmerlp adjudged. 
33-2-b. 8C0.84. b. upon the ſame Will between Euſtace Barron Plaintiff, and the ſame Nicholas 
Moore Avowant in the Common Pleag, Trin. 6 Jac. Reg. Rot. 507. which is 
the Caſe repozted by mp Lozd Coke lib. 8. 83. b. 
Traverſe upon Tra- But fo2 the Fozm of the Traverſe it was argued to be naught, becauſe 
verſes, 1 Vergh. 38. the Avowant had confeſſed as much as the Plaintiff had pleaded, that is 
Aceord. _ ©. fo ſap, the Leaſe of the Twelfth Part, and then added the Leaſe of the two 
Parts, which ſtood well with the Plaintiff's Plea, and did avoid it, and 
therefoze he ſhould have reſted there; and then the Traverſe ſhould have tome 
on the other Side to that Teaſe of the two Parts. Foz now it was ſaid, 
that the Jſſue upon this Traverſe might put the Plaintiff to a Miſchief, _ 
fo2 if he were poſſeſſed of moze than of the third Part diſcharged, then lo _ 
much as he Pleads it ſhould be found againſt him, and pet he were not tag 
be charged. And pet the Plea was holden good, and Judgment given fo; = 
the Avowant. Foz it was ſhewed to the Court, that in the kozmer Caſe be⸗ 
tween Barton and Moore, the Pleading was altogether the ſame with this, 
the ſame Traverſe and Demurrer, with the Clauſe cſpeciallp aſſigned, as 
it was here, and the Point argued, and afterward by the Ozder of te 
Court: over-ruled and left, and Commanded to argue only the Matter in 
Law, which was alſo adjudged fo2 Moore the Avowant, though in the fi: —_ 
po2t of the Caſe there is no Mention made of this Point of the Traverſe, 7 
ow foz the Objecion made againſt this Traverſe, which makes a Shew, 
J declared mp Opinion, that if it had been found upon Jſſue taken upon 
the Traverſe, that the Plaintiff had been poſſeſſed of mo2e than the dat 47 
OE Ee a _— 
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= Stoner verſ 2 Cuddington ver. 
Mo Gibſon. Wilkins. 
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Part of the Land diſcharged as of the kull third Part or the like, and of 
no Part of the reſt ok the Land charged, that it had been found foz the 
= Plaintiff. i PK. 20 
I upon the diſcloſing of the Caſe it appears plainly, that the Effect and 
End ok. the Jſſue is, whether he were poſſeſſed onlp of Land diſcharged, oz as 
well of Land charged as diſcharged, and not of what Part of thoſe Lands, 
foꝛz that is not the Subſtance, though it be the Letter of the Jſſue. | 
It was allo ſaid, that every Man will be pꝛelumed to know his own 
Cale, and lo it ſhall be accounted his Folly if he have miſtaken his Part. 
But pet it was agreed by the whole Court, thac the Avowant might have 
reſted upon his Plea, as a Confeſſion and Avoidance without the Traverſe ; 
and that the Traverſe might better have come on the Plaintiff 's Side. 
And therekoze J am of Opinion, that ſince the Confeſſion and Avoidance rot. 10; 
was of the ſame Effect and Conſequence with the Traverſe and lo Surplu⸗ 
ſage, though it were no juſt Cauſe of Demurrer, pet the Plaintiff mtght 
have waved that Traverſe, and maintained his Poſſeſſion of the Part dil⸗ 
' charged, abſque hoc, that he was poſſeſſed of the part charged, modo & for- 
ma prout, and ſo the Jſſue would have riſen upon his Traverſe Material, 
not upon the others Ammaterial. 


1 Stoner verſus Gibſon. Obligation. 


Toner Adminiſtrato2 Plaintiff, againſt Gibſon Defendant, in an Action Term, Hi. 13 lac. 
| of Debt upon an Obligation; the Defendant pleaded that the Obliga- Reg. pleading of Co- 
tion was with Condition fo2 Perfozmance of Covenants of a Deed Poll, Jieor f. 371. m. Ca. 

and pleaded that he had perfozmed them all, not ſhewing what they were. Dy. 201. 1 Buls. 92. 
Whereupon the Plaintiff demurred in Law, and the Plea upon the Demur- 
rer was adjourned from Octab. Mich. laſt to this Octab. Hillar. at which Day 
the Defendant pleaded, that ſince the laſt Continuance, ſcil. ſince Octab. Mich. 
_ laſt, from which Dap the ſaid Plea was continued till this Octab. Hillar. 
the Plaintiff's Adminiſtration was revoked and committed to the Deken⸗ 
And it was agreed, that upon theſe Adjournments and Continuances of plex puis darrein con- 
Demurrers, the Plaintiff might be Non⸗luit at the Dap in another Term, finvance after Demur- 
whereunto it is adjourned, and by the ſame Reaſon he map plead a Plea 1); 1. 28 55. 
puis darrein continuance. And it was alſo agreed, that if he o2 the Plaintiff 226. Pl. 40. 
ſhould here take Jſſue, 02 Demurr upon this Plea, pet the Court muſt con- 
; ſider alſo upon the firſt Demurrer; foz if upon that ſtanding confeſſed by the 
Demurrer, the Plaintiff could not have his Action, the Court cannot give 
| Judgment fo2 him, howſoever the latter Aſſue o: Demurrer paſs. But o- 
therwiſe it were ik the firſt had been an Jſſue, fo2 then nothing were confeſ- 
ſed to his Pꝛejudice, and then that had been utterlp relinquiſhed bp a ſecond 
Iſſue oz Demurrer ; Quzre. Carter's R. f. 134. 


( 107 ) Cuddington verſus Wilkins. Caſe, 
0 brought an Action of the Caſe againſt Wilkins, and declared, Ante 67. Trin. 13 Jac. 
that 1 Martii 10 Jac, the Defendant had (ſpoken to him theſe Wozds, n 933. Calling 2 
= VIZ. He (meaning the Plaintiff) is a Thief, and why will pou take his 5 or ſpe- 
Part? To which the Defendant pleaded, that 1 Auguſti 36 Eliz. the Plain- pit Mo. 863, 872. 

tiff did ſteal fix Sheep of one I. S. by Fozce whereof Et, and lo he juſtifieth gut. 67. Acc fur Cats 
them. The Plaintiff bp Pzoteſtation ſaith, that he ſtole not the Sheep, and B. 10“ 

- pleads the general Pardon 7 Jac. and avers that he is none of the Perſons 

extepted. Whereupon the Defendant demurred in Law. And now this 

Term it was adjudged koz the Plaintiff, foz the whole Court were of Opi- 
nion, that though he were a Thief once, pet when the Pardon came, it took 2 Brol. 47. 85d. 52; 
awap not onlp, pcenam, but reatum, fo2 Felony is contra Coronam & dignita- Fx 4 opt 2 7 
tem Regis. Now when the King had diſcharged it and pardoned him of 1 
he hath cleared the Perſon of the Crime and Jnfamy, wherein no pzivate 


= Perſon is intereſſed but the Common-wealth, whereof he is the Dead, and | 
=» I whom all general Wzongs refide, and to whom the Kefozmation of all | 
general Wrongs belongs. And * Suits foz Defamation by pꝛivate | 
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Ant. 67. Charter d' 
Pardon, B. 2. 


5 C1. 4). a. 6 Co. 
13. b. 14. a. | 


Cr. Jac, 578. 


Ant, 67. Syd. 52. 
Common Fame a ſuf. 
fticient Warrant to ar- 
reſt tor Felony. 
London. 4 


1 Syd. 52, Falſe Im- 
priſonment, B. 16. 


Bill. 10 Jac. Rot. 1763 


An Action of Debt 
brought _=_ 2 Leaſe. 

7 Co. 56. b. 

1 Brnl. 

Statute Merchant, Br. 


41. 


Nomine pænæ is not 
torſeited without De- 
mand. Poſt. 133. Hutt. 
23. An 100 l. demand. 
ed, Part tor Rent, Patt 
for Pain, judgment is 


tence, becauſe though they be ſued ſometime by the Partp grieved, pet he is 
not but in the nature of an Inkozmer, and the Sentence is not to give him 

amends but pro ſalute animæ, foz Examples ſake, And fo are the Suits in 
the Star-Chamber. And to ſhew the Fozce of the Kings Pardon, rhe Chief 
Juſtice then cited two Books, 1 and 2 E. 3. Fitz, Corone 281. 154. whercin 
tt is adjudged, that if in an Appeal of Felonp, the Defendant do offer 
Trial by Battle, the Plaintiff map counterplead it, by ſaping the Oeken⸗ 
dant being appzehended eſcaped, oz bzake Pziſon, which pꝛelumes a guilti⸗ 
neſs. And pet thoſe Books are ruled, that if the King Pardon that Bzeaking 
of Pꝛilon, the Defendant ſhall be reſtozed to the Batrel, and the Counterplea 
taken awap. And pet the fieaſon of the Pzeſumption of the Guiltineſs ig 
the ſame after Pardon as it was befoze, But the Keaſon of the Cale ig 
that the King's Pardon doth not onlp clear the Offence it ſelf, but all the 
Dependencies, Penalties, and Diſabilities incident unto it, and that a- 
gainſt the Appellant. Foz though the Appellant hath an Intereſt in the 
oziginal Fan, which the King would not diſcharge as againſt him, pet in 
the. bzcaking of the Pziſon he had none but oblique. And it was ſaid, that 
he could no moze call him Thief, in the p2eſent Tenſe, than to ſap a Man 
hath the Por, oz is a Villain after he be cured oz; manumiſſed, but that he 
had been a Thief oz Villain he might ſap, And it was held no great Biffe⸗ 
rence, though this had been a ſpecial Pardon, and not known to the Befen; 
dant, foz he muſt take heed at his Peril that he do no an Wzong. And 
there is no Neceſſity no2 Uſe of flanderous Wo2ds to be allowed to Jgno- 
rants, But it map well be, that ik a Man had committed Fellony, and 


ſtify the App2ehending of him fo2 Felony, becauſe it is Advancement of Ju- 
ſtice; even as a common Doice and Fame is a 


koz Felonp, though the ſame be not true: But ſo it is not to call him 


reſiduum ſupra, ſee fo2 the Fo2ce of a Pardon in Parliament, C. lib. 8. 13, 14. 
and mp Diſcourſe upon it there. | 


( 108.) Sir Richard Grobham Knight, againf Thornborough. 


82 Richard Grobham bzought an Action of Debt of 100 Pounds againſt 
YI Thornborough and others, and declared upon a Leaſe made at London of 
the Manoꝛ of Leckford Richards, in the County of Southampton, and of a Ca- 
pital Meſſuage in the ſame County of Southampton, and four Clofes Paſture 
to the fame Meſſuale adjoining, lying in Leckford in the ſame County of 
Southampton, Et. rendzing 120 Pounds a Year, with a nomine ponx of 8 
Shillings a Dap fo2 Non-payment, and then ſhews that 60 Pounds was 
behind fo2 half the Year, at ſuch a Feaſt, and ſo remained behind bp the 


1 Ro. 459. 
75. Goldsb. 129 


divided. Extent charge The Defendant confeſſed the Demite, and pleaded an Extent of the Land by 


berate. 


3 Cro. 


686. 


not Poſſeſſion till Li- 


2 Le. 21, 28. 2 Cr. 

906. 478. Poſt. 
89. Tender, B. 20, 43- 
Cr. Jac- 618. Cr. El. 
363. 2 Cro. 125, 365. 


* Want of Viſne hurts 
not where the Adver- 
ſary conteſſeth the 
Matter. 2 22 5 5 5 I 
Roll. 459. Mo. 358. not 4 

Poſt. 153. 133, ed, pet tf the 
See intra 89. fol. 
Riches Caſe: Obſerve 
the Reaſon ot the Dif- 
ference. 2 Ca. 20, 128, 


a Stranger, upon a Statute acknowledged befoze the Demiſe ; but ſhews 
that the Liberare was executed after the Rent due, whercupon the Plain- 
tiff demurred, and Judgment was given ko: him fo2 the 60 Pounds Kent, 
becauſe it was due befo2e the Liberate exetuted. 

And though the Lea'e were ill laid in the Declaration, in as much as 
the Capital Meſſuage is laid in no Town, but in the Countp at large, nei⸗ 
ther can be holpen by the Town ſet koz the four Cloſes, toz the Sentence is 
_ perfeaed fo2 the Boule and finiſhed bekoze; pet that Fault being but Want of 

Dilne is cured, becauſe the Defendant hath confeſſed the Teaſe. 


Cr. Car. 149. 


becauſe he laid no actual Demand of his Kent at the Dap, without which 
a Pain is not fozfeited. Though a Demurrer confeſs the Fac well plead- 
Defendant here had demurred, he might haue taken Advan- 
tage of the ul laping, but here the Defendant did both admit rhe Leaſe by 
pleading the Ertent to defeat it, and pet moze did confeſs ic direccly by a 
bene & verum, &c. And a Leaſe ſo made is good. | 


331. 


2 | Thomas 


got a ſecret Pardon, pet another Man not knowing of the Pardon may ju- 


Thief, fo2 that is neither neceſſary no: advanceth noz tends to Juſtice : Vide 


* But fo2 the 4 Pounds Pain, it was adjudged againſt the Plaintiff, 


Thornborough. s 

— — — — — .—⸗ꝗ5 — ä 2 5 — = 
Perſons in Spiritual Courts are pardonable by the King, even after Sen, © 

5 Co. yo. | 


ſuffictent Warrant to arreſt 


Space of a hundzed Daps, making 40 Pounds, ſo together the 100 Pounds. 
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Virely verſ. 2 Slawney's 8 3; 
Gunſtone. & Caſe. - 
( 109 ) Thomas Virely egainſt Roger Gunſtone. 
Hamas Virely b:zought. an Action of the Cale againſt. Roger Gunſtone Norfolk. H. 13 Jac. & 


King's Bench, fo; calling him perjured Fellow, and had 
Finger by ni Acker And thereupon had a Wzit of Enquiry of Dama- 
es to the Sheriff of Norfolk, thus: Præceptum eſt Vic. quod per ſacramentum 
q decim proborum & legalium hominum de Balliva ſua diligenter inquirat quz 
ee jj Whereupon che Sheriff returned, Quod mandavit Johanni Geſting. 
ham Ballivo libertatis Rad. Hare mil. Hundredi de Blackcloſe cui execut. pred. brev. 
cotalicer reſtart. fiend. & quod alibi infra Com. pred. per fe fieri non potuit. Qui 
uidem Ballivus fic fibi reſpondit. And ſo ſets down an Jnquiſition befoze the 
Bailiff and Fozty Pounds Damages. Hereupon a Wzit of Erroz was 
bꝛought into the Excheg. Chamber, and agreed by all the Judges, that the 
Return was Jnſufficient, fo2 it was apparently untrue, and againſt Law, 
becauſe the Warrant was directed to the Sheriff himſelf to be executed in 
anp Part of his Shire, and no Venue contained in this Jnqueſt of Offce, 
as there is in other Writs, which intitles the Bailiffs of Liberties. But 
pet the Court would not reverſe the Judgment, becauſe there were divers 
of the like, both in the King's Bench and Common Pleas, eſpecially in 
Suffolk and Norfolk in later Times. | 


(110 )+: - | Slawney's Caſe. 


| erogative Court, Sir John Bennet the Judge, accozding to the 
Kade hath taken Bonds of one Slawney, upon granting of an Admi⸗ 
niſtration upon the Condition uſual there; whereof one is, that the Admi⸗ 
niſtrato2 ſhall diſpoſe of the Surpluſage of the. Goods after the Debts and 
' Legacies paid accozding to the direction of the Court. Whereupon, the JFn- 
teſtate having left a Wife, to whom the Adminiſtration was committed, 
the Judge did now find a Surpluſage in her Dands, and did Sentence that 
the ſhould give certain Poztions to certain of the kindzed of her Husband, 
being not his Childzen, whereupon a P2ohibition was p2aped in her behalf. 
And the Court was of clear Opinion, that whereas the Stat, of 21 H. 8. 
appoints the Adminiſtration to be granted, ct. And that the Ozdinarp 
ſhall take Sureties koz the Adminiſtration of the Goods of the Dead, that 
the Ozdinarp may not impoſe any other o; further Condition upon the Bond, 
and though the Ozdinary will pzetend that the true Adminiſtration men⸗ 
tioned in the Statute is to be extended ag well tothe Diſpoſition of the Sur- 


pluſage, as to the Debts and Legacies, pet that is not under their Judg- 


ment, foz thep muſt take their Bond accozding to the Law; and when it is 


ſued the Meaning and Expoſition of the Statute, and of the Condition of 


the Obligation, both are to be judged by tbe. Courts of Common Law. 
And J laid, that if a Man obſerve well the Statute of 21 H. 8. cap. 5. he 


all perceive bp pzeferring the Wife and Childzen.to the Adminiſtration 
_ the Statute did imitate the Mind of the Inteſtate to p2efer them, that 


F. 12 Jac. Ror. 2.52, 
Checq. Cham. Pcr- 
jur'd Fellow. I Cr. 
319. 4 Co. 65. b. 


Breif de Br. 19, Inqui- 
ry of Damages by En- 
ueſt ot Office by a 

ally of Liberty. 


Return of a Sheriff 
falſe in Law. 


2. Cro. 319. 


Co. Ba. 


Paſch. 19 Jac. in Co. 
B. it was adjudged, 
&c. That after an Ad- 
miniſtration commit- 
ted, the Ordinary hath 
not Power to diſpoſe 
of the reſt of the 
Goods to the Children 
of the Inteſtate, but 
by the Intent of the 
Stat. of 21 H. 8. they 
ſhall remain to the 
Adminiſtrator. 1 Cro. 
202, V. Winch Re- 
ports 11. The Power 
of the Ordinary upon 
the Surpluſage of the 
Goods of the Inteſtate. 
Swinb. 154. 1 Brrl. 
31, 32, Moor, t. 864. 
Meſme Ca. Palm. 527. 
1 Cr. 62, 20. Hetly, 
68. Poſt. 191, 84. 
ones, 228. Winch, 11. 
oft. 191. Accord, Mes 
ceo ore eſt, altered per 
Stat. 22 & 23 Car. 2. 
Cap. 10. de Diſtribu- 
tions. 


it is like he would have p2eferred, if he had made a Mill, which muſt be 


tving the P2ofit of the Eſtate, and not only Labour and Dolour, in lu⸗ 
2 e den to bzing in and defend the Eſtate, and then to give 
this vaſt Power to the Oꝛdinarp to give the Surpluſage where he will. 
To which Opinion and Keaſon the reſt of the Judges did incline. Infra. 191. 
But pet the Cauſe, with the Conſent of Sir John Bennet himſelf was re- 
= ferred to the Ozder of Serjeant Harris and Hutton, who were of Counſel fo2 the 


Pꝛohibition. 


M2 Spendlow 


Carter's R. f. 125. 
Noy, R. f. 83. 


Hetly, 68, 


* 
—_—— 
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. Spendlow ver. 


Skeat ver 8 
Smith. 


8 Oxenbridge and his Wife. 


— 


Dilapidations. | 
3 Int . 43. Ant. 83. 
2 Ro. 303. 


2 Cr. 388. 12 Co. 27. 
2 Inſt. 614. Buls. 3d 
R. f. 48. Ro. 1. R. 
337. 2 Cro. 388. 1 Co. 
42. Moor, _ | 
Court Eccleſiaſtical 
cannot examine a De- 
linquent upon Oath. 


Court Eccleſiaſtical 
cannot interpret a Sta- 
tute Noy. 151. 


Surrey. Tr. 12 fac. 
Regis. Rot. 489. Mo. 
871. 1 Bral. 241. 

3 Cr. 46. 


1 Cr. 131, 245. 


Write of Waſte want- 
ing. Suhſtanee allow / ed 
by reaſon ot Practice. 


(ii Spendlow againſt Sir William Smith. 


8 Parſon of Skiton in Norfolk ſues Sir William Smith of Eſſex Exe, 
cuto2 of one Smith the laſt Parſon there fo2 Dilapidations, in the Arches, 
And among other things, there was a Queſtion about a Leaſe koz Yearg, 
which was alledged to be taken by Sir William Smith in his own Name, 
but covenouſip in Truſt, and foz the Uſe of the laid Smith the Parſon, where⸗ 
upon thep would put Sir William Smith to his Oath, to anſwer concerning 
the-Covin ; 'wherenpon the Court granted a Pꝛohibition quoad Examining of 
him upon his Oath concerning the Covin ; koz though the o2iginal Cauſe 
belong to their Cognizance, pet the Covin and Fraud is Criminal; and 
the Avowing of it to be bona fide is puniſhable, both in the Star-Chamber, 
and by the penal Law of fraudulent Gifts, and therekoze not to be extozt; 
ed out of himſelf by his Oath. Allo the Expoſttion of the Statute x3 Eliz. 
cap. 10. of Milapidations, and what ſhall be Covin oz not within the Law, 
reſis not in them to judge, but in the Courts of Common Law, 


( 112 ) Edward Skeat againft Oxenbride 
and Etheldred his Wife. 


E Skeat bzought an Action ok Waſte againſt Oxenbridge and Ethel. 
dred his Mife, and the Writ was De omnibus terris & Gardinis in L. de 
quibus Edwardus Skeat gen. jam defunctus fuit ſeiſitus in domin' ſuo ut de feodo & 
ſic inde ſeiſſtus exiſtens poſt quartum diem Febr. An. 27 H. 8. inde feoffavit Edmun- 


dum Slifield & al. ad uſum præd. Edwardi Skeat defuncti & præd. Etheldred pro ter- 


mino vitarum eorum, & corum alterius diutius viventis, & poſt deceſſum pred. Ed- 
wardi Skeat defuncti, & Etheldred tunc ad uſum hæredum de corpore prædicti Ed- 
wardi Skeat defuncti procreand? ſuper corpus præd. Etheldred. After a Verdia 
upon Aſſue nul waſt found koz the Plaintiff, Exception was taken to the Wait, 
becauſe he did not lap the Feoffment to be made to the Feoffozs and their 
Peirs, without which there could be no Inheritance in Ceſtuy que uſe, and 
by Circumſtance and Conſequence no Dil⸗inheriſon, as the Aaion of Waſte 


impoꝛts, which was agreed to be true. Yet it was judged faz the Plaintiff, 


becauſe the Clerks of the Chancery affirmed and ſhewed their Books, that 
they had uſed this Foꝛm always in that Caſe ſince the making of the Sta- 


tute, And the Declaration 'pzoceeded. further in that Caſe, and laid the 


Seiſin in Fee as it muſt. | 1 8 
So note, a new Weit in the Foꝛm allowed wanting Subſtance, by the 
P2artice ſince it came in Uſe, though it be late, foz the Plaintiff in this Caſe 


Briet general and.. might have had his Writ general, and then there had been no Queſtion of it, 


Court Special. 


| Tail by what Words. 


foz the general'Writ ſthould_have been maintained with a ſpecial Beclara- 
tion, as it is common in many Caſes, And the like Pzeſident with the 


P2incipal, was ſhewed by Brownlow 7 E. 6. Ter. Paſch. Rot. 918. inter Gaw- 


nium Gare mil. & Thomam Carew, Elizabetham ſa fem in waſt. 
Vide fo; the like upon a Mrit ok Cui in vita 39 H. 6. 38. Fitz. N. B. 193. M. 8. 


E. 330 / 3 
In this Caſe it was holden clear, that Etheldred the Mike had but an E⸗ 
ſtate fo2 Life, and that the Intail and Inheritance by the Fo:m of Limi- 


tation ſuper, reſted only in the husband Edward Skeat. It is all one, ag it 


it had been hæredibus Edwardi Skeat de corpore ſuo ſuper corpus, &c. 
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Cumberland verſ. S Day verſ. 
Dowager. Savadge. 5 


—_ 


(-$13-3 Earl of Cumberland againſt the Countels Dowager. 


Strepment judicial was awarded out of the Court to the Cozoners ok the Eſtrepment of divers 
E Countp of Weſtmoreland in the Action ok Waſte, brought by the Carl 


of Cumberland againſt the Countcſs Dowager, becauſe the Earl was Sheriff 
of the ſame Shire, by which Writ the Cozoners were commanded. to lkuffer 
no Walle to be done in the Lands, cc. . 

Pow this Term Oath. was made in Court, that the Ladies People had 
done Waſte-after the Wzit publiſhed and made known unto them, pet the 
Court would not commit them, becauſe it was not a Mzit directed imme⸗ 
diatelp to the Lady and her Servants commanding them to do no Waſte 


ag it might have bein, and then it had been immediate Contempt to the 


Court. But here the Cozoner-himſelf is to p2ovide againſt the Waſte by 
taking poſſe comitatus, if there be no fiemedp oz the like. 
C114 3 Day verſus Savadge. Treſpaſs 
IN er Day brought an Acion of Treſpaſs againſt John Savadge fo2 
VA taking awap a Bag of Nutmegs. The Defendant pleaded that the 
Citp of London is an Ancient City, and ſo had been Time our of Mind, 


and that the Mapoz, Citizens, and Commonalty' had been all that Time a 


Cozpozate Bodp, and ſeiſed ok a Bank oz Wharf in London called Queen- 


Brownlow. Tr. 12 ſac. 


Rot. 619. Cuſt m ot 
London to certifie 
their Cuttom upon 
the Mouth ot the Re- 
corder. Mo. 871, 
Jones, 412. 

2 Ro. 579, 580. 


Hithe, and bp all that Time have uſed to have and rake fo2 Goods laid ups 


on the ſame Wharf, to be conveped from thence by Water, of Perſons not 
Lawfullp thereof. diſcharged. Wharkage, that is to ſap, a Half-penny fo2 
every Pozters Burthen there laid ta be ſo tonveped, and fo2 Default of 
Payment, to diſtreſs ſuch Goods upon the laid Whark, by a Perſon by the 


Mapoꝛz to be appointed, koz the Collection, and then ſhews, that two Per⸗ 


ſons unknown brought two Pozters Burthens ok the Goods ok the ſaid 
Plaintiff, being no Perſon Lawkullp diſcharged, whereof the Bag of Nut- 
megs in Queſtion was Part, and laid them upon the ſaid Wharf to be con- 
veyed by Water. And that the Defendant being appointed Collecto?, Ec, 
demands twa Dalf-Pence, and becauſe thep were not paid, diſtrained, Ec. 
as was Lawkul fo2 him to do: The Plaintiff by wap of Keplication con- 


keſſed all the Bar in general, and laid, that within the ſaid City there was, 


and Time out of Mind had been a Cuſtom, that all the Freemen of the ſaid 
City, had been, and ought-to be diſcharged vf the ſaid Papment of Whar- 


kage of their Goods, and averred that he was a Freeman of rhe ſaid Ci - 

9 « it 
Ec. The ſaid Defendant ſaid, that there was no ſuch Cuſtom within hz 
laid Citp, & hoc paratus eſt verificare ubi & quando, & prout Curia conſidera- 


verit : And then adds a Surmiſe thus : Super quo prizd. Joh. Savadge dicit quod 


in civitate przd. there is, and Time out ok Mind hath been a Cuſtom, That 


when any. ſue, gr. upon anp Cuſtom of the ſaid City is joined, though 
the aye, Commonaltp, and Citizens be Parties to the Atrtion, the 59 2 
v2 and Aldermen ok the City have uſed to certifie to the Juſtices the Truth 
of ſuch. Cuſtom Flower done the ſaid Cuſtom and all other Cuſtoms of the 


ſaid City, by Authozitp of Parliament in the ſeventh Year of Richard the 


— 


ſecond was confirmed, And praped the King's Whit to the Mapoꝛ and 
Aldermen of the ſaid City to'certifie, Er. And the faid Plainrif faith, 


* 


that the ſaid Iſſue ought to be tried by Jurp, and not bi Certificate 


that ſuch Cuſtom alledged by the Defendant fo2 the Trpal by Certif zg ut 
ſup;a, is ag ainſt the Law and common Keaſon fant" h {2 5 5 J. 
m Cauſe map be tried by J a pꝛapeth Judgment, 
murreth. . 


1108 8 


queſtioned, but whether the Cuſtom in this ſpetial Ca 
Mapoz, and Aldermen ſhould tertiſte a Cuſtom w 


: FN ich concerne nter 
of the Cozpozation whereof they were a Parl. ohtefned the Jutereſt 


The, Caurt now being agreed determined to give Judo m im ann Throne. 
ed me to pꝛonounce it fo2 them g Judgme , and intreat- 


all, and ſo we gave Judgment, that this 
Cuſtom 


ury, whercupon the Defendant de: | 
* 44% | 1 l ; 


Aas {ome Argumems at the Bar pro & contra, wherein nothing was 
ue ſe were good, that the 


Day verſ. 
Savadge. 


1 Cr. 517. 


3. 


Cuſtom againſt Law 
to try and judge their 
own Caſe. Cuſtom 
and Preſcription their 
Nature and Difference. 


1 Inſt. z. b. 2 Cr. 152. 


| 4 Co, 31, 32+ 


Cuſtoms in London. 


3 Cr. 409. 8 Co. 126. a 


Dyer, 247.4. utra. 


ro 1 


Cuſtom was not to be tryed by Certificate, but by the Jury, whereof 4 
gave three Reaſons. | 
The firſt, that it was not pꝛoperlp a Cuſtom, but a Kind of Pꝛeſcription, 
8 a the Nature of a Pzeſcription, and then clearlp it was not within their 
uſtom. | | e 
Setondlp, that it was no ſuch Cuſtom as was within the Heaſon o 


| Meaning of that ſpecial peculiar Fozm of Trpal bp Certificate, that bas 


granted and uſed in London. | 
Thirdlp, it was againſt Night and Juſtice, and againſt natural Equity 
5 allow them their Certificate, wherein thep are to trp and judge their own 
auſe, | 
As to the firſt it is apparent, that ag Savadge pleads it fo2 the City, it is 
a meer P2eſcription in the Cozpozation, and if he had joined unto it (ag he 
ought to have done) the Point of Diſcharge of Citizens expzellp, as he did 
generally, under the Name of Perſon diſcharged, it had been a meer intire 
P?efcription throughout, and fo pleaded. | 
Now though he omitted that Part, pet when it comes to be ſhewed on 


the other Side, ik it be true, it appears to be a B2anch of the ſaid Pzeſcrip- 


tion, and of the ſame Nature, and no Cuſtom. 
And pet it is true, that being pleaded apart by it ſelf by the Inhabi⸗ 


tants as to a Diſcharge of Free-men, it muſt be pleaded by wap of Cuſtom, 


and not by wap of Pzeſcription, not becauſe of the Nature of the Thing, 
but becauſe the Freemen cannot Pꝛeſtribe in their Perſons, and therekoze 
are allowed to lap a Cuſtom fo? their Diſcharge, ſo that naturallp a Pꝛe⸗ 
ſcription oz a Thing Pꝛeltriptible is ſo to be laid, where by Law it may 
be, and not by wap of Cuſtom, and wheze it cannot be by Law, and there- 
foze is pleaded by wap of Cuftom, the Nature of the Thing is not changed, 
but remains ſtill a Pꝛeſcription in his Kind, though it be allowed to be 
pleaded by wap of Cuſtom fo2 Neceſſities ſake. And this Learning appears 
well in Gateward's Caſe, Co. lib. 6. 59. b. where it appears, that a Thing lp- 
ing p2operlp in Þzeſcription, as Common did in that Caſe being an Inte⸗ 
reſt, which muſt inhere in ſome Bodp, cannot be pleaded by wap of Cuſtom, 
noz cannot ſtand by Cuſtom where it cannot ſtand bp Pziſcription, as there 
they would have made it kor Inhabitants, that are not permanent to pze- 
ſcribe, but pet Common fo2 Coppholders in the Lozd's Soil is allowed to 
be pleaded by Cuſtom fo: Neceſſities ſake, whereas in the Soil of another, 
it muſt be laid bp Pꝛeſtription in the Lozd, and pet the Nature of both is a 


Pꝛeſtription. 


But a Matter of Diſcharge as the principal Cale is, and Diſcharge of 
Tithes, as Gateward's Caſe ſaps, map be laid by wap of Cuſtom, foz that 
ig not an Intereſt, but an Exemption, not Poſitive but Privative of the gene- 
ral Poſſeſſion, So it is indeed but an Erception out of the Intereſt, and 
in Truth ſhould be fo pleaded as in the Pꝛincip all. | 

To the ſecond Point, this Pzivilege of London is to be underſtood of 
ſuch Cuſtoms as are of the Nature of local Laws, peculiar Laws koz that 
City, general to all the Citizens, differing from the general Law of the 
Kingdom, ſuch as Littleton calls in his Chapter of Burgage, the Cuſtoms 


and Aſages in manp Bo2oughs; and ſamples them that the pounger Son 


ſhall Jnherit, that the Wife ſhall have the whole Land in Dower, and 
that their Youſes and Tands are deviſable, ſuch are the Cuſtoms in London, 


ok fozeign Attachment, 7 E. 6. Dyer 85. & 3 Eliz. Dyer 196. and the Cuſtom 


5 E. 4. fo. 30. that if a Debtoz become Fugitive, he map be arreſted befoze 
the Dap of Papment. And Co. 5. lib. fol. 82. Snelling's Caſe, that if one Ci⸗ 
tizen be indebted to another in a ſingle Contra, it ſhall be equal to an O- 


bligation. And 21 E. 4. 16, 74, 75. And 21 E. 3. 46. a good Caſe to this ve- 


rp Purpoſe, where in an Aſize of freſh Fozce, in the Court of Oxford, it was 
pleaded that the Cuſtom of the Town was, that ik a Man had Poſſeſſion of 
Lands bp 40 Weeks, he could not be put out but by the King's Wit, wherc⸗ 
upon the other would have taken Jſſue no ſuch Cuſtom. But it was reſol⸗ 
ved, that this, being the Law of. the City, was not to be tried by Jurp, but 
by the Judges as a Matter of Law, and ſo indeed in nature of a Demnrrer- 


And 


di. 


Day verf. | 
Savad Yes | 87 
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And the Kcalon rhcreof is, that the Judges of everp Place are ſuppoſed 
to have Hnowledge of che Laws of the Place whercby they do Judge, and 
to have Cuſtomaries among hem. And thyerefoze in Suits in their own 
Courts do determine them, as rhe Judges at the Common Law do in the 
Ring's Courts judge the general Cuſtoms of the whole Kingdom, being the 
Common Law. And fo in London bp ſpectal Pꝛiviledge thep cerrifie alſo 
their Cuſtoms of this Nature into the King's Bench, which other Towns 
do not. But their Cuſtoms, even thoſe that are their local Laws, are tri⸗ 
able by Jurp, if thep come io Iſſue in the King's Courts. And agreeing 
with this was found, and ſhewed a Pꝛetedent Mich. 37. 38 Eliz. Rotulo 418. 
in the Common Pleas London, between Bilford Plaintiff, and Lowe Defen- Ro 52: 
dant, in an Acton upon the Caſe foz certain Parcels of Plate. And rhe 
Iſſue was, whether the Cuſtom of London were, that there was a Common 
Market in London, fo: all Goods in all open Shops, all Daps, except 
Sundaps and Yolp Daps, from the Sun-rifing to the Sun⸗ſet; and con- 
cluded, Et hoc parati ſunt verificare, ubi & quando ac prout Curia conſideraverit. 
And then the Defendants made their Surmiſe koz the Trial of their Cy- Cuiom e 
ſtom by the Mouth of their Kecozder, and p2aped a Writ accozdinglp: dy er Nec 
And it was granted returnable in Trinitp Cerm, and continued per non mi- Cr. Car. 517. 
lic bre. till Octabis Mich. And then it is entred, that the Concluſions of the 
Defendants Plea, ought to have been Et de hoc ponit ſe ſuper patriam, 
whereupon the Plea was fo made and Jſfue taken, and upon Venire fac. Jones 412. 
to the Sheriff of London found fo2 the Plaintiff, and had Judgment: 
Which is a ſtronger Cale than this at the Bar. 
And further in the p2incipal Caſe it cannot p2operly be ſaid to be a Cu⸗ 
ſtom of the whole Citp, no; fo? all rhe Citizens perſonallp, as all the Cu- 
ſfomsg in the nature of Laws are, and as the Fo:m of Suzmiſe, fo2 the Tri- 
al doth impozt, fo? it concerns onlp the Bodp Cozpozate of the City, and 
the Place Queen-Hithe onlp where the P2ofit ariſeth, and Where the Diſtreſs 
is to be taken fo? it. | 
As to the third Point, the Books are full, that Challenges are allowed, 
where the Aſſue concerns a City, oz Cozpozation, and thep are to make the 
Pannel, o2 where any of their Bodp be to go on the Jury, oz any of Kin Co. L. 175- 
unto them, though the Bodp Cozpozate be not dircalp Partp to this Suit, 
foz which Purpoſe ſee 15 E. 4. 18. 28. aſk. 18. 21 E. 4. 11. where a Dean and 
Chapter bzinging an Allize, a Juro2 was challenged, bccauſe he wag Bzo⸗ 
ther to one of the Prebendaries. Wy 
Now if ſuch Challenges be allowed, where an Attaint lies fo2 a falſe Ver⸗ 
din, much moze here where there is no Waps to reverſe a falſe Certificate, 
and pet it is true that the Certificate is no judicial Ac, but Winiſtcrial. 
And therekoze ik the Certificate be Falſe, the Party ſhall have his Kemedp | 
by Action of the Caſe, and that not againſt the Keco2der, but againſt the 
Mapo? and Aldermen; koz it is their Certificate by their Kecozder, and fo 
is the Pleading and Surmiſe, and the Wzit to certifie is a Warrant to them, 
which takes awap one Defence made againſt their Partiality to themſelves, 
that they did not certifie, but their iecozder. As where a Gzant is of a 
Cognizance of Pleas to be holden befoze rhe Steward of the G2anrec, licet the 
SGyzantee fueric pars, but there the Steward is Judge himſelf, and not the 
Gzantee, as the King's Judges are between him and the Parties, but here 
the Kecozder is but their Mouth to peak fo2 them, as thep Command him. 
By that which hath been faid it appears, that though in pleading it were 
conkeſſed, that the Cuſtom ok Certificate of the Cuſtoms of London is confir- 
med by Parliament, pet it made no Change in this Cafe, both becauſe it 
19 none of the Cuſtoms intended, and becanſe even an Aa of Parliament, 
made againſt natural Equity, as to make a Man Judge in his own Caſe, str canror eſtabliſh 


id in 1 "It 2 Jura T 111 | Cuftom againſt natu- 
is void in it (elf, fo2 Jura naturæ func immurabilia, and rhep are leges legum. ee 
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Aſſumpſit upon Pro- 


Checq. Cham. 


almer. 


Thomlinſon. Raynbred. Partridge. C 


C18: 3 Laſtlow againſt Thomlinſon. Aſſumpſit. 
„„ Hill. 11 Jac. Rot. 1484. 


Jenk. Cent. 287. 1 brought an Aſſumpſit againſt Thomlinſon, declaring that Thomlin- 
1 ſon ſold him ſo manp Oats, as accozding to the fate of 10 Shillings 


Mo. 298. Vel. 5. 1 
Ln. 9 Pence fo2 every Quarter ſhall amount to 52 Pounds, to be delivered ſuch 
Aſumplit. „, Co a Time, Which Monep the Plaintiff pzomiſed to pap ſuch a Time. And 
247, 499, 569. that the ſaid Oars after ſuch a Kate, came to 96 Quarters, and 6 Buſhels, 


which the Defendant hath not delivered to his Damage, Fc. Upon Iſſue 
Non Aſſumpſit it was found fo2 the Plaintiff. And upon Judgment a Wzic 
of Erro2 and Erroz aſſigned, that 96 Quarters, and 6 Bulſhels of Oats, af- 
ter the Kate atozeſaid, came to 52 Pounds and thzee Farthings, and lo no 
Bzeach, becauſe he was not bound to deliver lo many. But the Judgment 
was affirmed, both becauſe it was not certain, whether it amounted to a- 


The Law regardeth up moze, the Account was fo buſie: And allo becauſe it was not poſſible in 


not Things too ſmall. Effect to mince the Meaſure (o, as it ſhall hit the juſt Hum, as the odd 


Mo. 298. Yel. 5. Noy. y Rear. 
. . Vet Hours are not accounted in the Year 


( 116 ) Herrenden againſt Margaret Palmer. 
Hill. 12 Jac, Rot. 912. 


London. H bꝛought an Aſſumpſit againſt Margaret Palmer, Adminiſtratrix 
1 of her Hus band, and declared that her Pusband had bought of him 


C. Fill, 167. Kar. Gold, and Silver, and Pearl, and was indebted unto him foz them 200 
2521- Conge & Lower Pounds, and ſhe after his Death had likewiſe bought of him Pearl, foz 
Jenk. Cent. 296. Mo. 27 Pounds, and that upon Accompt che was found indebted borh thoſe 
419. Cr. El. 406. Noy. Sums unto him, and pꝛomiſed Papment : Judgment ko the Plaintiff, and 


"the Cerfacr 110.» aſſigned koz Erro, that the Defendant was to be charged by two ſeveral 


Actions, becauſe ſhe was charged in two Manners, one in her own Night, 


and the other as adminiſiratrix, and therekoze the Judgment was reverſed, 


(7). © Nichols and Raynbred. 
| Hill. 12 Jac. Rot. 131. 


—_ Na bzought an Aſſumpſit againſt Raynbred, declaring that in Conũde⸗ 
Jenk. Cent. 296. 4 Co. ration, that Nichols pꝛomiſed to deliver the Defendant to his own Uſe 
57 17, 36. Free 13. a Com, the Defendant p2omiled to deliver him 50 Shillings : Adjudged fo? 
4 Leo. 3. 3 Cro. 543, The Plaintiff in both Courts, that the Plaintiff need not to aver the Delive- 
Promiſe tor Promiſe. xp of the Cow, becauſe it is Pꝛomiſe foz Pzomiſe. Note here the Pzomiles 


N mult be at one Inſtant, ko; elſe thep will be both nuda pacta. 


( 118 ) Brinſley and Partridge. 
Trin. 9 Jac. Rot. 318. 


B 


3 ) he accounted fo; divers Sums of Monep, due to the Plaintiff by the 
Declaration caſting laid Defendant, and upon the ſame Account, the Defendant was found in 


upon a Total. 1 Ro. Arrearages to the Plaintiff 7 Pounds, and that the Dcfendant in Conſide⸗ 


396-1" Niels. 1 ration thereof did pꝛomiſe to pay to the Plaintiff the ſaid 7 Pounds, at a 
Cr. 116. 2 Cr. 69,602. certain Dap then to come, which he did not pap, to his Damage, Ec. The 
N44 2 Cr, Defendant pleaded non Aſſumpſic, whereupon the Plaintiff had Judgment: 
596, 69. Cr. Car. 116. The Defendant aſſigned fo2 Erroz, that the Conſideration was not ſufficient, 
Yelv. 70. 1 C10. 116. Hecauſe the Plaintiff did not ſhew wherefoze the Monep upon the ſaid Ac- 

count was duc, foz Moneys received oz lent, o2 ko: Wares bought and ſold; 

notwithſtanding Judgment was affirmed, becauſe by the Accounts the 


Debt was confeſſed good, and the Pꝛomile made thereupon good, 


2 Rich 


Rinſley bꝛought an Action upon Aſſumpſit againſt Partridge, detlaring that 


Laſtlow wer. 8 Herrenden verſ. 2 Nichols verſ. 2? Brinſſey verſe ? . 
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- , the Wonep came to 19 Pounds, which he had not paid. 
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_ SCORES en . . — * 
Rich verſe 2 Foxcroft verſe 2 Bayle verſe ? : 
Shere. Lacy. Gird. | 9 
( 119 ) Rich againſt Shere. Ejectione. 
; Hill. 5 Jac. C. B. Rot. 1284. Cornub. 


Ich bzought an Ejectione Firmæ againlt Shere, and declared, that wherc- Lind laid „ b 
R as Richard Harris and others 9 Octob. 5 Jac. Regis at S. Gynneys, in Le. r. Ant. 82. Jenk. 
the Countp afozeſaid, did Demiſe, Grant and to Farm let to the Defendant Ceor. 297. 2 Ko. 396. 
one Meſſuage, four Gordens, 200 Acres ok Land, 20 Acres of Meadow, 

80 Acres of Paſture, :6 Acres of Wood, and 60 Acres of Heath and Furſe, 

with the Apurtenances, called Eaſt Ditzard alias Dizard in the ſaid County, 

to have and to hold, to the ſaid Defendant, fo2 five Years, c. The Defen- 

dant pleads not guilty, whereupon the Plaintiff had Judgment. The De⸗ 

fendant aſſigned koz Erroz, that the Plaintiff in his Declaration, did not Hob. 337. 

ſhew in what Town, Partſh, Hamlet, o2 Place the ſaid Tenement, called C.. 23067 
the Eaſt Ditzard alias Dizard lap, but in the general Countp afozeſaid. Fo: 

that Cauſe the Judgment was reverled in the Exchequer Chamber this 


Hillary Term 13 Jac. 


Note, here is a Trial without a Viſne, if the Jury were from Saint Gyn- Vat of it in tbe te. 
neys, and ik it were de Corpore Com. it was not good, foz that is not to claration hurts not 
be allowed, where a nearer Place map be, but fo2 Titles, as Knight oz witers the Matter: 1s 


f | fefſed b bs 
not, oz the like, which are large. confeffed by the De 


tendant. Ante. 82. 


(120) Foxcroft verſus Lacy. - Ebor. 
| Trin. 1 x Jac. Rot. 1099. Caſe. 


xcrofr bzought an Action of the Caſe againſt Lacy and declared, that dien for Slander to 
I whereas Lacy, and four others had a Suit in the Star⸗Chamber againſt ſignified. 5 
the Plaintiff and Sixteen others concerning Conſpiracies, cc. and that Chic Chem. 
Communication was moved between John Walter and Rice Gwyn Eſquires, „ C bc 
concerning the ſaid Suit, that the Defendant Lacy upon rhe ſaid Communiz . Ant. 6. 
cation, in their Pꝛelence, ſpake theſe Wozds: Theſe Defendants, Innuendo 
the Plaintiff and the other Sixteen Defendants are rhoſe, that helped to 
murther Henry Farrer, meaning one Henry deceaſed, who was murther- 
ed by one Thomas Oldfield, who was hanged fo? it, to the Plaintiff's Ba- pe 
mage, Et. The Defendant denpeth the Wozds, and found fo2 the Plaintiff, Latch. 262. $:3]. 244, 
and Judgment given; Erro2 was aſſigned generally, that the Judgment . . . 
ſhould have been contrary, but Judgment was affirmed, fo2 it was holden ne 
that it was ſufficientlp laid to entitle everp one of the Defendants to a ſcve- | 
ral Action, as if thep had been ſpeciallp named. 


1 Bayle verſus Gird. Aſſumpſit. Checg. Cham, 
| Trin. 12 Jac. Rot, 1599. 


D Ayle bought an Aſſumpſit againſt Gird, declaring, that in Conſideration Deren. 
he ſhould die divers Clothes, called Devonſhire A.. into ſeveral C0. „ 
lours, naming lo many ſeverallp as amounted in the whole ro be 60. That Cr. 24, 3. vel, 
the Defendant did p2omiſe to pap him a certain Sum, fo the dping of eve⸗ C5 Pash. 1, 
rp ſeveral Cloth, and avers, that he did accozdinglp die the ſaid Clothes bop. 209- ET 
amounting in all to 59. Whereas indeed they were 60 ut W that On ter Sing 
2 | 2 und ad⸗ 
15 fo: the Plaintiff; and Erroz alügned, in that it appears he ſhould 
ave dped 60, and dyed but 59. And ſothe Sum afozeſaid not due, Alko the 
Jurp did aſſels Damages occaſione detentionis debiti pred. Whereas it ſhould 
ave been occaſione non performationis Aſfumptionis, be. But the Judgment 
b as affirmed, fo2 that it was firſt averred he died all, which appearrd be⸗ *** + 


koze to be 60. So the other was but a Wiſ-ſumning, and as to the other 


it was a Debt, and a Pzomiſe implped upon it. 
N Keere 
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Wird made Knight 


Keere verſ. C Spathurſts e Puckering's 8 
- Owen. Caſe. Caſe. 


— 


1 


a 6421) Keere verſu Owen. Error. 
| 2 1885 „ Mich. 5 Jac. Rot. 79. | 
. I CE recovered 400 Pounds Debt, againſt Edward Owen who died, and 
Error in Execution, upon a Scire fac into the Countp of Surrey the Sheriff returned Rebecca 


Jenk. Cent. 298, terretenant omnium terrar & tenementorum in balliva ſua quæ fuerunc præd' Ed. 


wardi, &c. And Judgment given, that Keere ſhould have Judgment and 
Execution againſt the ſaid Rebecca; whereupon the ſaid Keere pꝛaped the 


Dy. 208. P. 5. Elegic thus entred in the Roll. Elegit ſibi liberari medietatem omnium terrarum 
& tenementorum in Com' Surrey tenend', &c. quouſque, and left out, Quæ fue. 
runt prædicti Edwardi, &c. And fo2 this Judgment was reverſed quoad ad- 
judicationem executionis, upon the Elegit, and pet the Wꝛit of Elegit it ſelf, 

| and the Keturn of it, were well in that Point. But where the Roll is kaul⸗ 

Poſt. 246. ty the Wzit will not help. 15 | — 

Jt was alſo aſſigned fo2 Erroz, that ſhe was returned Terretenant omnium 
terrarum, without aſſigning of what in certain, that was not allowed foz 
. Erroz. | 

Mandamus. (123) Spathurſt's Caſe. H. 13 Jac. 

The Checg. Cham. AF ter the Death of John Spathurſt, by Mandamus in Suſſex, it was found 

Us de uw gr. that he died ſeiſed of certain Lands, Et quod tenentur de domino Rege 


ut de uno groſſo per vigeſimam partem unius feodi mil. This was ruled by the 
Chief Baron and mp ſelf, mp Lo2d Chief Juſtice being abſent, that it wag 
a Tenure bp Knight's Service in chief. All Tenures in chief are 1n groſs, 


and the Wozd ut de groſſo are ſcarce of any Senſe, but of no certain Senſe 
at all in Law, and ſo ſtand as void, 


lenk. Cent. 298. 


Commiſſion, Sir Thomas Puckering's Caſe. H. 13 Jac. 


( 124 ) 


Jenk. Cent, 298. Ante * was found by Office taken at Barnat in the County of Hertford, 18 Mai, 
46. 2 Roll. 39, 2 Cro. 


38 Eliz by Commiſſion, in the nature of a Diem Clauſit extremum, that 
Sir John Puckering Knight, late Lozd Keeper of the great Seal of England, 
and the Lady Jane his Wife, were jointlp ſeiſed to them, and the Yeirs of 
him, ok the Manoz of Weſton, in the Covnty of Hertford, and of the Mano: 
ok Kingerby in the Countp of Lincoln, bp the o2iginal Purchaſe of the ſaid 

Loꝛd — and that thep being ſo ſciſed thercof, and that the ſaid Dir 
John Puckering being alſo ſeiſed in Fee of the Manoz, of Weſton Argentine, 
in the County of Hertford, and of the Mano? of Kington in the County of 
Warwick, he ultimo April. 38 Eliz. died ſo ſeiſcd, and that the Ladp Pucker- 
ing him ſurvived, and that the Mano! of Weſton only was held of the late 
Queen in Capite bp Knight's Service. And that the reſt of the laid Mano? 
were held in Soccage, and not of the Queen in Capite oz Knight's Service, 
and that Sir Thomas Puckering was his Son and Heir, of the Age of four 
Dears 3 Decem. bcfo2e the Death of his ſaid Father. „ 

The laid Lady Puckering 17 Maii 9 Jac. died, Thomas the Heir, 3 JIunii 10 

Jac. was made Tinight. 3 Decemb. 10 Jac. he accompliſhed his true full Age, 
and tend2cd his Livery, and within the Time limited he ſued fozth a ſpecial 
Liverp, under the great Seal of England, no Office being then oz pet found 
of the Death of the ſaid Ladp, noz anp Charge they impoſed upon the Heir 
ok the ſaid Lands, „ J. TR tne 
Livery ſpecial what Jn the ſaid ſpecial Liverp, there is contained a Heleaſe and Pardon from 
ir difehargen. his Majeſtp to the the Heir, of all Entries and Jntruſions made by the 
Heir into any of the Manozs and Lands whereof his Father died leiled, 
and alſo a Pardon and Keleaſe of Accounts, and of Actions, Suits, Quar⸗ 
cels, Jmpeachments, Exccutions, and Demands whatſoever,. which his 
WMajeſtp, at the Time of the ſuing kozth ot the ſaid Livery by anp Means 
had o2 might have againſt the Heir, not extending to diſcharge him, 
oz his Lands of any Debt, Account oz Demand, bp reaſon of anp Office, 02 
Heceipt of anp of his Majeſtp's Moneps oz Treaſure, oz of the Coiiverfion 
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Howard verſ. 
Bell, &c. 


_— 


| e, oz of anp Debt then due, by Hecognizance o2 Obligation, 
Ahe Audltes, ante the ſpecial Liverp afozeſaid ſued, have impoſed ſeveral 


F P the Heir, one koz mean Nates due, as is ſuppoſed between 


of the ſaid Ladp, and the true full Age of the Heir. And the 
Lb ao Jak, * of a Sin in Particular, but to bzing the Heir ad Com- 
putandum pro meliore valore, and upon a Demurrer to this laſt Charge, fo; 
the Jncertainty and Jnſuffictency thereof, and a Plea to the kozmer Charge 
this laſt Caſe appeareth, wherein theſe Queſttons are. RD 
Whether the laſt Charge be Lawfully impoſed upon the Deir oz no, in re- 
gard the Charge is general, ad computandum pro majore valore. And it is 
not grounded upon the laid Office, no2 warranted by any Pzecedent, oz bp the 
Courſe of the Court. | 


wahether the King be, oz can be entitled to any mean Lates, between the ; 


of the ſaid Ladp Puckering, and the Knighthood of the ſaid Sir Tho- 

hore ke o: between his Hinighthood, and between his true kull Age, 
no Office being found of the Death of the laid Ladp Puckering, noz anp 
Charge impoſed, befo2e the ſaid Knighthood, oz the ſaid ſpecial Livery ſued. 
* Whereupon we reſolved, that the Auditoz can let no Charge, noꝛ award 
Proceſs, to anſwer any Charge but upon a fieco?d, as an Office, oz the like, 
But pet ik an Office be found onlp in one Shire of all the Lands, lying 
as well in other Shires as there, which in Law 1s no Office, but fo? the 
p2oper Shire, pet this by the Courſe of the Court is allowed as an Offtce 
to all to Gzound a Charge and Pzoceſs upon; and this is Beneficial to 


the Subject, who elſe by divers Offices would be put to an intollerable 


Charge. 


Again, where in this Cale there was an Office, after the Death ok Sir 


John Puckering, of the Mano; of Weſton, in the prope} Countp of Hertford, 


wherebp the Eſtate hereof wag found ; out of which it did appear, that no 


Wardſhip of the Land could accrue during the Life of the Ladp, becauſe it 
was but a Kemainder to the Heir, ſo that an Office ought to be found of 
her Death: Yet becauſe the Oziginal Cauſe of the Wardſhip is the Gemain- 
der demanded, and the Death of the Ladp is but a Removal of the Impedi⸗ 
ment of the Wardſhip; it is therekoze allowed bp the Courſe of the Court, 
and in Eaſe of the Subjec, that the Certificate of the Feodarp of the Death 


of the Lady, made into the Court without Office, ſhall be ſufficient to 
put it in Charge. 


So here it was reſolved, that if the Feodaries Certificate of the Death 


of the Ladp were in Court, befoz2e the ſpectal Liverp granted, that the mean 
Rates incurred from the Death of the laid Lady, till the Unighting of Sir 
Thomas Puckering, were not diſcharged by the Courſe of the Court, becauſe 
they were by that Courſe of the Court adjudged in the King, veſted upon 
Certificate as well as if it had been upon Office; but thoſe that were incur- 
red fince his Knight-hood (being then made of full Age in Law) *cill his 
full Age indeed were perfectly diſcharged by the ſpecial Livery, oz rather in- 
deed by the Knighting ok him, and Tender of his Livery, which he might 
tender as foon as he is knighted, being then made as to all Caſes of Ward- 
ſhip of his full Age, fo2 the Wardchip of the Bodp continues not, as if he 
were ſtill under Age, but the Value of his Marriage he muſt 
It was fullp veſted in the King by his Nonage bekoze. 


Paſch. 14 Jac. 


( 125 ) The Lord William Howard againſt Chriſto. Bell, 
Tho. Salkeld, John Dacre, and others. | 


1* the Star-chamber, in a Cauſe between the 
tiff, and Chriſtopher Bell, Thomas Salkeld, 

tendants, it was holden by my Lozd Coke, and mp ſelf, that the Tenants 

of the Mano? of Gilſeland claiming Tenant-right, and being now impeach- 

ed by the Plaintiff, being To2d of the Manoz, who ſuppoleth their Estates 

to be void in Law, that they might 2 join together in a quiet and Aarf Ss 

| 2 | le 


Lozd William Howard Plain: 
John Dacre, and the other De- 


ulwer becauſe. 


Courſe of the Court 
of Wards. 


Office findeth Deſcent 
of Rem. there needs 
no new Office upon 
the Death of the Te- 
nant for Life. 


Ant. 46. 2 Ro, 39, 
2 Cr. 389. 6 Co. 74, 
a. 8 Co. 173: a 


Star-chamber, 


Mo. 562, 788., 
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' Noy, 99. 


an Obligation. 1 Brnl. 


TR Gold verſ. | 


ble Manner, to defend the Cauſe, being Common to them all; and therefoxe* 
though ſome particular Perſons were ſued, pet thep might defend their Suit 


upon their common Charge. And the Keaſon was, that ſince the Title 


| was one againſt all, it was in Effect but one's Defence, and one Oefendant, 
Buls. 1. R. 202. Syder, ko: the Trial in one Man's Caſe tried all. And therefoze the Courts of Ju⸗ 
1.R 51. ſtice do every Dap denp them to be Witneſſes one fo2 another in ſuch gene: 
ral Caſes, as in Caſes of common Modus Decimandi, and the like, wherein 
alſo it is many times o2dered koz avoiding of unneceſſary Multiplicitp of 
Suits, that a Trial map be had in one Man's Caſe fo2 all. Now as they 
are acknowledged Parties to their Pzejudice in Defence, ſo it is in eaſon 


that thep be in like Manner allowed fo2 their Advantage. And co it wag 


ſaid, that it had been ruled in that Court befoze in the Caſe of the L. Grey 
of Groby. Pet the Lozd Chancello2 ſeemed to be of a contrary Mind, and 
cited a Pzecedent in 8 El. to that Purpoſe. But pet in this Caſe it was a- 


greed, that they muſt not join themſelves together by Oath, which was in 


this Caſe ſuſpected, but not ſuffictentlp proved. But Bell being a Tenant 
Aſſemblies Unlawful. wag fined 100 Pounds foz aſſembling the Tenants to the Number of 200 in 
an open Field, where Leonard Dacres had been in open Rebellion, and fought 
a VBattel with the Queens Fozces, divers of the laid Tenants being wea- 
poned with Swozds and Daggers, abiding thzee Yours together, and pet 
nothing was proved done there by any of the Defendants, but Conference 
concerning the Defence of their Title by Pzomiſe and Wziting, and Contri- 


bution of Monep to that Purpoſe. And Hodſon another Tenant was alſo 


puniſhed foz being Pꝛeſent at that Aſſemblp, and the Event of ſuch Aſſem⸗ 


blp is in no Man's Power to moderate. And Salkeld and Dacres were 


fined a 100 Pounds a Man, becauſe that being no Tenants, noz any ways 


intereſſed in the Cauſe oz Title, and being Wen ok Strength and Counte: | 


nance, they did thzuſt themſelves by wap of Maintenance into it, warran- 
ting the Title, ſtirring the people to perſtſt in it to give Occaſion of Suits 
at the leaſt, where perhaps elſe the Cauſe had been ended bp wap of Agree- 
ment, with all, as it hath done with many. But Salkeld and Dacres were 


Maintenance of a 
common Cauſe by 
common Perions. 


not of the Aſſemblp, neither did it certainly appear that thep were acquaint, 


ed with all. And Mich. 14 Jac. Barkſhire in a Caſe between Edmund Dunch 


_ Eſquire Plaintiff, and Banneſter and other Defendants, where the Queſtion 


was between the Plaintiffs and the Defendants Tenants of the Lozd Nor- 
ris of Dorcheſter Manoz foꝛ a Common in Effect claimed, which he denied 
though the Action were between him and one of them onlp, upon a particu 
lar Cuſtom laid koz his Tenement onlp fo2 Neceſſity of Pleading. It was 
reſolved bp the moſt Part, that thep might all maintain with their Purſe, 
But becauſe Banneſter though he were a Tenant had th:eatned ſome, that 


they ſhould loſe their Copphold ko; not contributing to the Lozd Norris, he 
was fined at Fozty Pounds, and the two reſt quitted. But the Lozd Chan⸗ 


cello2 differed. 


Crab) Gold verſus Death. Obligation. 


Checq. Cham. 


Action of Debt upon ry Death, Erecuto2 of John Death, and the Condition was, that where 


33. Winch, Ent. 168. Gold had taken Anthony Death as an Appꝛentice, that if he the ſaid Anthony 


169. Jenk. Cent. 300. ſhould Waſte oz Conſume anp of his Goods, and that duly p2oved by the | 


1 Ro. 222, 261. 


dition, Br. 151- * — Confeſſion of the ſaid Anthony, o? otherwiſe, that then John Death and his 


381. Moo. 845, 888. Executozs within thee Months next after ſuch due Pꝛook and Notice there⸗ 


Bullt. 


2 gell Nep. 222, Bf given unto him oz them, ſhould render him Kecompence and Satisfaction. 
The Defendant pleads, that there was no P2oof made, &c. The Plaintiff 


261. Buls. 1. R. 40. 


replies, there came to the Hands of his Appzentice in Flemiſh Monep to 
the Value of 3000 Pounds of his, whereof the Appzentice imbeziled and 


Parol ¶ Proof] how Waſted as much as came to 400 Tn; and that he confeſſed it, and by a 


H Golq bꝛought an Action of Debt upon an Obligation againſt le- 


co ve raken” 12, Poſt, JY2Ifing under his Hand did acknowledge and confeſs it. And that he 
Wn, gave Notice of it to the ſaid Henry Death, and he did not make him ſie⸗ 


compence within thzee Months, whereupon the Defendant demurred : And 
it was adjudged koz the Plaintiff in the King's Bench. And now upon a 
Wit of Erro; in the Erchequer Chamber the Judgment was agreed to be 

= | confirmed ; 


2 


F- 
1 


* — — 
c 


8 _ » confirmed; foz though the Wozd [P2oof] but generally ſhall be underſtood 


FX fy 


as the was foz any other Action of Treſpaſs, and to be impziſoned foz the . 


n 


Moore verſ. te 1 
Huſſey. 8 | iP | 


Law ſuch a P2oof as is Legal, ſcil. Pzoof by Jurp, pet when the Par- » Roll. 594. 8 Co. 20. 
— n co mean and allow another Fozm of P2oof, that ſhall wt cp Co 
Pzevail againſt that that is but by Conſtruction of Law. And here it is re- 322. Ben. 139; Ferk. 
ferred,co the Confeſſion of the Party, which ſhall be underſtood a Confeſſion 7 
Voluntarp acco2ding to the common Acceptation, and not a Confeſſion in the 
Court of Recozd. Allo, though it be not ſaid to whom he made the Confeſ- | cr. z8:. 
ſion in Replication, per by the greater Opinion it was holden good enough, 
becauſe it anſwered the Wozds ok the Condition. And it is not like Half- 
penies Caſe of Agreement 02 Diſagreement to an Intereſt, which muſt be 
made to the Party intereſſed. C32: ROE "IF 

Pet afterwards it was found and moved by Heneage Finch of Counſel with 

the Plaintiff, that the Notice was laid to be given to Henry Death, which 
was the Exetutoz. And it did no where appear that John Death the Teſta- 
to2 wag dead at the time of the Notice, which was a neceſſary Part of the 


Condition. And therefoze the Judgment was reverſed. 2 Cr. 381, 488. 


(127) Moore verſus Huſſey, & al. Raviſhment. 
CCC 


Rancis Moore Plaintiff againſt James Huſſey Dodoz of Law, and Katha- Buck. Waller. The 
F rine his Wife, Robert Wakeman and John Woodford, and Cutbert Clifford „ 
Defendants, and counts that where Ralph Horniold held of the late Queen ment of Ward againſt 
in Chief, and died in the Thirtieth Pear ok the Queen, leaving John Hor- bg ee —_ 
niold his Son and Heir of two Years of Age, and that the Queen Anno Kol. Rep. 445. w. 9 

5 Regni ſui did grant the Wardſhip to the Plaintiff. OT 14 8 on 

The Defendants An. 5 Jac. did raviſh and take away the ſaid Ward to 5.77 
his Damage of 2000 Pounds. The Defendants plead not Guiltp, and are 
all found guilty ſaving James Huſſey, and Cutbert Clifford, Damages Ten 
Pounds and Ten Shillings Coſts, And the Jury farther find, that the | 
Ward is married, and was at the Time of the Marriage 16 Years Old 
— moze, and under 2x, and that his Marriage was wozth eight Dundzed 

ounds. 8 ME. 
Now this Term (ſcil. Paſch. 14 Jac) this Caſe was argued by all the 
Judges of the Common Pleas, after divers Arguments at the Bar, and 
the Queſtions were made two. 5 | 1 

Firſt, Whether the Mike ok Docto2 Huſſey being a Woman Covert and 
found Guiltp, and her Hus band not Guilty, be within the Statute of Weſtm. 


2. Cap. 35. 02 not, and her Yusband to pay the Value and Damages fo2 


er. 
Secondlp, Whether the Verdict finding that the Ward was married (with- 
out certainlp by whom) be ſufficient to charge the Defendants oz anp of 
them with the Dalue of the Marriage. 
But (as J ſaid) the Queſtion in groſs is but one, Whether the Statute 
hall be made in the whole eluſozp oz not? Fo2 to leave all Women covert at 
Large, who are both moſt Cunning and Yigilant, and have moſt Oppoztu- 
nity to make theſe Matches koz their Daughters oz Friends, and next to 
put the Guardian after Kaviſhment to hunt out who married the Wazd, oz 
elſe to fail of his Value, is utterly to fruſtrate the Law, | 
Now to the firſt Point, the Woman is plainlp within the Moꝛds, but pi:6 great point divi- 
there are two Exceptions to exempt her in Meaning. Firſt, becauſe ſhe is ded into two. 9 Co. 
a Woman Covert, the other becauſe the Statute infiits Abjuration oz Per⸗ 
petual Impziſonment, in caſe the Kaviſher cannot ſatisfie fo2 the Marriage. 
But here it is ſaid, that the Woman is under a neceſſary Bilabilitp in 
Law to ſatisfie, and therefoze as being out of the Meaning ſhall not be pu- 
niſhed (fo2 not ſatistping) with Jmpziſonment oz Abjuration. Fes 
Now to the firſt Part it is confeſfed, that a Woman Covert was at the pu Branch of the 
Common Law ſubject to an Action of Treſpaſs ſoz taking awap a Würd, firit great Foine. 11 


Ring's Fine, and her Husband anſwerable with her fo the Damage. 


And 
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Moore verſ. 8 
Huſſey. 


43 E. 3. 23. Action of 
Treſpaſs againſt the 
Husband and Wife, 


tor the Wite of ano- 
ther taken away with 
the Goods of the Hul 


And he that obſerves well this Statute ſhall eaſily perceive, that it hath 


two Aſpects, one Civil, another Criminal. Foz it p2ovides that the Exe⸗ 
cuto2 ſhall anſwer foz the Value, ſed non quoad pcenam priſonæ, quia quis pro 
alieno facto non eſt puniendus, which holds alſo fo2 the Yusband and Wife, 
that he ſhall anſwer the Damages, not the Puniſhment of immediate Im⸗ 


band. Impriſonment, pꝛiſonment, but the mediate Ampziſonment that is upon a Writ of Execu⸗ 


Br. 114, 


9 Co. 72. b. 


tion, koz the Damages and Value he ſhall, as in other Treſpaſſes: Foz if 


thep made the Executo2 (which is but in civil Kepzeſentation the ſame Per- 
ſon) Anſwerable, much moze the Hus band, which is one by Law of Nature, 


Now the Action at the Common Law was in'Effen and Subſtance the 
ſame that is now, onlp it hath received ſome Additions, and ſome moze di⸗ 


ſtint Fo2m of Pꝛoteeding than was before. 


Che Wzit at the Common Law was, Quare filium de bær. (cujus maritagium 


ad ipſum pertinebat, and ſometime without that Clauſe) vi & armis rapuerunt 
abduxerunt & maritaverunt, without ſaying within Age; and pet judged good, 
fo2 it is a Guard Natural, not Legal, 32 E. 3. Fitz. gard 32. and Fitz. N. br. 


91. and 143. and Regiſt. 98, 99. And the like koz the Guardian at Common 


Bar. Br. 112, 2 Ro. 


354 P. 34. 


Law by the Wozd of rapuit & abduxit, as appears 29 E. 3. 37. and 29 Aſſ. zy. 
By which Books and 12 H. 4. 16. It is agreed that both the Father and 
Guardian ſhall recover in Damage fo2 the Value of Marriage. 

The Offence therefoze and the Fac is the ſame in the very Wozd rapuit 


in the Statute that was at the Common Law, and the Keſtitution the fame 
in Effet bp the diſfinc Valuation of the Marriage that was befoze given 
-confuſedlp in the Damage. 5 0447 5 & 
The Matter is ſo far the ſame, that if a Man recover in the Treſpaſs at 
the Common Law, it ſhall bar him in a Wzit of Kaviſhment & e contra; 
as in the Treſpaſs of Battery and Appeal of Maihem, and in common Tref- 
paſs, and the Treſpaſs upon the Statute of 5 R. 2. 02 8 H. 6. oz malefacori- | 
bus in par cis. . | | 


Again, the Wzit upon this Statute hath not eſtranged the Wzit at Com- 


mon Law, but participates. And therefoze 17 E. 73. and 22 Rich. 2. Da. 


mage 130. it was excepted that no Damage ought to be given in a Writ 


of HGaviſhment, becauſe the Statute gives none but that onlp the Bodp and 


Value of Marriage. It is anſwered and reſolved by the Court, that it was 


to give Damage fo2 the whole Debt in Effet; fo2 though the Debt remain 


Note, the fame Ex- 
be taken 


ception may 


for a Woman Covert 


:uſual, and the Damage was bp the Common Law, and the Marriage by 
the Statute, and Neaſon it was to join them ſo. TT 
And it was further ſaid, that it was not the like Geaſon between the 
Formedon and Deſcender, and Mordanceſter, becauſe both theſe are in the Na- 
ture of Treſpaſs, 


At the Common Law a Man ought to recover fo2 the Marriage, though 


he were not married, koz the Loſs and Hazard apparent, Alſo where a Man 


doth arreſt his Debtoz, and where he might have good Bail, the Sheriff 


lets him Eſcape being Non-ſolvent, and not to be had again, the Jury are 
in Law, pet it is loſt in Effect, and the Guardian at the Common Law could 


not have a new Treſpaſs without a new Taking, and he could not have a 


Conditional Derdic> fo2 Marriage after happening, as this Statute hath pꝛo⸗ 
vided, And therefoze now the Damages are diſtinguiſh'd ut in ſectis labori- 
bus dilationibus & expenſis, as the Pꝛecedents go ultra valorem, which was 
confuſed to all befoze at Common Law. | 


The Offence of aviſhment then being not ſufficiently pꝛovided foz, and 


reſtrained by Common Law, as was perceived, Statutes were made fo! 
other Puniſhment of this plagiarp Offence oz Injurp, being much greater 
than the W2ong in other Creatures, in as much as the Bodp of Man is | 
moze Yonourable and of greater Pzice, and was in ancient Times uſed by 


the Lozds, as now it is by the King's Committees foz Anvancement of 
their own Childzen by wap of Marriage, o2 otherwile. 
* Thereupon in the Statute of Merton, c. 6. it was p2ovided fo2 Wards 


under 14. contra pacem vi abductis vel detentis ſeu Maritatis, quicunque laicus in- 


to exempt her out of de convictus fuerit qui puerum aliquem 1ic detinuerit, abduxerit vel maritaverit, 


this Statute, that is ta- 


ken for the other. 


© = | reddat | 
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= ,addas perdenti valorem Maritagii, & pro delicto corpus ejus capiatur ut impriſone- 


tur donec perdenti emendaverit delictum ſi ſuper maritetur. Yere it is, ſi puerum 

maritaverit, * Expounds the * Statute. And then W. 1. Cap. 22. 
£4 rms this Statute in general. N 1 5 

- 4 big reno was not found full enough to give fiemedy, and therekoze 

the Stakute in Queſtion was made, which might well be ſaid to be made 

by Men unlearned, ko: indeed it was the Jntereſf and Heat of Lords foz 

the general Abule that begat it, ko: the Ac being in his Nature a Treſpaſs 

> and Aa of Fozce, pet is not made vi & armis. And therefoze 7 H. 4. 9. the 
Count vi & armis was rejeſted. . : 

> the Body it ſelf, and pet not by Demand, but by Commandment to the She⸗ 

> riff to take and ſequeſter the Bodp, and then by Judgment giving it to the 

> Plaintiff, if it be fo2 him. 


7 


Again, where all Treſpaſſes die with the Perſon, here the Action is con- 
> tinued with the Heir oz Executoz, againſt the Heir oz Executoz, and though 
= the heir die, in caſe of Ward as well as iaviſhment, 5 

And therekoze 24 E. 3. fo. 29. upon a e-ſummons in ſuch a Caſe againſt 
the Executo?, he pleaded Pleniament adminiſter, whereupon Iſſue, and pet the 
Ward judged to the Plaintiff, and 9 E. 3. 15. Guard of Bodp and Land a- 

gainſt thzee, whereof one died during the Pꝛoclamations and Ne⸗ſummons 
= againſt his Heir, and though he were within Age, pet Judgment paſſcd 
7 pꝛeſently againſt all, fo2 it was ſaid that this was the firſt Action, but it 
was doubted whether the Heir ſhould anſwer Damage. 5 | 

I II. 4. 55. Ik the Anceſtoz have his Ward raviſhed, and being his Acti⸗ 
bon and die, the Heir ſhall have the Re⸗ſummons, but not the Executoz, But » lat. 450; 
If the Ancelio2 bzought not the Action, the Executo2 ſhall commence it, not 


the Heir, fo? it is a Caſe out of the Statute. And in this Caſe Hill laps 
that the Makers of the Law were not learned; which the Hepo2t-r rep2oves, 
- This Pzogrels of Statutes argues the Care of Hedzeſs, and that there 
woas no Purpoſe by increaſing the Pains and p2oviding certainly foz Neme⸗ 
dy in caſe of Death of either Side, to exempt any kozmer Offenders, And 
therekoze it Hath been ſtill extended by Equity, Therefoze it is given to 2 Cc. 99- 
Guardian in Soccage, as the Books 1 E. 3. 20. tempore E. 1. ff. gard. 133. 
Regiſter 163. by Equitp of the Statute of Conſimili caſu. And Fitz. Nat. br. 
139. Is recto de cuſtodia lap fo2 them both at Common Law. - 
And that is pet ſtronger both 23 E. 3. fo. 31. Gard. and Fitz. N. Br. 142. G. Age of Orphan Arbi- 
That the Committee of an Ozphan, by the Mapoz and Aldermen of Lon- * 
don, declaring upon their Cuſtom ſhall have the Wꝛit and the Age, and Non- 
age ſhall be lemited by them. | : 
And 47 E. 3. F. Gard. 3o. the King ſhall maintain that Action. This new 
Hemedp was given in caſe of Kaviſhment in odium ſpoliatoris. 7 
. Upon the Treſpaſs upon the Statute of malefactoribus in Parcis, it is conz 9 Co. 72-2. 
one — is puniſhable, ſo in Treſpaſs upon the Statutes of 5 R. 2. 
An 2 D | | | ES | n | 
Ok theſe, the Keaſen is not becauſe the Fozm of the Actions, and the Judg⸗ Coverture was not at 
ments and Executions are the ſame, but becauſe the Gzound and Sub- 3omnen 98109 
ſtance of the Action is one, and the Aggravation of Offence and Puniſhment , cy and ſo:ne other Dif- 


is an Argument that thep never meant to exempt anp Offender, that was ine let) Nw 
known in Law befoze, - P 5 5 h 8 ſane menorie, Oufter 


le mere, & impriſen- 


And in ſtronger Caſes, Women Covert are involved amongſt others, where "ire Mags adph a 
a new Offence is created, that was not befoze. And therekoze where the man Cbsert hath no 
Statute of 34 E. x. that if in an Aſie the Tenant plead Join-tenancy with le Judgmenc than di- 
a Stranger, who being called in maintains it, and it be found Falſe, he N 
ſhall be imp2iſoned a Pear, and not to be delivered without a great Nan⸗ 
ſome. In 21 AF. p. 28. an Aſſiſe was bꝛought againſt her Hus band, who 
prleaded Jointenancp with his Wife bp Beed, and the being called in 
maintained it, which being found Falſe, ſhe was adjudged to Pꝛiſon acco2- 
ding to that Law, Yet 36 E. 3. Fitz. Aſſ. 443. And Saunders in Ployden 364. 
= and Hawes 4 H. 7. 11. agree upon the Statute of Weſtm. 2. cap. 21. That if 
gan Jufant fall in Asie of a Kecozd by him pleaded, he ſhall not be: there- 


upon 
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upon judged a Wiſſeiſoz upon that Law. And where the Statute of Men. 
cap. 3. gives a Wit of Rediſſeiſin againſt one that, being convicted of Diſſe = 
ſin, doth again Diſſeife the lame Perſon, that thereupon he ſhall be tak = 
and impziloned, till he be delivered bp the King by Kanſom of otherwiſe. 
Co. L. 154. b. 9 H. 4.5. At a Woman commit a BDiſſfetſin and be cotivicted, and then 
commits a Hiediſſeſlin, and then Marries, the ſhall be charged in Kediſſeiin 


and her husband named with her fo2 Confo2mity ; but he muſt not be char. . 
ged ag a mintipal Ado in the Wong done, no moze than foz a Treſpalss 
done by his Wife befoze he married her, pet he ſhall ſatisfie the Dam 
ges. : 3 1 1 8 
9 Co. 73. 2. Now where it is in the ſecond Place objeced, that the Womans Diſabi⸗- 


litp to pap fo the Marriage ſhall extute her of the Fmpziſonment and ex. + 
empt her out of the Meaning of the Lab, under that Rule, I.ex non cogit - 
impoſſibilia, ſed impotentia excuſat legem. 5 = 
J Anſwer : That firſt, that Point atiſwers but one Bzanich of the Law, 
which is, fi hæredem non reſtituerit vel poſt àfmos nubiles maritaverit, abjutet 
regnum vel habeat perpetuam Priſonam. But the Clauſe befoze that is, Si ill: 
qui rapuit poſtmodum reſtituerit puerum non maritatum, vel de maritagio ſatisfece. 
rit, puniatur tamen de tranſgteſſione per Priſonam duorum annorum. And then 
follows the other Clauſe; ſo the ſame Perſons are underſtood in both Cales. 
Now in the firſt Clauſe, the Fmpziſonment ſtands abſolute, and hath no ſa _ 
tigsfaction required, to which a Wife is unable, no moze than the Statute 
of Merton, within which ſhe is confeſſed to be, And therekoze ſhe map be 
contained in that, and then in the other alſo. And the Text befoze cited J _ 
allow; but it hath no uſe fo? this Caſe, foz it is to be underſtood Impoten- 
ep to excuſe the Eaw, where the Ampotencp is a neceſſarp oz invincible Di, 
oP to perkozm the Mandatozp Part of the Law, oz to fozbear the Pzohi- 
coy. | 3 „ 
ow this Law and the Scope ok it is abſolutely and 222 to fozbid _ 
the Kaviſhment of aWard, and the Keſtitution of the Value is but a Pꝛo⸗ 
viſton by wap of Condition, if the Law be broken. But all Laws, which ; 
be artificial Creatures, do as well as natural Creatures affect their own _ 
Converſationz and therefoze do deſire and command that thep be not vic: 
lated, not that their Wꝛong be redeemed, koz as it is ſaid, that poenitenti: 
is but Tabula poſt naufragium, ſo it map be ſaid of Redemptio. How then 
who will ſap, that the Woman is unable to obep the Taw, the is unable 
to redeem mbze than any Beggae, and therefoze ſhe ought to be moze Care- 
ful not to offend the Law, which is in her own Power; and the Penning ef 
the Law is as p2oper as it is Polſible, foz it is not de Maritagio non ſatisfe- 
cerit, as the common Fo2m of Penning in ſuch Caſes is; but ſatisfacere non 
potuerir, Which is the Taſe in Queſtion. And therekdze where Perſons Able 
have a Choice, when they Offend to pay oz ſuffer, ſhe knowing Te hath no _ 
Means to pap did bp offending voluntarily (as it were) pield her ſelf to 
Abjur ation o: IAmpziſonment. | | 
It is true, that all Laws admit certain Caſes of juſt Excuſe, when they 
ate offended in Letter, and where the Offender is under Nereffity, either of 
Compulſton o: Jriconvenienee, oz elle where he is in Jgnd2ance invincible; 
o2 where the Offenre is by a meer Wigfozturie, without Will oz Purpolt, 
Oz Where there is a meer Impotenep to that that it is required. Ht 
p Compulſion. As in the Caſe of Lucretia with poung Tarquin, of whom 
S. Auſtine faps, Duo fuerunt, & unus commiſit Adulterium, and thereupon ht 
makes the Dilemma: ſi caſta, quare trucidata? ſin minus, quare landata? 
Neceſſitp of avviding greater Inconveniente, as where one kills a Thiel 
os a Burglar in Defence of Hig Perſon 62 Boule, 22 afl. 4 the binding and 
beating of a Perſon Nunatick, remeving of a Perſon Lepꝛous. 
An Ignozante, as in tge Cale of Jacob and Lean. 5 
Such is the Extule df a Weed read amiſs to him that cannot read, 0! 
repozted tv him that is Blind. 
Eunacp in him that Kills a Man. 3 F 
Ol Impotentp, as in the Caſe df Mephibotheth, accuſed by Ziba hig Str | 


| 2 c. yi. b. | 
144. Plow. 1 
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vent to Par, and Jp Heiter exenced bp his Jmpotency, a fon! Anion, 


ed: Jt was never doubted, but to extend to Women Covert: So it is in 


oC 
5 


| Moore ver/. 
S _ Hufley. 


4 on I 


udgment of David towards him, Feſtinatio juſtitiæ noverca. 

K — there is a juſt Excuſe of the Law not perkozmed. 
By theſe the Diſtinction from the p2tncipal Cale appears clear, but the 
P:incipal falls upon the Kule, Qui non habet in zre, luat in corpore, ne quid 

eccetur impune. 2 d 

Upon the Statute of Weſtm. 1. cap. 13. wherebp it is enacted, That if a 
Man Kaviſh a Woman, he ſhall be puniſhed with two Years <Jmpzifoumenr, 
and fined at the King's Will. And if he have not whereof to be fined, to 
be puniſhed bp longer Ampziſonment. Will any Man doubt if a Monk, 
which hath no Subſtance commit a fiape, but that he ſhall nevertheleſs ſut- 

ilonment? RED ; 

8 the Statute of Weſtm. 1. Cap. 20. de Malefactoribus in parcis, it 
is enacted, that if any be attainted at the Suit of the Party, he ſhall be 
fined, if he have whereof ; if not, he ſhall be impziſoned and find Surety no 
moꝛe to offend. ; | 

The Mans 5. Eliz. Jf any Perſon Fo2ge, Ec. he ſhall pap double Coſts 
and Damages to the Partp grieved and ſuffer the Co2pozal Puniſhments ; 
ſhall none be puniſhed, except he can do both? Indeed the Yusband ſhall 
not upon Indiament of his Wife, fo2 that is meerlp in a Criminal Courſe, 
and the husband not Party to it, as he is co ſome Actions. 8 5 

5 Eliz. Jf anp Perſon be convicted of Perjury he ſhall Fozkeit 40 Pounds, 
and if he have not Goods and Chattels, o: Lands co the Value, then to 
be imp2iſoned by a Year. Ik the Penning had been Vice verſa, the Perſon 
ſhall be impꝛiloned, ercept he pap 40 Pounds, oz ſuch as are able ſhall pap 
Monep, ſuch as are not able ſhall be imp2iſoned; could there have been a⸗ 
ny Doubt? And this is as much. It had been Colour ik it had been thus: 


Such as will not Pap. Foz the Fault here is in her Power, as the Sta- 


tute ſpeaks purpoſely, not in her Will. 

19 Aſſ. 6. The Wife impiſoned fo2 Fozce, 9 H. 4. 6. 

And upon the Statute 1 Eliz. againſt hearing of Maſſes, 2 Eliz. Dyer 
203. The Judgment and Statute is, that the Offender ſhall fozfeit an Hun- 
ded Marks, and if he pay it not within fir Months, then to be impziſon⸗ 


that Book. 

And 1 El. c. 2. Everp Perſon failing to go to Church was enaced to foz- 
keit 12 d. a Sundap to be levied by the Church wardens, fo? the Helief of the 
Poo?, of the Goods, Lands and Tenements of ſuch Offenders by Diſtreſs. 
This extended to Women Covert. 27 ; 

Then 23 Eliz. the 20 Pounds a Month was given fo? this, and if they 
were not able, oz failed to pap, then to be impziſoned *ci!l they paid. The 
Woman Covert is within the Statute, Foſter's Caſe. Co. lib, 11. fo. 61. 


And 7 E. z. 11. J hold to be a Caſe in the Point: One bzought a Writ of 


Haviſhment againſt the Maſter of Burton Lazar and two Confreres, which 
were dead Perſons in Law. Theſe two Conkreres were apparentlp to the 
Court as unable as a Woman Covert, pet there was no Challenge, thep 
were not within the Statute; but Exception was taken to the Clauſe of the 
Writ Commanding the Sheriff to have the Body to render, to which of the 


Plaintiffs oz Defendants he did belong; whereas to the Confreres he could 


nor belong; which was excuſed, that the Fozm of the Writ was determined 
by the Statute, and added that in a Sozt they might ſeem a little inte- 
reſſed in the behalf of the Hoſpital. And ik the Plaintiff were barred, 


the Ward ſhould not be adjudged to the Defendants, And ik the Maſter had 


joined his Conkreres with him, in an Action of Kaviſhment, it had abated, 


5 1 Demand without Intereſt, but thep map do Wrong without 
nterelt. e | 


And 14. H. 6. 17. A Wit of Raviſhment is bought againſt an Husband 


and Wike and admitted, and other Matter pleaded in Bar. 

And ik in this Caſe Doctoz Huſſey had been found guilty with his Wife, 
no doubt thep ſhould both have been condemned; and pet koz her ſingle Per⸗ 
ſon the Caſe hath been the ſame that now it is, that ſhe ſhould not by her 
ſelf Satigfie, pet the ſhould have been impziſoned, except her Pusband had 
ſatisfied. The Caſe of 38 H. 8. Rot. 347. Comes Rut verſ. Savage & ſa fem. 


And Co. I. 5. 14. Eytrue's Caſe of Annuity recovered againſt a Perſon, by 


Conſent and Aid of Patron and Oꝛdinarp. It is a juſt Kule, that Judges 
are to make ſuch Erpoſition of Laws and Statutes, as ſuffer them not to be 
Eluſo;p. C. I. 11. Magdalen Coll. Caſe. 


O Statutes 


Breife Br. 345, 349. 


11 Co. 61. b. Cr. Car. 
497, 513. 


11 Co. 61. b. 


9 Co. 73. a. 


11 Co. 73. b. 
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Statutes that are made in Imitation o: Supply of Common Law, wal! 
be expounded accozding to the Law, and ſuch a Statute is this. And if  / 5 
Woman ſole Kaviſh and then Marrp, the Keafon is all one, fo? there the 1 4 
Fac is the Wives, and muſt be ſo laid in her alone, and not upon her 
Husbaäand; and therefoze in that Caſe if the Husband pap not the Value, 
the muſt be impziloned. But it leemeth that the Value of the Marriage 
being found, the Husband muſt anſwer it, and fo it is out of the Cal of the 
Statute, and not like the Þ2incipal, fo2 the husband can ſatisfie, pet the 
Wozds are, Si ille qui rapuit de Maritagio ſatisfacere non potuerit. .. 


* * 


> Inſtr. 385: Now to the Caſe 23 E. 3. F. Corone 276. that a Monk oz a Woman Cover; 
Te Wann my being appealed Malitiouſiy;and found not Guiltp, ſhall pet have no Damage 


rake any thing to the no: Inquirp againſt the Abetro: The Wozds of the Law, Weſtm. 2. cap. 23. 
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bin of her Hal are, that the Perſon appealed ſhall have Damages, now they can have none, 
there is Antapatitp indeed in the verp Point, pet a Woman map take any 
9 Co. 73. thing to the Beriefit of her husband. The Wozds are that the Party ap⸗ 


pee ſhall have Damages fo2 his Ampziſonment and Inkamp, Which reach #| 
oth to a Woman Covert, and fo? the like ſhe with her Pusband, and ſhe 1 
alone after his Death ſhall have Action, and the Damages recovered bp and by 
fo2 her, and therefoze that Caſe may endure Queſtion. | 
And it is of no weight rhat is ſaid, that where the Books of 8 E. 3. 52, 
and 22 R. 2. do enquire of the Sufficiencp of the Defendants, which cannot 
be in this Cale, becauſe the Woman Covert appears to the Law Jnſufici- 
ent: Foz therefoze that Point of Enquiry is ſaved, and the Judgment Pe- 
remptozp upon the other. And (o though the Statute of Weſt. 2. cap. 12. 
give an Appeal oz Damages, pou mult not infer thereof that an Appeal 
cannot be had, but where the Appealo2 map have Damage, fo: the Contra- 
11 Co. 37. b. ry hereof appears 22 E. 3. Cor. 276. Quære of the pꝛetedent Judgment a- 
gainſt husband and Wife quod capiantur. Tr. 34 H. 8. Rot. 347. Salop. 
Second great Point. As to the ſecond great Point, Whether the Yerdic be ſufficient oz not, 1 
make two Queſtions of it. 
Firſt, whether the Kaviſher ſhall be anſwerable foz the Value of the Mar: 
riage, though he were not the Authoz of the Marriage, but fome other with⸗ 
out his Act o2 Conſent, oz the Ward of his own Will marry himſelf, foz if 
. the Law beſo, then is there no Want in the Verdic. . 
28 by i- The ſecond, ſuppoſing that he be not Anſwerable, except he were Autho? 
e of it, whether the Yerdia, as it is, ſhall be taken ſo by Intendment. 
To the firſt Queſtion. To the rſt, At the Common Law, and bekoze the Statute of Glouceſter 
| cap. 1. if A. were diſſeiſed by B. and B. inkeoffed C. oz were diſſeiſed by hm, 
2 Cro. 540. A. had no femedy fo2 Damages againſt the Feoffee, o2 Diſſciſoꝛ ok his Dil 
ſeiſoz, but was to bꝛing his Alſize againſt B. which was the immediate Diſ- 
ſetſo2, and therein he was to recover the mean Pzofits by wap of Damage, 
not only foz his own Time, but allo fo2 the P2ofit received bp the Feofſee, oz 
ſecond Diſſeiſo2. A 5 
Cͤcke li. x. Lifords And likewiſe if A. the firſt Diſſeiſee had re-entred whereby he had loſt his 
6 7 Alize, he might by an Action of Treſpaſs vi & armis b2ought againſt his 
| 2 16 Hl. ). 11. 26 Diſſeiſoz, recover the mean P2ofits foz all the mean Poſſeſſions, but neither 
3.7. 21, at the Common Law no2 now can he Kecover upon his fe-entry Damages 
| N againſt the Feoffee, Leſſee, oz ſecond Diſſeiſoz, by Action of Treſpaſs vi & 
armis, fo2 that fits not his Caſe as to them who did no immediate Treſpaſs, 
| And therein the Common Law doth no Wrong to charge the firſt Diſſei⸗ 
_ \o2 fo2 the Þ2ofits not received bp him, becauſe the firſt Diſſeiſo2 had no Uie- 
| medp fo2 them againſt the ſecond Diſſeiſo2 oꝛ the Feoffee, But the firſt Diffciſo? 
had Kemedp by Action againſt the ſecond Diſſeiſoz, oz was ſupyoſed to have 
received Satisfaction at the Hands of the Feoffee oz Teſſce, and lo paid bur 
where he received. : 
But now the fieafon is clean other in the Caſe in Queſtion, fo2 the Ra- 
viſher of a Ward bp his Kaviſhmenc gains no Intereſt in the Body o2 Cuſto⸗ 
dy of the Ward, neither doth the true Guardian loſe his Poſſeſſion bp rhe | 
Kaviſhment. And therefoze if mp Tenant bp Knight's Service die, his 
Heir within Age, J am pꝛeſently in the Poſſeffion of the Bodp without Sei⸗ 
ſure : And therekoze the Treſpafs at the Common Law, noz the Writ of 
Naviſhment now, doth not as in other Actions of Treſpaſs, Gienounce the | 
P2opertp 02 Poſſeſſion of the Ward, but doth only puniſh the Temeraria oc- < 
cupatio, and gives the Plaintiff Damages accozding to his Hurt, by Abuſe 
o/ Marriage ok the Ward, And in this Caſe, if another take — the 5 
| | Bard 
4 


* 
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7 Ward from the Haviſher, and marry, the firſt Kaviſher can have no Aaion 
ZZ . againſi the ſccond, but the very Guardian map have Action againſt them 
both, and ſhall Ficcover againſt them both koz their ſeveral ſtavichments, 8 
E. z. 52. where it is ſaid that four raviſhed, and a Woman knowing ok it did 
marry him, and thep were all charged with the Value; koꝛ of the Pecion of 
a Man there can be no Poſſcſion without a Right. And thercfoze Littleton 
in this Chapter of Confirmation ſays, that if a Man take awap my Villain 
in Goſs, and J confirm his Ejtate in the Villain, rhe Confirmation is 
void; but J may give mp Woꝛds Dedi & conceſſi fo him that rook him a- 
wap, oz to any other, notwithſtanding luch wongtul takings ok him, cH. 7. 5. Done Br. 
which will be clean contrarp to the wzongkul taking away of mp Deaſt, oz *+ 
any other like Thing. d | | | 
And this by Law of Nature, by which all Men are Free, and cannot be 
b:ought under the Dominion of any. but acco2ding to jus gentium, viz. the 
Ee Caſe of Captivitp, from which our Yiilenage came. And the Confeſſion in 
£1 the Court of Recozd is not lo much a Creation as it is in Suppoſal of Law 
2 Declaration of rightful Villenage befoze, as a Conkeſſion of other Actions, 
though it is true as Littleton ſays, that it ſhail not bind his IAſſues Bozn 
befoze,becauſe the Favour of Liberty gives them leave co faiſifie, Thep were 
called ſervi not a ſerviendo, but a ſervando. 55 . 
But all this notwithſtanding Jam clear of Opinion, that if one raviſh 
mp Ward, and take him out of mp Poſſeſlon by wrong, and after that az 
nother takes him from him and marries him, on he marries himſelf during 
his Nonage ; that in this Cale ſhall and map, by a Wyit of Kaviſhment 
of Ward bought agaiuſt mp firſt Gaviſhcr, recover not onlp Damages fo; 
the taking of him away, but alſo the Value of the Marriage. And this is 
to be maintained by Keaſon, by Pꝛecedent, and Authozitp of Books, 
By Nealon: Fo2 he that oblerves well the Nature of the Caſe muſt Con⸗ 
feſs, that if the Value be not given againſt the Haviſher koz the Marriage 
happening after (howſoever and by whomſoever) he ſhall make the Law ut- 
terlp eluſozy in point of Marriage, fo2 there is no Creature ſo Movable, ſo 
eaſilp and clolelp to be conveped and kept as a Man, ſo as he map be toſſed 
from Man to Mon to a Hundzed in a ſhoꝛt time, his Marriage map be Clan- 
deſtine out ok the Church, and pet ſuch and ſo many at it, and io covertly 
handled, but it ſhall not be Poſſible to aſſign the certain Perſon that was 
Authoz of the Marriage, oz elle that Offente map be aſſigned to him that is 
unable to anſwer the Value. WAs in the Caſe of a Woman Covert, if her 
Husband were not anſwerable as befoze. And the Kaviſher hath no Wong, 
ik he be made to anſwer the Yalue of the Marriage, though he had it nor, 
fo: the true Guardian loſt it by his Means. And J do not regard what 
the Wꝛong⸗doer gains by his Wzong, but what the Owner loleth by it, 
when the Law runs to repair the Wzong. FJo2 if the Statute of Weſtm. 2. 
cap. 14. ſap well, Caveat emptor qui ignorare non debuir quod jus alienum emit, 
much better map it be laid here, Reſpondeat raptor, qui ignorare non potuit 
quod pupillum alienum abduxit. And this is a juſt Uſe of Law in odium ſpo- 
litoris. See Conradius Lagus de plagiariis. If A. cozrupt the Servant of B. 
who thereupon purloyns from his Maſter, the Cozruptoz ſhall anſwer the 
Loſs in Duplo, whatſoever becomes of the Goods, Upon the Keaſon here, 
ſee the like there, 456. | ne 
Foz Pꝛetedents: In Books ok Entry, in Books of Law, though ſome⸗ 
time the Queſtion to the Jury in Kaviſhment of Ward be by whom he was 
married, which cannot be but well, as old Look of Entries in Naviſh⸗ 
ment 11. 17. and 18. the Book 33 E. z. ff. Judgment 251. found the Marriage, 1 
but no Yalue, no2 by whom married, and ſo no Judgment could be given 
fo2 the Value, but koz the Damages onlp; pet the moze Books and Pzꝛece⸗ 
dents by much, are married, oz not generallp, without asking by whom. 
And the anſwer of the Jury in moſt Caſes is, that they know not whether 
married oz not, [pet note, that it was much harder. to find by whom mar- 
tried, than whether married at all;] and therefoze thep make their Verdict 
-— continually, ik married, ſo much koz the Marriage beſides Damages; if 
not married, the Body, and ſo much fo2 Damages only, And then the 
Judgment is Conditional, but fo? 11 2 Bodp and the Damages, And if 
h Fa 
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the Sheriff return that he is married, then the Plaintiff ſhall have a ſcire 


fac. fo2 the Dalue of the 99arriage found by the Jurp 33 H. 6. 3. and a5 . 


3. 16. And 9 H. 6. 61. Babington asketh the Jurp whether the Ward were 
married; generally, thep anſwer, No, per the Verdict is made tondittonal, 
ſo much fo2 the Value if he be married, gencrally, without ſaying by whom, 

Note, in theſe Caſes when there is no Marriage found, and pet the Derdic 
gives the Value, if he be married, oz ſhall be married befoze He can come 
to the Body unmarried, it kollows that this muſt extend to Marriage by 
whomſoever. Lo the ſame Effet is 21 E. 3. 44. and 19 E. 3. ff. Judgment 123. 


and 19 E. 3. Fitz. Judgment 172. and 17 E. 3. ff. Judgment 116. 29 E. 3. 24. Coke 


lib. Ent. pl. 8. ſcilicet ultimo in Rabiſhment. 

All rheſe Books and Pzecedents ok Marriage found generally, not ſaping 

Ik a Ward be raviſhed within Age, and a Wzit ok Night of Ward be 
b:ought, the Defendant map plead that he is come to Age, hanging the 
Writ, ko; that is co demand the Body as a Ward. But ik it were a Wzit 
of Naviſhment of Ward, it would be otherwiſe, 9 E. 4. Jo. 37 H. 6, 7. and 
24 E. 3. 49 And the old Book of Entries Warde en Raviſhment 18. enquires 
whether the Ward were married, oz come to full Age, as inferring, that 
though he were not married, pet if during the Naviſhment he were come to 
full Age, the Kaviſher ſhould anfwer the Value, becauſe the Guardian could 


not now have his Marriage. 


Alſo Coke, lib. Intr. Raviſhment ule. the Kaviſher was condemned in the Va: 
lue, when the Ward died unmarried and within Age after the Faviſhment, 
fo2 the Guardian loft the Marriage. But note, the Stat. of Weſtm 2. cap. 
35. in Queſtion, is expzels in that Caſe, fo that Caſe map grow bp Fo2ce of 


the Statute. 


Another Point is, that if the Guardian gets Poſſemion of his Ward a⸗ 


gain unmarried aftcr the Kaviſhment, he may have Damages fo? the ta⸗ 


king, but he ſhould not have the Value againſt him upon the Kaviſhment : 
The Hieaſon is Plain, and fo2 that ſee, 27 H. 6, gard. fo.*118. Which is the 
Pꝛecedent old Book of Entries, gard tit. Raviſhmenc pl. 12. and the old Book 
of Entries, gard. in Raviſhment 11. where the Jurp find inter alia, that the 
Guardian could never have the Poſſeſſion of the Ward after the Kaviſhmenr. 
But touching this pꝛincipal Point, how a Kaviſher ſhall be charged with 
the Dalue though another marry the Ward, the two great Caſes rclicd up- 
on, and pꝛeſſed by me by way of Diſfinction were 8 E. 3. 52. and 8 E. 3. 45. 
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whereof the firſt is, one bzought a Writ of Caviſhment againſt four Men 


and a Woman, they all plead not Guiltp, and the Jurp find that the four 


Men ravtiſht the Ward, and not the Woman. But thep find withal, that 
the Woman knowing of the Kaviſhment did marrp him to her Daughter, 


and the Court condemned them all in the Value; whereof che Conſequence 


muſt be, that rhough the Marriage bp her might be holden of it ſelf a Ra- 
viſhment, and fo thep all Guilty as of ſeveral Naviſhments, pet thep could 
not have been condemned in the Value, being no Parties to the Marriage 
but that thep were made liable, becauſe the Marriage was made whilſt the 
reſt ſtood Defoꝛceoꝛs and Raviſhers, - | 

And note, that the Statnte bzands the Navicher with the Title cujus exti- 


tit malz fidei poſſeſſor. 


Burt the other Cafe 8 E. 3. 45. was, that one bzought a Writ of Ward a- 
gainſt Alice, and demands R. Son and Heir of I. as his Ward; Alice came 
in and ſhe laid, that ſhe claimed nothing in the Ward but Purture, and 
now in the Court ſhe tendzed him to the Plaintiff, who refuſed him becauſe 
ſhe was matried; the anſwered, he was not married by her; the other re- 
plied, that ſhe was married in her Guard, after ſhe became Dekozceoꝛ, fo? 
which Time the was to anſwer. Unto which it was laid fo2 her, that in as 
much as fhe came Lawfulkp to the Poſſefffon of the Mard, and did tender 
him at the firſt Tay, ſhe could not be counted a Defozceoz, and ſa ſhe was 
not amerced, But there was Judgment by agreement that fhe ſhould pield 
rhe Ward and 20 Pounds, foz here ſhe was elean Contrarp bonæ fidei poſſeſſor, 
and therefoze was not to anſwer but foz her own Aa; fo2 her Poſſellion be 
3 850 | in 
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Digby. verſ. 2 
Fitzharbert. \ 


ing from the Beginning Lawkul and without Wrong, cannot be wzeſted to 
öther Mens Weongs. 5 | | 

And lo in Concluſtan upon ſolemn and ſeveral Arguments of oll the four 
Judges, Judgment was given fo the Plaintiff, with a full and unikozm 
Conſent of* the whole Court, Nichols, Winch, Warberton and mp (elf; which 
Judgment was given and pronounced in the Court, Paſch 14. Reg. Jac. &c. 
and cntred thus: | 8 

Ad quem diem hic venerunt tam præd. Franciſcus quam pred. Jac. & Katharina, 
Robertus, Johannes Woodford & Cuthhertus per Atturnatos ſuos pred. Et ſuper 
hoc viſis præmiſſis, & per juſticiarios hic plene intellectis, conſideratum eſt quod 
przd. Franciſc. recuperet versus præfat' Jac. Katharinam. Robertum, Johannem 
Woodford prædict' octogint' libras pro valore Maritagii præd. & damna ſua pred. ad 
decem libras & decem ſolidos per jurit' præd' in forma pred. aſſeſſa, nec non qua- 
draginta libr & decem ſolid” eidem Franc. ad requiſitionem ſuam pro miſis & cuſta- 
giis ſuis prædict' per Curiam hic de incremento adjudicat. Quæ quidem valor & 
damna in toto ſe attingunt ad octogint' quinquaginta & unam libr'. Et pred. Ka- 
tharina, Robertus & Johannes M oodford capiantur ad habendum priſonam duorum 
annorum juxta formam ſtatuti, & . Et præd Franc. in miſericordia pro falſo cla- 
more ſao verſus prefar. Jac. & Cuthbertum de tranſgr. & raptu pred. unde pred. Jac. 
& Cuthbertus per jur. pred. ſuperius acquiet. exiſtunt : igitur iidem Jac, & Cuthber- 
tus eant inde ſine die, &. This Judgment was reverſed in the Hing's Bench, 
only, becauſe there were no plegii de proſequendo entred fo2 the Plaintiff, foz 
thep took it not to be within the Acmidp of the Statute of Jeoffails, be⸗ 
cauſe they held it a Penal Law, and ſo excepted. But Haughton Yluſtice, 
was of a contrary Mind. The Penalty mult be in the certain Impziſon⸗ 


1 Brnl. 361. Hel: 59. 
2 Cr. 92, 339, 594. 
1 Ro. 445. Syd. 84. 
2 Cr. 414; 534. 

This judgment rever- 
ſed in the Kings Bench. 
2 Cro. 413. Dy. 288. 3. 
Hutt. 92, que eſt mat- 
ter de Suoltance. 


went of two Years, foz the reſt is but as in Treſpaſs at the Common Law, 


G. Digby againſt Martha Fitzharbert. 
Trin. 13 Jac. Rot. 2560. 


"7 128 ) 


GA Digby bꝛings a Quare Impedit againſt Martha Fitzharbert, and de⸗ 
II clares that Thomas Fitzharbert Eſquire was ſetſed of the Manoz of 


Narbury with the Advowſon in Fee, and p2cſented one Brown; and then 


granted the next Avoidance unto the Plaintiff, and now Brown is dead, Ec. 
Martha faps, that Thomas Fitzharbert Knight was long bekoze, Ec. leiled of 
the Mano, Te. in Fee, and pꝛeſented one Murrain, and afterwards inkeoffed 


one Richard Fitzharbert in Fee-ſtmple, who conveyed the ſaid Mano? unto the 


ſatd Tho. Fitzharbert fo2 the Life of one Bamford, the Giemainver to one An- 
thony Eitzharbert in ee; and then Murrain died, and Thomas Fitzharbert pꝛe⸗ 
ſenfed Brown, and then granted the next Avoidance unto the Plaintiff, and 
then Bamford died; and then Anthony Firzharbert entred, and made his Will, 
and gave the Manoz, Ec, unto Martha foz her Life, and died, and then Brown 


died; and then ſhe p2eſented the Clerk, and traverſed without that, that rhe 


laid Thomas Fitzharbert at the Time of the Gzant made to the ſaid George 
Digby was ſeiſed of the Mano? in Fee, Ec. prout, &c. The Plaintif replies 
and maintains his Declaration, and traverſeth without that, that the ſaid 
Thomas Fitzharbert at the time of the Gzant made by him unto rhe Plaintiff, 
was leiſed of the laid Mano? fo2 the Term of the Life of Bamford, prout the 
Bekendant alledged, and thereupon it is demurred in Law. e 

47 — — = ogy ah J 5 into four Queſtions, 

The ueſtion, ether the Defendant's Plea had been good wit 
Traverſe of the Seiſin in Fee ? 4 e nen ien 


Another Queſtion, Whether the Defendant have not Election either to 


Traverſe 02 not, but to leave it as a Confeſſion and Avopdance, and then the 


Traverſe hath come aptlp, ag it is on the other Side. 
A third, Whether the now Defendant having taken a Traverſe hath not 


lo locked up the Plaintiff, as he hath no Choice but to joi th p 
void Jnſfinity, | he yaty h join upon that to a 


Laſtly, 


Derby. 
Waller. 


Quare Impedit decla- 

red upon Seiſin and 
Preſentment avoided, 

and the Seiſin alſo tra- 
verſed. Moor t. 869. 
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Digby werſ. 8 
Fitzharbert. - < 


To the firſt Point. 


Vaugh. 56. Accord. 


2 Point. 


Vaugh. 11, 59+ 


Laſtly, Whether ik the Plaintiff hath Power to reſozt to traverſe the De, 


fendant's Indutement to his Traverſe, pet he hath taken that Traverſo © 


Night, oz ought to have given it moze Scope by a modo & forma. 
To the firſt, 26 H. 8. 4. by the Opinion of Fitzharbert, is that upon Cuch 


dance, Quod nullus negavit, Which is lels than a conceſſum only, Qui tacer 
conſentire videtur. 


It is true alſo, that Brook makes a mirum of it in the Abzidgment of it d 


and 2 E 4. 11. is to the ſame Purpoſe thus: 


In an Alliſe, ik the Defendant plead that I. S. was ſciſed in Pee and inke⸗ 5 
offed him, the Plaintiff map ſap, that himſelf was leiſed in Fee and grant. 


ed unto 1. S. fo2 his Life, who infeoffed I. D. upon whom he entred without a 
Traverſe, as being confeſſed and avoided, 

And therekoze J incline to hold che Opinion of Fitzharbert, 26 H. 8. 4. fo) 
Law, becauſe at the Pꝛelentment executed without moze but makes a Fee, 
and p2oves a Fee, and therefoze if the Defendant ſhews that the Pzelent⸗ 


ment was ſuch as neither made no2 p20ved Fee, it is a Confeſſion and A; 
voidance ſumcient. | 


Foz a Pꝛeſentment is indifferent, and wo:ks as the Root is from whence 


it grows. As koz Example, here as the Plaintiff laps it, it is the Fruit 
of an Eſtate in Fee, and ſo ſcttles and proves a Fee⸗ſimple in the Plaintiff, 


02 in Thomas Fitzharbert that granted the next Avoidance to him; but as the 


Defendant makes the Cale now, the ſame Pzeſentment neither gave no! 
p2oved Fee-ſimple in Thomas Fitzbarbert, but was under his Title fo? rhe 


Life of Bamford, and after made koz the Right of the Defendant, accozding 
to her Eſtate. | 


15 H. 8. ff. Qua. Imp. 77. the Plaintiſf in Quare Imp. declared, that his 


Anceſtoz was leiſed in Pee of the Mano, to which, Kt. and p2eſented, and 


then he bꝛought the Mano? to himſelf. 
The Defendant ſaid, that long after that he was ſeiſed of the Advowſon 


in Fee, and pzeſented, and now pꝛeſented again, and holden good clearly 
without traverſing the Appendencp, koz this latter Pzeſentment had confeſſed 


and avoided the Appendency. 
And now upon this J hold, that if the Defendant had not joined the 


' Traverſe to his Plea, that his Plea had been good, and the Plaintiff might 


p2operlp have made the Traverſe that he makes, foz then the Traverſe had 
fallen p2operlp to his turn upon an Axirmative Plea of the Defendants, 
his Traverſe not being pzevented by the Defendant's Traverſe. 

But now to the ſecond Point. As J incline that the Plea of the Defen- 
dant might have ſfood without a Traverle, ſo Jam clear of Opinion, that 
the Traverſe added by the Defendant is better and moze ſure than the other 
Part of the Plea without the Traverſe would have been. And note, that 


M. 26. H. 8. doth not ſap in that Caſe that he might not Traverſe, but (ne 


beſoigne) he need not. 8 8 

Now koz this know, that though it be true, that a P2eſentation map 
make a Fee without moze, that pou never have a Declaration in a Quare Im- 
ped. that the Plaintiff did pꝛeſent the laſt Incumbent without moze ; but 
pou declare, that the Plaintiff was ſeiſed in Fee and pzeſented, oz elle lap 
the Fee⸗ſimple in ſome other, and then bzing down the Advowſon to the 
plaintiff, either in Fee 02 ſome other Eſtate, and ſo are both 26 H. 8. 4. and 
15 H. 6. f. Quare Imp. 71. befoze recited. The HKealon thereof is, that a-P2e- 
ſentment alone in the Plaintiff is militant and indifferent, and map be in 
ſuch a Title, as map p2ove that this new Avoidance is the Defendant's; 
and therefoze pou muſt lay the Caſe ſo as by the Title pou make the Pzeſen- 
tation paſt joined to the Title, p2ove that this P2elentation is pours too. 
Why then obſerve, there is in this Declaration two Points material, ſcil. 


a Heiſin in Fee and a Pzeſentation. To the Pꝛeſentation the Defendant 


hath given anſwer, but Argumentallp by two Affirmatives one againſt ano- 
ther, and therefoze the Traverſe to that is good, and without it, it is but 
reſponſum dimidiatum; and pet it is true, that as well as Pꝛeſentation, as 
the Iſſue in Fee, is to be anſwered koz the Cauſe afozeſaid, The 


I 


N 
$ 


Account of ZSeiſin in Fee, c. in a Quare Imped. againſt Prior, the-Defendant 5 T 
pleaded a Ozant to the Plaintiff of a Pzochein Avoidance; the Defendant 7 
needs not Traverle the Seiſin in Fee, becauſe it was a Confeſſion and Avgj: 7 


Digby verſ. 4 thy 
Fitzhatbert. 6?dIV “ 
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The Laſe that moved me a little to doubt was this, that J. 5. be leiſed of 
nan Advowſon in Fee, and I. D. Ulurps upon him, now. he hath gained the | 
Fee, and therefoze when the Advowlon next avoids agarn, che Pꝛeſentotion 
is his. Now if |. D. declared in his Quatre Imped. upon a Seiſin in Fre at 10 U. 7, 27,11 And. 
the Time of kozmer Avoidance which he uſurped, chat is Falſe ; and lothe De⸗ e . 
tkendant 1. S. map, by ſuch an Indutement as is here, traverſe his Seiten in jca' rraverſable in 
Fetee and trice him, and pet he hath the Right, | 10 2 
To this J anſwer, that in that ſpecial Calc, he muſt detlare acco2ding to 
his Cale, and to the Truth, and not in the Common Fozm, that is, he ſhall 
declare that I. S. was ſeiſed in Fee, that the Church voided and he p2eſent- 
ed, and now it is void again. As Fitz. N. B 33. ik one fiecover an Ad vow⸗ 
ſon in a Wit of Night, he ſhall lap the laſt Pzeſentation in the Perſon a- N. B. 36. a. 
gainſt whom he recovered. So when a Patron lues a Quare Imped upon 
an App2op2iation diſſolved. Now the Caſes put by mp Biother Warberton | . 
but ok 3 H. 4. and 14 H. 6. 16. thep are clear, fo2 there the whole Plea was Yelv. 157, 221. 2 Cro. 
” confeſſed and avoided, and then he cannot add a Traverſe, which makes the“ 
Difference, fo2 here the Confeſſion and Avoidance was but to Part. : 
Now the Caſes of late Neſolutions are clearly fo2 me, ſcil. 14 Elis. Dyer Dy. 2%. b. 
312, and 288. and 21 Eliz 365. Leak's Caſe, which is much ſtronger; where a 
Man having pleaded himſelf ſeifed in Fee of a C'ole adjoining, upon rye 
Point of a Treſpaſs, koz Default of Senſe the other was allowed to traverſe 
the Seiſin in Fee, and pet anp leſs Eſtate would have ſerved him fo? a Ti⸗ 
tenle to put his Beaſts into the Cloſe adjoining, but beeauſe he took upon 
him to plead his own Eſtate eſpecially, he gives Advantage to his Adver- 
ſarp ; and the Caſe we judged latelp between Newman and More ſup. which 8 Ant. 
alſo had been fozmerlp adjudged in that very Point, pzoves that Traverſe 
map well be allowed, Where the Plea was befoze conkeſſed and avoided, much 
mo2e here where the Point traverſed was no whit touched oz confeſſed. 
No to the third Point, J hold it clear, fo2 theſe Ginles muſt ſtand un⸗ Third Point. 2 Cr. 
doubted, Actori incumbit probatio, & melior & tutior eſt conditio poſſidentis, foz 288. Foſt. 162. 
when pou will Recover any thing from me, it is not enough fo2 pou to de- 
ſtrop mp Title, but mult prove pours better than mine. 
5 Why then take the Caſe of 27 H. 8. 2. which is, that ik one plead a falſe 
Plea, and his Adverſary Traverſe that with an Indutement, which alſo is 
Falle, pet he ſhall have Advantage of his Traverle. The Caſe is there which 
is alſo in 15 H. 7. 2. in Treſpaſs, the Defendant pleads, that the Plainriff. 
\ leaſed I. S. and bzings that Term to himſelf by Aſſignment. The Plaintiſf 
.. cannot Traverſe the Alſignment, aud if he do, and it paſs to him, he ſhall 
not have Judgment, but pet in that Caſe. if the Plaintiff convey himſelf 
to his own Leaſe by Surrender, now he ſhall Traverſe the mean Aſſignment, 
and have Advantage of it; being the firſt Falſity. Now ſhall the Defendant 
in that Caſe come again, to have thar Traverſe, and Traverſe Surrender? 
J hold clearlp no, fo2 that were Infinite; and ſo J hold in the Caſes cited 
befoze, ſcil. 14 Eliz. and 21 Eliz. and ſupra in this Book Newman and More's Ant. 8. 
Cale, that there could not be Traverſe upon Traverſe, : | 
7 E. 4. 26. Aff. The Defendant pleaded that I. S. recovered the Land againſt That that would ſerve 
the Plaintiff, whoſe Eſtate the Defendant hath by. Rogers, the Plaintiff map besotby ech teat. 
ſap that I. S. enfeoffed him after Kiecoverp abſque hoc, that the Defendant ing. 
5 Pla me Eſtate, now the Defendant cannot Traverſe the Feoſſinent to the 
Eh aintiff. | | 
Pet note in the Caſe 25 H. 8. 2. if the Defendant had pleaded not Guilty, 
the Jſſae ſhould have been found koz him: Therefoze let a Man take heed in 
Pjleading, foz if he leave the general Jſſue, oz plead falſely o? unadviſedlp, 
the other Party ſhall be allowed his fit Replies oz Defences to the Plea, and 
2 3 as it appears, without Reſpect to that that might have been pleaded 
-— Vereer, | h | 


And note that there are general Jſſues, that need no Jnducement as not Vaugh. 1. 

© *Guiltp, Nihil deber, ne diſturba pas, which is the Ozdinarp Plea in theſe 

- Caſes. But if a Man will leave the general Iſſue and controvert the Ti- 

tile, he muſt inable himſelf by ſome Title of his own to do it, but pet that 

Is not the p2incipal Part of his Plea, but a kozmal Inducement only, and cones. B. 13. 
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Digby verſ. 8 
Fitzharbert. 


therekoze there is no Senſe if pou will quarrel my Poſſeſſion, and J avoid 


the Title effectuallp- (and ſo foz my Sake muſt and do induce that with a Ti⸗ — 7 


tle of mine own) that pou ſhall fite upon mp Title, oz kozſake pour own ; 


koz pou muſt recover bp pour own Strength, and not by mp Weakneſs. 


1 Cr. 105. Vaug. 62. 
1 Saund, 21. Hutr. 97. 


Co. L. 282. b. 2 


Saund. 295. 


1 Inſt. 283. a. 2 Cro. 
366. 1 Cro. 514. 1 
Cro. 228, 229, 501, 
515. 2 Cro. 202, 1 
Syd. 308. 


Mule, it varies not in that Point, from the firſt Traverſe, ſee how clear 


Note, it was holden 
38 Kliz. in Com. Ban. 
in Paramour and Vo- 
rald's Caſe, which vi- 
de in Popham 101. 
That a Traverſe ma 
be upon a Traverſe 


when Fallity is uſed 


to ouſt the Party of 
the Benefit which the 
Law gives him, 
Vaugh. 62. 


Ante. 71. 


So J ſap regularlp, that whenſoever a Traverſe is taken apt and mate. 


rial to the Plaintiff's Title, the Plaintiff is bound to it, and cannot 502 the 


ſame Thing leave it, and fozce the Defcndant to accept another Traverſe ten⸗ 
dzed by him, and there is no Caſe in the Law againſt this Kule as J lap it. 

The Caſes 20 E. 4. 2. 12 E. 4. 6. 2 R. 3. 9. are agreed, and the Law and 
Neaſon is clear ſo; ik a Man bzing an Action of Treſpaſs, foz bzeaking his 
Cloſe on a certain Dap, if the Defendant plead a Keleaſe of Actions, he ſhall 
Traverſe all Treſpaſſes after; if a Feoffmcnt, he ſhall Traverſe all Treſpaſ- 
ſes bekoze; if a Licenſe koz once, all befoze and after. Now hath the Plain: 
tiff Choice to leave the Traverſe, and traverſe the Point of Juſtification, 
ſcil. the Keleaſe, Feoffment oz Licenſe, o2 he map alledge a Treſpaſs befoze 
o2 after, and ſo join upon the Traverſe offered: This is indeed a Traverſe 
after a Traverſe, but it is not a Traverfe upon a Traverſe, to the ſelf ſame 
Point, ag J gave mp Kule, and as the Cafe is here to one ſame Pzefenta- 


tion, Fo2 now note, when a Man brings an Action of Treſpaſs, fo2 bꝛeak⸗ E 


ing of his Cloſe one Dap, he map maintain his Aaion by anp one of 1 
Treſpaſſes befoze his Action b2ought, which is the Cauſe, that though the 
Befendant juſtifie koz all that Wap, pet he muſt Traverſe befoze oz after, ſo 


now the Treſpaſs juſtified is one, and that traverſed is another. Now it 


the Plaintiff Traverſe the Point of Juſtification, that is to one Treſpaſs, 
and is no Traverſe upon a Traverſe. It he do aflign a Treſpaſs within the 
Time ok the Traverſe, to join upon the Traverſe, tendzed accozding to my 


this Is. | FT. 

The other Caſe objeced is Long, 5 E. 4. 100. as is well collected in the 
End of the Caſe by Danby. A Wan bzings an Action of Waſte fo? felling 
of Treeg, and lays that the Leſſee kelled and ſold them; the Defendant con: 
feſſes that he felled them, but ſaith, that he beſtowed them in repairing the 
Bouſe abſque hoc, that he ſold them. The Plaintiff map reply, that he let 
them Not, oz any like Caſe of Waſte abſque hoc, that he emploped them to 
Keparations, and this indeed is direalp to the ſame thing, and Traverſe 
upon Traverſe, But this J affirm clearly bp another Caution of mp Lule, 
that this firſt Traverſe was not Material, noz to a Point Material, fo? the 


Plaintiff might have declared of the Selling onlp, and the other Point was 


meer Surpluſage. And therefoze though perhaps if the Plaintiff had join- 
ed upon it, and it had been found koz him, he ſhould have had Judgment, 


pet clearly he was not bound to the Plea, as not final to the Action, and 


therekoze clearlp in that Caſe, the Plaintiff might have demurred upon the 


Dekendants Plea, as reſting upon a thing not Material, in all which Kic- 


ſpectts it differs clearly from the Principal Caſe we latelp judged, between 
Sir John Sherley and his Wife Defendants againſt Barbara Wood ſup. in this 
Book. When the Tenant pleaded a Jointure made to the Defendant, and 
Acceptance of it after the Hugs band's Death, the Demandant map plead a 
Nefulal, after the Death of the Yugband, without traverſing the Acceptance, 
fo? it was not Material of her Part to plead, but that muſt riſe of the Part 
of the Rekuſer. OY | 5 5 
Then there remains no Caſe objected no; to be objected to withſtand me, 
but Sapcot's Cale cited 2 R. 3. F. Iſſue 128. and the ſame 22 H. 7. Co. Reports 


97. which is indeed the very ſame with the Pzincipal in 2 R. 3. it is but 


Townſend fo2 the ſecond Traverſe, and Cotteſmore againſt it. 


In 22 H. 7. it ig repozted that after Debate Jſſue was taken upon the ſe- 7; 


cond Traverſe, This is all the Authozity (which J value not) foz no doubt 


but that Jſſue map be taken upon it; but the Queſtion is, whether it can 


be infozced, the Partp ſtanding and demurring upon it, as it is here, 


Againſt this J oppoſe the Caſe judged Paſche 37 Eliz. Rot. 2278. Woodroffe | 5 
b:ought a Quare Imped. againſt John Cotford fo; the Vicarage of Stepney 1 =: 
| | | 5 a Midd. 1 


4 


Lampleigh verſ. g 
. Brathwait. 


— 


» Midd. and laid that one Richard Leighton, Parſon there, whereunto the Vi- 
c.g! rage belonged, did leaſe the Parſonage to Thomas Tozd Cromwel, Gregory 
and Richard Cromwel fo: Eightp Years, and that Thomas and Gregory died, 
and that Richard ſurvived, and gave the Leale to his Executoz fo: Ten Years, 
and the iemainder to Francis Cromwel. . 3 3 3 
That the Executo2 agreed unto the Deviſe to Francis, and after Ten Bears 
he entred, and b2ings down that Jntereſt unto the Plaintiff, who pzeſented 
one Anthony Andercon, and now upon this Avoidance he P2eſents again, the 
Term enduring. 180 ; 2 
The Defendant Cotford ſaith, that Gregory Cromwel ſurvived, and grant- 
ed to the Plaintiff the firſt and next Avoidance, and then granted his Term 
to the Defendants, and then the Church became void again, and fo the De- 
fendant p2eſented, and traverſeth abſque hoc quod pred. Richardus ſupervixit 
Thomam & Gregorium Cromwel prout, &. ; | 
The Plaintiff maintaineth his Declaration in omnibus abſque hoc quod 
pred. Gregorivs did Gzant to the Plaintiff the firſt Avoidance, prout, and 
then demurred ; and after two oz thee Terms Advice it was adjudged, that 
the Replication was Jnſufficient in Law, and ſo adjudged nihil Capiat per 
billam ; which in Effect is all one with the Pzincipal Cale, koz the P2eſent- 
ment fo2 the Plaintiff was avoided as here, and pet thep Traverſe the Ge⸗ 
neral Title of the Plaintiff, and that was the Noot of that P2efentment, 
which the Plaintiff was not permitted to kozſake, and ro offer a ſecond 
Traverſe to that that did avoid his Pzeſentment, as the Plaintiff would 
here in the Pzincipal Caſe, ſo this is a full Judgment in the verp Point. 
- Now to the laſt Point, Jf the Plaintiff ſhould be admitted co a ſecond 22 5 
Traverſe, pet he ſhould not have taken it ſo Strialy and Pzeciſelp to the Eſtate 
fo2 the Life of Bunford, becauſe if the Eſtate had been koz the Life of anp other, 
who had been Dead, oz had been any otherwiſe Jinſufficient, ſo that it could 
not Contain the Plaintif's Title to his Avoidante, it had been all one, and 
therefoze the Traverſe ſhould have been abſque hoc that Thomas Firczharbere 
was ſetſed tempore Conceſſionis modo & forma prout, &c. fog that would have vel. 123; 
allowed the Defendant to make P2oof of anp other Seiſin, that might have 
diſabled the B2ant as well as the Life of Bunford; like unto the Caſe of 
Conſimili caſu. Where the Demandant counts of an Alienation in Fee, pet 
the Defendant ſhall make his Traverſe to the Altenation modo & forma, and 
then the Demandant ſhall maintain the Iſſue bp an Alienation in Fee oz in va 1 
Tail, oz fo2 Life, fo2 thep are all alike Material. To this there can be no pol. % 7 
other Anſwer given, but that the Defendant's Plea upon that particular E⸗ 
ſtate gives the Plaintiff his Traverſe accozdinglp ; which J retozt upon the 
Plaintiff, that ſince he hath laid the Seliſin in Fee, he hath given the Defen- 
dant juſt Advantage to traverſe it. 3 : 
This was mp Opinion and Argument upon this Caſe, and mp Bother 
[Winch] arguing bekoze had holden, that the firſt Traverſe was well taken, 
and the ſecond not well, ſo he and FJ agreed. But mp Bother [Nichols] 
and | Warburton] had argued to the Contrary, And lo it reſts. / | 
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(129) Lampleigh verſus Brathwait. 98 8 Aſſumpſit? 
Mich. 13 Jac. Rot. 712. London. 
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222 Lampleigh bzought an Aſſumpſit againſt Thomas Brathwait and Aſumpii and of Con- 

declared, that whereas the Defendant had Feloniouflp flain one Patrick ies. 9c. generally 

- Mahume, the Defendant after the ſaid Felony done, inſtantlp required the Brewal. 7. 2 Keeb, 
Plaintiff to labour, and do his endeavour to obtain his Pardon from the . 

King : Whereupon the Plaintiff upon the lame Requeſt did, bp all the 

Means he could and many Maps Labour, do his Endeavour to obtain the 

King's Pardon fo2 the ſaid Felonp, viz. in Riding and Journeping at his 

own Charges from London to Roiſton, when the King was there, and to 

London back, and ſo to and from New-markee, to obtain Pardon fo? the De- 

fendant fo2 the ſaid Felony. 3 ſcil. &c. in Conſideration of the 


Pꝛemiſſes, 
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I, 
if. 
þ 

by 


Lampleigh verſ e | 


Brathwait, 


Cr. Car. 408, 409. 
Ow. 144. Styl. 465. 
3 Cr. 591, 282, 715. 
- * Mo. 866. 
38, 413. 425. 
. 85. Veld. 41. 
1 Cro. 409. 8 
42, 442, 715, 741. Ac- 
4 044 Hobart Ow- 
en, 11 q' aſſne giſt 
comt' ſoit preceed Re- 
queſt. 1 Ro. 13. 3 Cr. 
2, 94, 194. 1 Ro. 11. 
ones, 365. 


Difference upon a Pro- 


miſe paſt and to come 


upon a Conſideration. 
el. 171. 1 Cr. 201. 

1 Le. 255, 340. 2 Cr. 

234+ | 


Ant. 24. Yelv. 134. 


Ante 88. 7 Co. 10. b. 
Ant. 41, 88. 4 Co. 94 
a. b. 7 Co. 38. Vel. 
134+ 


3 Cr. 250. 1 Ro. 43. 
P. 10, 40. p. 29. 


Mo. 595. 2 Keb. 
367. p. 6. 


Yelv. 11. 


3 Cr. 179. 


Particulars ought to be ſet fozth to the Court, and thoſe Sufficient, _—_ | 


P2emiſſes, the laid Defendant did Pzomiſe the ſaid Plaintiff to give him 


100 Pounds, and that he had not. Fc. to his Damage 120 Pounds. 

To this the Defendant pleaded Non Aſſumpſit, and found fo2 the Plaintiff 
Bamage one Yundzed Pounds, It was (aid in Arreſt of Judgment, that 
the Conſideration was paſſed, | Ta 

But the chief Objection was, that it doth not appear, that he did anp 
Thing towards the obtaining of the Pardon, bur Riding up and down, 
and nothing done when he came there. And of this Opinion was mp Bꝛo⸗ 
ther [Warburton] but my ſelf and the other two Judges were of Opinion 
fo2 the Plaintiff, and ſo he had Judgment. 

Firſt, Jt was agreed, that a meer Yoluntarp Courteſie will not have a 
Conſideration to uphold an Aſſumpſit. But if that Courteſte were moved 
by a Suit oz Requeſt of the Party that gives the 1 it will bind, 
fo: the Pꝛomiſe, though it follows, pet it is not naked, but couples it ſelf 
with the Suit befoze, and the Merits of the Partp pzocured bp that Suit, 
which is the Bifference.Paſch. 10 Eliz. Dyer 272. Hunt and Bates. See One- 
ley's Cafe, 19 Eliz, Dyer 355. _ 

Then to the main Point it is firſt clear, that in chis Caſe upon the Iſſue 
Non Aſſumpſit, all theſe Points were to be p2oved bp the Plaintiff. 

1. Eben the Defendant had committed the Felonp, prout, &c. 

2. Then that he requeſted the Plaintiff's Endeavour, prout, &c. 

3. That thereupon the Defendant made his P2oof, prout, &c. 

4. That thereupon the Defendant made his P2omile, prout, &c. 

Foz whereſoever J build mp Pꝛomiſe upon a Thing done at mp Kequeſt, 
the Execution of the Aa muſt purſue the Requeſt, fo? it is like a Cale of 

ommiſſion fo Ly Purpoſe, . 

So then the e found ut ſupra is a P2oof that he did his Endeavour, 
attozding to the Kequeſt, fo2 elſe the Yſſue could not have been found, foz that 
is the Difference between a P2zomiſe upon a'Conſideration executed and exetu⸗ 
to2y, that in the executed pou cannot Traverſe the Conſideration by it ſelt, 


beeauſe it is paſſed and incozpozated and coupled with the Pꝛomiſe. And ik 


it were not indeed then acted, it is nudum pactum. 
But if it be rrp rag * as in Conſideration, that pou ſhall ſerve me a 

Pear, J will give pou Ten 

'till rhe Service perfozmed. 


ut if it were a P2omiſe on either Side Erecu- 


tozp, it needs not to aver Perfozmance, koz it is the Counter-p2zomiſe, and 
not the Perfozmance, that makes the Conſideration ; pet it is a Pꝛomiſe 


befoze, though not binding, and in the Action, pou ſhall lap the Pꝛomiſe as 
it was, and make ſpecial Averment of the Service done after. 
Now if the Service were not done, and pet the P2omiſe made, prout, &c. 
55 Defendant muſt not Traverſe the Pꝛomiſe, but he mult Traverſe the 
erfozmance of T Hervice, becauſe thep are diſtind in Fan, though they 
mult Concur to the bearing of the Acton. | 
Then alſo note here, that it was neither required, no pꝛomiſed to obtain 
the Pardon, but to do his Endeavour to obtain it, the one was his End, 
and the other his Office. | 
Now then he hath laid expzellp in general, that he did his Endeavour fo 


obtain it, viz. in equitando, &c. to Obtain. Now then, clearly, the Sub- 


ſtance of this Plea is General, fo2 that anſwers direalp the Kequeſt, the 
Special aſſigned is but to infozm the Court; and therefoze clearly, if upon 
the Trial he could have pzoved no Kiding, noz Journeping, pet anp other 
eſſeaual Endeavour accozding to the Kequeſt would have ſerved, and there- 
foze if the Conſfderation had been that he Gould endeavour in the Future, 
ſo that he muſt have laid his Endeavour erpzeſlp, and had done it as he 
doth here, and the Defendant had not denied 5 4 P2omiſe, but the Endea⸗ 
vour, ge muſt have traverſed the Endeavour 1n 

ding, Ec, in the 

and that the other 


ectal; which pꝛoves clearlp, that is not the Subſtance, 
deavour would ſerve. This makes it clear, that though 


ounds ; here pou cannor bzing pour Action 


the General, not the fii- 
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were not done, which might be Cauſe ok Demurrer, pet being but Matter 
"of Fozm, and the Subſtance in the General, which is here in the Iſſue and 
Verdict, it were cured by the Verdi: But the Special is allo well enough; 
koz all is laid down foz the obtaining of the Pardon which is within the 
Kegqueſt ; and thercfoze ſuppoſe he had ridden to that Purpoſe, and Brathwait vel 11. 
had died, oz himſelf, bekoze he could do anp thing elſe, o2 that another had 
obtained the Pardon befoze, oz the like, pct the Pzomiſe had Holden, | 
And obſerve that Caſe 22 E. 4. 40. Condition of an Obligation, to ſhew a 900-25. 3. Mo. 685 
ſuf.cient Oiſcharge ok an Annuity, pou muſt plead the Certainty of the J' 
Diſcharge. to the Court; the Kcaſon whereof, given by Brion and Choke 1s, | 
that the Plea there contains two Parts, one a Trial per pais, ſcil, the Wꝛi⸗ g 
ting ok the Diſcharge, the other by the Court, ſcil. the Suffictency and Valt- 15 
ditp ok it, which the Jurp could not trp, foz they agree, that it the Condi⸗ 15 
tion had been to build a Voule agreeable to the State of the Obligee, be⸗ i 
* cauſe it was a Cale all Pꝛoper fo2 the Country to trp, it might have been 4 
pleaded Generallp, and then it was a Demurrer, not an. Illue, as is here. Wh 


(130 Wilſon againſt the Biſhop of Carlile. Profiivicton: 
Trin. 13 Jac. Rot. 3474. 


omas Wilſon bzought a P2ohibition againſt Henry Biſhop of Carlile, and Comberlana. 
FT ſaid, that there was within the Pariſh of Grayſtock this Cuſtom foz 5, 
tithing of Wool amongſt others, that if anp Inhabitant have five Flecces | 
of Wool oz above, that then ſuch Inhabitants, after the Sheering and | 
Binding up of the laid five Flecces abſque fraude & dolo fidelicur ſolvent Rectori Cuſtom of Tithing 
poſt monicionem, &c. apud oſtium domus manſionalis ejuſdem inhabitantis infra pa- he Perf view 
rochiam præd. Decimam partem inde abſque aliquibus viſu vel tactu novem partium 
ejuſdem lanæ reſid. per Rectorem, &c. Habendum vel ſcrutandum in plenam, &c. 
And that the Parſons, Fc. have lo accepted it; and then lays, that the Bi⸗ 
ſhop of Carlile pꝛetending himſelk Parſon oz Tommendatozp, Ec. the Biſhop 
pleads himſelf the Parſon oz Commendato2p of the Church bp Pzeſentation, 
Tc. from the Counteſs of Arundel; and pet ſhews, that his Faculty and pod. 56. 2 Cr. 692; 
Confirmation was ſo long as he ſhould remain Biſhop of Carlile, which 
map well ſfand together, that he map be Parſon abſolute, pet qualified by 
his Facultp to hold it but fo2 a Time, and then to this Cuſtom demurred 
in Law. And it was this Term adjudged koz the Biſhop with one Con- 
ſent; fo2 the Subſtance of the Pꝛelcription is laid, that the verp true Tenth 
is and ought co be paid without Fraud, which is not P2elſcriprible, fo2 it is 
Common Right, then the ſole Point Pyeſcriptible is, that this is without 
View o: Touch of the nine Parts, which is in Effe repugnant to the other, 
fo2 when pou have laid Truth in the fozmer Part, pou lap the Wap to Fraud 
in the latter, fo2 it is againſt Common Kealon that anp Man judge oz divide 3 C.. 263. Mo. 278. 
koz himſelf, and then take Choice of his own Diviſion; againſt the Rule of 
Partition Litt. Fo? the Truth of the Tenth depends upon the P2opoztion it 
holds with the nine Parts, and therefoze fo2 the Pariſhioner, which is in 
the nature of an Adverſary to the Parſon in this Caſe, to ſet out a Part fo 
the Tenth, which he only affirms to be juſt, is to give him meerlp Power ta 
Tithe as he liſts, and the Pꝛelcription were as Kieafonable as to lap plain⸗ 
Ip, that they might ſet out what Tithe they liſt. | 
4 E. 6. 6, The Guardian, that tenders a Marriage, mulk p2efent the Per⸗ 
ſon fo the Ward. And it is a weak Anſwer ta ſap, that ik it be not a juſt 
Tenth he map rekuſe it and ſue fo: his Due. Foz firſt, he hath no Means to 
be aſſured whether it be true 02 not, ſe his Suit map be Cauſclefs, ſure he 
map be, it will be Fruitleſs: But the Law was pꝛovided not directly to 
 TIngender, but to pꝛevent Suits, and thcrefo2e provides, that Things be done 
- by indifferent Means and Perſons, that there be no juſt Suſpicion of indi- 
=. rect Dealing. | 
= FJFf a Wan were Judge in his own Caſe and judged amiſs, a Wꝛit of Er- 
ro: would redꝛels it; ſo if a Biſhep diſturb, o: would not admit the Clerk, 
he might be compelled ; pet the Law pag better, that is, that pou have 
FE e 2 | pour 
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| Brown wn. 
_ Goldſmith. * | 
pour Kight, and therefoze that pour Means be ſuch as is likely to pzoduce | 
it, pou map Challenge the Arrap oz the Polls, pet pou ſhall remove the ve. 
nice fac. to another QOcer, as the Coꝛoner, where the Sheriff is ſuſpeced 
in Law hp a Pzoviſional Challenge afoze to avoid Delap, which is a Kind 
of Injurp. 710 
Replevin, „ Brown verſus Goldſmith, 
urrey. ” 


Doubleneſs of Plead- 
ing. Mo. 870. 21 Hl. 
8. c. 19. 


Avowry for Rent- 
ſervice according to 
the Statute of 21 Hl. 


3. upon the Land ad- 


mits Plaintiff to all 


Cr. jac. 176. 


2 Cr. 176. Dy. 45, 97. 


Poſt. 170. 1 Kebl. $10. 
p. 84. Dy. 288. b. 


Tr. 13 Jac. Rot. 607. 


Homas Brown Plaintiff againſt Thomas Goldſmith Defendant, in a Re. 

L plevin fo; taking a Bzaſs Kettle at Cobham in Surrey, 21 Apr. 12 Jac. the 
Defendant Avoweth, as Dailiff to the Dean and Canons of Windſor, that 
one Robert Parſon hell the Place of the Dean and Canons, as of their Ma⸗ 


noz of Hampton Court in the ſaid County of Surrey and Middleſex, by ſient 
and Suit of Cout ; that Robert Parſon being ſummoned did not appear at a 
Court holden in the laid Mano, that fo2 Suit he did diſtrain, and make 


Conuſance, as in Land holden of the Dean, Et. The Plaintiff confeſſeth 
the Seiſin of the Dean and Canons, and the Tenure : But further ſaith, 
that the ſeventh Dap of April, An. 9 Eliz. the ſaid Dean and Canons did 
Teaſe by Jndenture the laid Mano unto one George Stidolphe from the An- 
nunciation then paſt foz the Term of 51 Years then next following; then 
he entered ante præd. tempus quo, and was, and is pet thereof poſſeſſed, the 


Neverſton to the laid Dean and Canons expectant. | 


The Avowant conkeſſeth the Teaſe to Scidolphe ; but ſaith, that by the 
ſaid Teaſe all Leets, Lawdays, and Courts there to be held, and all Man⸗ 
ner of Fines, Heriots, Keliefs, Eſcheats, Perquiſites and Pꝛofits of Courts 
were excepted and reſerved, and that Stidolphe being ſo poſſeſſed did the 10 
of Ocob. 11 Jac. G2ant all his Eſtate to one Butts, that Butts the 26 of March, 
12 Jac. by his Deed ſhewed fo2th did Gzant all Leets, Lawdaps, Courts, 
Fc. unto the Dean and Canons. Aud that thep afterwards held the Courts, 
and the Defaults of Suits ut ſupr. And that Goldſmith did Diſtrain koz the 

uit. | 

The Plaintiff Demurrs koz Doubleneſs, and ſheweth koz Cauſe, in that 
th n faith, the Courts be excepted, and alſo that the Courts be 
urrend?ed. 1 | 

n this Caſe Judgment was given fo2 the Plaintiff, — 
irſt, it was agreed by ug all, that the Exception (in the Oziginal Leaſe) 
of the Courts, Ec. was utterlp void, becauſe the Mano? by that Name was 
granted which might not be recalled ; and Manoz it could not be without a 


Court, onlp in the King's Caſe it was otherwiſe. And by the ſame Keaſon 


the Surrender of the Courts was Void, which were inſeparable from the 
Manoz, ſcil. the Court Baron. But then it wag inſiſted upon, that the 
Plea was Void, and not Pleadable by him being a meer Stranger, fo? it 


wag ſaid, that this was a Suit Service done from Parſons, the very Tenant 
and fo2 Default of Suit of Parſons he did Diſtrain. Now the Plaintiff 


conveyed himſelf no Jntereſt to the Tenancy, but onlp as a meer Stranger 
did intitle another to the Service, which by the Books he cannot do, but 
plead onlp hors de ſon fee. To this it was anſwered and reſolved by the 
Court, that this Exception was true at Common Law, all Avowries fo? 
Service were to be made upon the Perſon of the Tenant. 2 
And it is true if the Tozd will hold the Courſe of the Common Law in 
Avowing lo: Foz his Choice remains unto him ſtill to avow as at the 
Common Law: But if he will leave that Wap, and take the Benefit of the 
Statute to avow as upon Land liable to his Difireſs (as here he hath 
done) and ſa handle it as a Kent-charge, then the Stat. is Jindifferent to 
both, that the other map Defend acco2ding. to the ſame Kules, by the ſame 


 Keaſon, foz now the Þ2ivitp of the Perſon Tenant is removed on both Sides, 
and the Charge of the Land is only in Queſtion. | 


Legem feras quam ipſe tuleris, pet it is true, there is no literal Pꝛoviſion fo? 


this in the Law of 21 H. 8. but the meer Conſequence of Keaton changing ö 


changes the Law. | 
Now Where the Avowing was onlp upon the Land, as in the Caſe of 
Cuſtomarp Þ2ofits, as a Fine foz Alienation oz of a Kent-charge, there the 
Plaintiff 
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The King and Hunſdon ver 8 
Count. of Arundel and Howard. 
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i Plaintiff at the Common Law in ſuch Caſes might plead any Diſcharge 


though he were a meer Stranger, and had nothing in the Land, See 14 H. 
4. 8. b. and 14 H. 8. 6. Halfpenies Caſes judged. 


«( 132 ) The King and the Lord Hunſdon againſt the Counteſs 
Dowager of Arundel, and the Lord William Howard. 


TN Chancerp there was a Suit commenced. by me, as Attoznep General, 
| 1 in the Behalf ok the King's Majeſtp, and the Lozd Hunſdon as the King's 
Farmer koz the Manoz of Weſt Harſley and Aſalby in the Countp of York, a⸗ 
gainſi the Counteſs Dowager of Arundel, and the Lozd William Howard and 


Chancery. 


Mo, 823. 


his Lady; which Cauſe coming to Hearing after J was Chick Juſtice ok 


the Common Pleas, mp Lozd Chancelloz called to his Aſſiſtance in the hear⸗ 
ing of it, the Lozd Chief Juſtice Coke and mp ſelf, This Cauſe hung long, 
and had many Hearings and Bzieks delivered, and after long Confideration 
was this Term, with unifozm Conſent of the Lozd Chancelloz, us the 
Judges, and Maſter of the Rolls, decreed fo2 the Ring: Wherefoze the De- 
cree is, with the Keaſons thereof, adviſedlp and exactly penned and entred, 
as of this Trinity Term 14 Jac. 


Of this Decree therefoze at large J will ſay nothing but this, that the 


Neaſon of the Suit in Chancery was not fo2 Want of good Title at Law 
(fo2 it laid and affirmed the King's Title to be meerlp by Law, by the Attain- 
der of Francis Dacres, whoſe Land the Bill laid the Land to be, of an Eſtate 
in Tail) but the Cauſe of Suit was made, that the Deeds whereby the E⸗ 
ſtate was to come to Francis Dacres were not Extant, but verp vehemently 
Sulpictous to have been ſuppzeſſed and with-holden by ſome under whom 
the Defendants claimed, and therefoze in the End the Decree ran, that the 
King and his Heirs, and his ſaid Farmer, ſhould hold and enjop the Land 


till the Defendans ſhould p2oduce the Deeds, and the Court thercupon take 
furthcr Conſideration and O:der. | EN: 


= 
« 


But two Points fell out in this Cale very wozthy the Obſervation. 
The firſt ſho2tlp thus, Anno 35 H. 8. there was great Controverſte between 
William Tozd Dacres and his Childzen on the one Part, and the Heirs gene⸗ 


Chancety relicveth 
meer Titles in Law 

where the Decds are 
not extant. 


Two Points. 
Firſt Point. 


ral of Sir James Strangways, foz the Lands of the ſame Strangways. Where- 


upon in June 35. H. 8. the Ring made an Award between them, which Award 
becauſe it tould not ſtate the Lands acco2dinghy, afterwards in March, 35 
H. 8. an At of Parliament was made fo2 atification of the King's Award, 


which was extant in the Rolls of Parliament, and now was certified under 


the great Seal of England. i 
The Exteption to dilannul this Act of Parliament was thus: The Will 
poten firſt in the Upper Houſe, by the Conſent of the Lozds, which was 
tt down into the Lower Youſe, and from thence was returned with this 
Indozſement o2 Superſcription on the Body of the Bit, A ceſte Bille les 
Commons font aſſentus avec la proviſion annexe: But there is no Pꝛoviſion ex- 
tant upon Reco:d. But that verp Bill with thar Superſcription o2 Indoꝛſe⸗ 
ment, and with the regal Aſſent, and without any Pꝛoviſo indeed is filed 
with the reſt of the Bills and the King's Aſſent unto it, and labelled with 
the reſt, whereunto the great Seal is ſet, as the Courſe is in Pzivate As, 
which are not enrolled without ſpecial Suit, as General Aas are; fo2 Ge- 
neral Aas are always inrolled by rhe Clerk of the Parliament, and dcli- 
vered over into the Chancery; which Inrollment in the Chancery makes! 
them the O2iginal Kecozd (as it was refolved: in John Stub's Caſe) but in 
Pewate Aas the very Body of the firſt Bill filed and ſealed, as afoeſaid, 
and remaining with the Clerk of the Parliament, is the Oziginal Keco2d, 


nal Book of the Upper Houle, fo2 there was no Journal Boon kept for the 


divers Parts: Quarto Martii prima vice lea eſt billa concerning the Rings 
Award koz Controverſies between the Loꝛd Dacres and the Þeirs general of 
Sir James Strangways the pounger, Ec. Cui quidem billz proceres aſſenſe unt. 


The pꝛincipal Cale ſtanding thus, the Defendants: Counſel pꝛeſs the Jour - 


Eower Youſe till the Time of E, 6. Concerning this Bill which is thus in 
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The King and Hunſdon verſ. ? a 
Count, of Arundel and Howard. \ 


2 


Item hodie miſſa eſt ad domum communem per Regium Attornatum & ſolicitat, K 
Billa, &c. And after 18 Martii hodie allata eſt a domo communi Billa, 8c. ckum 
proviſione eidem annexa. quæ prima & ſecunda vice lecta eſt, hodie commiſſa eſt 


Regio Attornato Billa, &c. And after 28 Mart. remiſſa eſt in domum commu— 
nem per Attornatum Regium Billa, &c. hodie cum procerum conſenſu & aſſenſu 


cancellata eſt proviſio pro hæredibus maſculis Jac. Strangways mil. Billæ cuidam cui 


titulus eſt, & c. See theſe thee Acts, the Sending ok it to the Lower Youſe, the 
Bꝛinging it from thence, and the Cancelling ok the Pꝛoviſo, all on this one 
Dap 18 Mar. upon which they infer, that the Commons being aſſented 
with P2oviſion, had not aſſented to this Ac without P2oviſion, the lame 
being cancelled bp the Lozds, of their own Heads. And lo it is not an 
Act of Both Houſes, as it ought to be. | | 3 

But it is clearlp reſolved by us all, that this Exception was ok no Ya- 
30 N conſider it firſt by the A it ſelf without the Journal, next by the 
Journal. 

The Act it ſelf hath no Mention of a P2oviſo, but in the Indozſement ag 
befoze, wherein what the Pꝛoviſo was (if anp were) appears not. Why 
then ik there were indeed no P2oviſo, the Aſſent of the Lower Youſe wag 
Ablolute and Perfect ; fo2 the Keferring of it ſelf to that, that was not, hurts 


not, and the Mentioning of it doth not p2ove neceſſarilp that there was 


ſuch a Pzoviſo, no more, but rather leſs than in the Earl of Leiceſter's Cale, 
wy 390. the Mention and Recital of his Attainder did convince the Truth 
of ir, | 

It there were a P:oviſo, pet it might be ſundzy waps ſal[vable, though 
it be not extant, fo? firſt, if it were loſt by the Fault of Negligence of the 


Keeper oz Clerk ok the Parliament, that muſt not avoid the whole Ag. 


But ſuppoſe that a Pꝛoviſo were cancelled by the Lozds onlp, pet it might 
be ſuch a Piece bp it ſelf, as this Ac that remains might be Perfea and 


_ Compleat without it. 


And that thꝛee Ways ſpecially : 
Becauſe it might be as a Part by it ſelf of a ſeveral Effect from the reſt of 


the Ac, though all were not in one Chapter o2 Continent of the Ac, as it 
is reſolved in Dive and Manningham's Caſe, Plo. 6. 5. upon the Stat. 23 H. 6 


of Sheriffs, 3 "RT x | 
It might be a Pꝛoviſo meerlp Jdle, Eluſozp, oz as it is termed Flatter- 


5 ing, Plo. 564. in the Caſe of Unton upon the Statute of Wills, and the 


Duke of Norfolk's Attainder. | 5 
Thirdlp, the Matter intended by this Pꝛoviſo might be fo fufficientlp pꝛo⸗ 
vided fo2 by the Act it ſelf befoze, as this were meer Surpluſage, and then 
the Omiſſion of it could not Prejudice. And to that Opinion inclines 33 
H. 6.17. And that map ſeem to be the Truth of this, koz the Pꝛoviſo ſeems 
to have been only to pzeſerve the Right of the Heirs Males of Strangways, 
whereas there was a general Saving in the Ac as it came from the Lozds, 
which ſerved them as well as others, and that perhaps might be inkozmed 


to the Lower Youſe by the King's Attoznep the 28 of March, when he carri- 
ed it co them, as is laid; which might be the Feaſon of the Cancelling of it. 


Do this is the State of this Act, as it appears any wap in the Keco?d; 
out of which nothing can be inkozced to annihilate the Aa. And it doth not 
appear that the Lozds did Cancel the P2oviſo, but that it was cancelled 
the 28 Dap with their Conſent,” which 28 Dap it was in the Commons 
Houſe, and bꝛought from thence ut ſuper, ſo it might be cancelled there, and 
the Lozds after Conſent to it. And all true and p2oper. And note, that 
there is a Journal of that Time of rhe Youſe of Commons, and the Lozds 
enter not in their Journal the Acts of the Commons. Then take the Jour⸗ 
nal, it hath no Mention of the Effect of rhe P2oviſo, but in one Place, and 
that is onlp by wap of a Sum, not of a Full and Fozmal Sentence. Fo: 


if the Pꝛoviſo were indeed in no other Fozm, than is mentioned proviſo pro 
hæredibus maſculis, &c. it were Senlelels and Yoid, and no Man map di⸗ 


vine what it was to the avoiding of an Ac otherwiſe Perkeg. But now 
ſuppole that the Journal were everp wap Full and Perfec, pet it hath 10 
Power to ſatiSfie, deſtrop oz weaken the Ac, which being a high Keco!d 
muſt be tried onlp bp it ſelf Teſte meipſo. Now Journals are no Recoꝛds, 
but Kememb2anceg fo2 Fozms of P2ocecdings to the Keco2d, they are not 
of Neceſſity, neither have thep always been: Thep are like the — 10 
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The King and Hunſdon verſ. 8 lit 
Count. of Arundel and Howard. IG 
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the Pzonotaries, 02 the Particular to the King's Patents, Co. lib. 2. 34. b. 
of the 

it was a large and well occupied Parlia⸗ 
ecozd is of it, it was reſolved by all 


thus. | | — 

Wehe Lo2ds granted oz aſſented that he ſhould Anſwer befoze Pentecoſt 
1452. which was the Pentecoſt Twelve Month. Foz the Pentecoſt next en- 
ſuing, taking this Bill to Paſs as of the firſt Dap of the Parliament, did 
incur ſitting the Parliament, ko; the Parliament begun bekoze Pentecoſt 1451. 


and the Lozds gave Pentecoſt 1452. and ſo ſaid the Defendant, there theſe 


two differing, the Bill ſhould have been returned to the Commons to allow 
92 not. Now Priſot and Markham ask'd if the Bill came into the Pouſe af- 
tec the Pentecoſt that incurred during the Parliament, as conceiving that 
then Pentecoſt next enſuing mentioned in the Bill of Commons, ſhould not 
have been in Law that Pentecoſt, but the ſame the Lo2zds made a Year af- 
ter, and ſo needed no Keturn to the Commons fo2 a new Conſent, but if e 
converſo, then otherwiſe, But that by later Judgments is clear, that all 
Bills take Effect and wozk from the Beginning of the Parliament oz Sel⸗ 
ſion, except it be otherwiſe ozdained by the A it ſelf. But in this Caſe it 
is Plain, that the Difference appeared in the Bodp of the Koll of Parlia- 
ment, not by a Journal Book. And rhe verp Certaintp of the Difference 
__ ans in the Roll, which appears not fo much as in the Journal in 
this our Cale, | 5 

And pet Forteſcue Chief Juſtice of the King's Beuch, after all done reſol- 
ved in that Caſe, 33 H. 6. 17. that it was an Ac of Parliament, and they 
would be well adviſed befoze thep annulled an Ac of Parliament, perad- 
venture it were beſt to reter it to the next Parliament. 


The other great Point reſolved in this pꝛeſent Caſe was, that whereas The other great Point. 


this Title between the King in the Night of Francis Dacres ſfood partip up- 
on the ſaid Act of Parliament, and Partly upon a Feoffment made by 
William Lozd Dacres, Anno 4 and 5 Phil. & Mar. and a ſte⸗infeoffment back a- 
gain, whereby the State was to grow to Francis Dacres, which Feoffment 
the Defendants ſaid was not Lawfullp executed, and that Point had been 
examined befoze the Council at York, in the eighth Near of the late Queen 
Elizabeth ; the Defendants required the Uſe of the ſaid Depoſitions, which 
the Ring s Counſel contended ought not to be granted unto them, and ſo the 
whole Court refolved ko: divers Keaſong contained Particularly, and at 
Large in the Decree ; which were theſe. 


Particular. The laſt intended Parliament 10 Jac. If Ant. 78. 


1 Ro. 29. p. 1. 
Hutt. 61. 


Betauſe 


* * 0 
- _— 


— 
— — 


® —_— _- —_— — 
— *> r N _ — — 
= — — 222 8 by 8 - = . . - 
, = — . — = 
* * * — Joy = ag — — —_— — = - -- - — - — -_ - 
- —— > — 1 ns _— — - 
r.. ———>- 5 ---> oo = = 


—_ "EI a& — PE, — —— ͤ—U 
9 Me Cres 2 © ——D „ 
- — — — = = 


1 Cro. 424. Poſt. 222. 
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Bs Becauſe the Suit was by Engliſh Bill in the very Nature of a Keyly 7 
Depolirions withour bin to trp the Title of Freehold of a whole Baronp in Effect, without ang 
"anc Ander. Mixture of Equitp at all. 1 5 1 
1 Beraule it was between Strangers to the emainder of Francis Dacre, 
by which the King Claims, foz there was thzee Song of William Dares ſta; 

ted befoze it could come to Francis. 8 | . 4 
Becauſe the Point put in Iſſue was an Eſtate Tail, ſuppoſed by Thomz 
Lo2d Dacre (the Eldeſt Son of William Tozd Dacre then Dead) in the Tim 
of H. 6. wherebp he p2etended the Feoffment ſhould be as by a Kemitter 
avoided, ſo the Feoffment was not denied but admitted, and pet the Tail 
was not a whit examined no2 p2oved, but all bent ro deſtrop the Feoffment, © 
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ſo that it was ſaid, that thoſe Depoſitions ſmelt of Pzactice, and upon 9: _ 
tion ought to be ſuppꝛeſſed, and therefoze ought not here to be allowed, - = 
. Becauſe the Oziginals of thoſe Depoſitions at York were all gone, and 
there were alſo no Exemplifications of them but in the Hands of the D. 
fendants, ſo that the King muſt fight with Weapons alligned him by Par. _ 
ties Adverſary. | | | - 
That this verp Point had been bp the late Gueens Commandment very _ 
carefully examined in Chancery 28 Eliz. onlp upon Petition, without Bill 
and Anlwer, between Francis Dacres the Petitioner, and the Earl of Arundel 
and his Counteſs, and the Lozd William Howard and his Lady Dekendantg, 
as thep are now, wherein all the Jnterrogatozies were appointed to be pe: 
ruſed by the Chief Juſtice, and the Examinations made not by the Exa⸗ 
miner, but by certain Doctozs of Law. At which Time divers of theſe 
Witneſſes that had been examined 8 Eliz. were examined. 
- Thoſe Depoſitions were little queſtioned by the Defendants Counſel, but 
were clearly allowed and read by the Court, though they were without Vill 
and Anſwer, fo2 they were bp ſpecial Direction in that Cauſe fo2 Expedition. 
b 2 were with ſuch Careful Proceedings and Reverend Perſons ag 
They were by Conſent of Parties, and the then Defendants examined ve⸗ 
rp many Witneſſes therein. But out of this Curioſity it was infozced, 
that the other Depoſitiong taken, no Man knows how, were then either not 
known, oz not regarded, noz ought now to be allowed: | 
9. But the the great and main Keaſon that thep were not allowed to be 
Depoſitions takenia read here was, becauſe the Court where they were taken was not holden 


| He Court of ti competent, in a Caſe of this Nature, and ko: Depoſitions to be read in o⸗ 


Caſe of Freehold re- ther Courts, | 1 : 
fuſed in Chancery, And we all held it Dangerous to give a Pꝛetedent in this Court with 
a ſuch Aſſiſtante, and in ſuch a Caſe. And though it did not appear whe⸗ 
ther their Inſtrudions then bare it, pet the Kefozmations of late p2ove, that 
it was not allowable. TY 5 3 
And though it were ſaid, that thoſe Depoſitions were allowed and given 
in Evidence bp the Lozd Coke, then Attoznep General, in 36 Eliz. upon an 
- Office at Carlile, taken befoze mp Lozd Chancelloz, then Maſter of the Rolls, 
upon the Attainder of Francis Dacres, which was alſo confirmed by mp Lozd 
Coke : pet that moved us little, both becauſe the Caſe differs much between 
an Jnqueſt of Office which admits a Traverſe, and this Hearing which is 

Final. And alſo becauſe it is now contradicted and put to the Judgment 

| 4 The Court, which muſt give Anſwer Judiciallp, which bekoze paſſed in 
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Treſpaſs, ' „„ | Tasker verſus Salter. 
| * H. 13 Jac. Rot. 2311. 


Lande againſt Law, þ bꝛought an Action of Treſpaſs of Batterp againſt Salter, the De, 
whether it can fave . fendant made Juſtification bp conveying himſelf an Eſtate by Copy, 
oor f. 867. 32 H. 8. in a Piece of Gzound, Parcel of the Manoz of Church-houſe, whereof Ma- 
8 tha 3 N ſeiſed, and the Plaintiff came upon it, and he laid his Hands 
| molliter, c. „„ 5 . „ 
The Plaintiff replied and conveped himſelf alſo an Eſtate bp Copp of ano⸗ 

co 30. b. ther Piece oz Parcel of the ſame Manoz, and then laid that the ſame Maſſer 
| Dean, &c. Lo2d of the ſaid Manoz, had had fo2 him and his Wow 5 * 
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7 Stukely 1 78 Kent and ę Don Diego verſe 7 11 — 
Underhill. I Hall. 8 Sir Richard Bingley. 5 


this Piece of Gzound, a Way over the Defendant's Piece, Et. And therc- 
üpon Iſſue taken and found fo2 the Plaintiff. — EEE. 
And the better Opinion of the Court was, that this was not holden, by : cr. 435. 


— * ” 


the Statute, becauſe indeed this was no Iſſue at all, no2 thing noz poſſible 


iſuable, and therefoze the Verdict muſt alfo be utterip void; koz a Verdick cau⸗ 

not make that Gvod, that the Court ſees cannot be in Law, ſo that this is 

the Office of the Court to Judge. But Payment pleaded to a ſingle Obli- 
gation, though ir be not a ſufficient Bar, pet it may be both in Fag and in 5 Co. as. 2 Cr. 
| aw. | | : , 577. 

And though it were ſaid, that the Subſtance of the Jſſue was no Wap. 

And if it had been laid in the Jſſue by way of Cuſtom, the ſame Evidence 

would have maintained it. So it was not but an Erroz in Foz, 

To which J anſwered, that ſince it is put in Iſſue as bekoze, ſo as it can- 
not ſtand in Law, their Verdic alſo is not ro be taken againſt them, to 
make them Subjeq to an Attaint, if in another Senſe it be Falſe. 

And J cap, that if thep had found a Special Verdic, that the Cuſtom had 95 
been koz the Wap,, as it ſhould have been pleaded. Et ſi, &c. the Court ant. 55, 75. Contract, 
would not have given Judgment, as if the Iſſue had been found koz the B. 9. 
Plaintif, koz the ſpecial Matter of the Cuſtom dtd not bear the Jſſue, as it 
is taken upon a P2eſcription void in Law. And ſo upon the Matter if is 
a Verdi without an Jſſue, and out of the Compaſs of the Iſſue. 


( 134 ) Stukeley verſus Underhill. Replevin 


8 Stukeley Plaintiff, and Thomas Underhill Defendatit, En Replevin 
le Defendant, avow pur dammage feſant, le Plaintiff plead que il fuit ſeiſin in 
Fee d' un meſſ. & Terre d'un Acre, d'un autre meſſ. & terr. And that thep two, Verdict upon an Iſſue 
and all rhoſe whole Eſtate, &c. had Common of Feeding, Ec. in the Place, ain Land bier deen 
and then Conveps to himſelf the other Houfe and Lands foz Years, and upon Demurrer gene: 
then juſtifies the putting in of the Beaſts, le Defendant traverſeth the Pꝛe⸗ _ 
ſcription, and found koz che Plaintiff. | 

nd though this Pzeſcription thus confuſed fo2 ſeveral was groſip Faul⸗ 
tp, pet the Verdict did ſalve it bp the Stat. This was this Trinity Term. 


(135) Kent and Hall, Obligation, 


Reon Kent and Hall, Mich. 42 & 43 Eliz. Rot. 908. in Debt upon an O⸗ 1gue not joined aright: 
D bligation upon Condition to pay Ten Pounds Ten Shillings ; the De- LOS. 204- 3. Ot. 
fendant Pleads Papment of Ten Pounds ſecundum formam conditionis, ſurque 7Co. 47 Ae 
iſſue, and Yerdic foz the Plaintiff, and pet Kepleader was awarded. See a 


like in Quare Impedit between Danby and the Archbiſhop of York, Hill. 7 Jac. 
Regis Rot. gor, & 902. | 


uſtice Warburton reported a Caſe of one Armſey's, when Dower wag ile loſuffcient. Ave, 
bzought againſt the Feoffee of the Husband, who pleaded Betinue of Char- 225 ro ps Fon, 
ters, which is no Plea but foz the Heir; whereupon Iſſue was taken, and mY TO”. 
the Yerdic foz the VBekendant, and Judgment given koz the Defendant, and 
Error bzought upon it, but he could not tell what became of it. 
_ After Derdic it was moved, that the Habeas Corpus wag returned Barthol. Amendment by put- 
Miles, Vic. & Michael, which was the Sheriff's Sirname omitted. And it dias che Sheriffs Fir. 


was amended bp Aule. Yely. 1x0. x Cr. 528. Noy. 72. ne 
| | 1 Ro. 295, 
( 136 ) Don Diego Servienti de Acuna, the Spaniſh Embaſſador, Chancery. 


againſt Sir Richard Bingley. 


On Diego Servienti de Acuna the Spaniſh Embaſſadoz, exhibited his Bill ut. 78 Saund = 
in Chancerp againſt Sir Richard Bingley, ono the diced * _ 
curato? general fo2 all the King of Spain's Subjects, and laid the Goods to | 
belong to the Subjecs of his Maſter generallp, without naming anp Per- 
ſong certain, and then laid the Spoil at Sea there, Ec, 


Q Ehe 


a 0 1 Lb 
1 . = . l n M 11 
a * n 
£ A * e 4 
; ', 
ra aw der. | . 
$ . 
Salmon. 6 1 

. + 1 
— 


Embaſſador, how he 
may deal as a Procu- 
rator, or not. 


Star- chamber. 


Breviats to Juries. 
Vaugh. 125, 152. 


Bill cannot lie againſt 
a Jury for giving Ex- 
ceſſive Damages. 


Auomymus. 
Star: chamber admits 
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The Defendant demurred upon the Dill, and it was rekerred to my Bꝛo⸗ 
ther Nichols and mp ſelf, ſcil. the Demurrer by mp Lozd Chancctioz, we 
heard Scrjeant Mountague fo; the Embaſſadoz, and Serjeant Crew and Hut. 
ton fo2 the Defendant; and we were of Opinion, that the Embaſſado2 wag 
not to be anſwered to this Bill, foz (to omit, that a Pzocuratoz ought ta 
ſue in the Name of his Pzincipal) no Man can make a Pꝛocuratoz fo2 me 
but mp lelk, therefoze the King cannot make a P:ocurato? ko: all, 02 any of 
his Subjcas, without their Allowance ; that is, koz the Part of the Pſain- 
tiff. Again on the Part of the Defendant, the Embaſſadoz neither by Ke- 
leaſe no; Sentence can Diſcharge him againſt the P2incipal, from whom he 
hath no Pzocuration. Again, the Office of an Embaſſadoz doth not include 
a Pzocuration Pzivate, but Publick koz the King, no2 fo2 any ſeveral Suh, 
zect, therwiſe than as it concerns the King and his Publick Miniſters to 
p2otect them, and p2ocure their Pzotectton in Fozeign Kingdoms, in the 
Nature of an Office and Negottation of State; and therefoze they may and 
ought to Mediate, Pzoſecute, and Defend foz them, oz any one of them at 
the Council Table, which is as it were a Court of State. But when thep 
tome to ſettled Courts, which do and muſt obſerve Eſſential Fozms of 
Pꝛoteedings, ſcil. proceſſus legitimos, then thep muſt be ruled bp them, and 
not confound all Rules; except ſome Pꝛetedents could be found in Chancery, 

But we made Report, becauſe we adviſed another Courſe, whereunto both 
Parties conſented. And we the Judges of the Common Pleas, where this 
Cauſe depended, by P2ohibition appointed a Suit by Conſent in Chancery, 
only to Examine Witneſſes, and then we to determine the Cauſe, as 
Fudge of our own Court Arbitrally, not by Warrant of any ©O2der of 
Chancerp. LE | - 

And fo large a Bill being founded only upon our O:der and Conſent of 
Parties, we made a Final Eder, whereof the Main was, that 200 Pounds 
was to be paid to the Embaſſadoz, he giving Security of a much greater 
Sum (becauſe the Embaſſado? had made a high Eſtimate; and indeed the 
Goods (not allowing juſt Defalcations of Spoils, Salvage and other things) 
wag 2600 Pounds, 02 2700 Pounds) to ſecure the Defendant againſt all 
Pꝛopzietaries, and other Claims. Vide ſupra. 


(137) Bradſhaw and Salmon. Covenant. 


N the Star-chamber between Bradſhaw and Salmon in an Action of Co- 
venant, the fame Salmon had upon the Trial delivered B2eviates to the 
Aurp, by Means whereof 200 Marks Damages were given againſt Brad- 
ſhaw. Now the Plainti}, when it appeared that there was no Cauſe of 
Damage in Effect, but onlp ſomewhat muſt be given, becauſe the <Jſſue by 

not pleading the Truth in Fozm was paſſed againſt him, and though the 
Plaintiff in this Caſe had an Ozdinarp Remedp in Law, by Attaint fo! 
Exceſſive Damages; pet foz the Dirficultp of Pꝛocceding in Attaint, the 
Court gave him 160 Pounds Damages here: Note, that the Jury were 5 
not Defendants, which pet thep might have been here in reſpect of the Bziefs _ 
received. But J hold, that a Bill againſt them onlp foz giving of Excel 
ſive Damages could not lie. 


An a Suit in the Star-chamber, Witneſſes were examined to p2ove 

what was depoſed concerning a Will in the Eccleſiaſtical Court: But be- 

tauſe Depoſttions are not allowed in Star-chamber taken in other Courts, 

thep were rejected as a Crafty Device to induce Depolitions againſt the 
ule. | 


1 Hoskins 
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Hoskins o Sir Tho. Sherley's 2 Glanvile & 2 Flower's ; 113 
0 Caſe. Ws Allen's Caſe. r 55 
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7 138) | Hoskins Caſe. 


15 the great Cauſe of Glanvile and Allen Defendants, in this Star-cham- Bil anſwered and lo- 


and ſo moze and moze clogged till they anſwered. Bet J then doubted, 


ted the Anſwer not finiſhed till the Intecr. were alſo anſwered by Keaſon of 


the Star-chamber fo2 the Buping, and Maintenance of Suits after ; the Bups de brought, bur no- 


was uot in Effect and Truth his, becauſe he was to pap nothing if he reco- 


« +” 
„ 


Oskins. ſued in the Eccleſfaſtical Court: fo2 all the Tithes of the Gꝛound of Conſultation accord. | 


one Eve, who pꝛaped a Prohibition upon Surmiſe, that the Queen 57 pat 152, 30. 

was ſfiſed of two Parts of the Tithes, and had granted them to one Weſton, Ce. 67. b. 
and ſo conveps them to another, to whom he had paid thole two Parts. 
Now the Parſon by Serjeant Harris, pꝛaped Conſultation fo2 the third Part; 
but it was denied him, becauſe his Conſultation cannot be granted but ac- 
coding to his Libel. Therefoze he muſt Libel fo2 the third Part de novo; 
Quare, if he might not have had a Conſultation as to the third Part only. 


(139) Sir Thomas Sherley's Caſe. 


Ir Thomas Sherley being under P2otection, was b2ought by Habeas Cor- Haben Corpus Cap. 
8 pus to the Common Pleas Bor bp. one, who deſired. to have him chax- utleeat. 
ged in Execution, by Heaſon of a; Cap utlagatum after Judgment fo2 his 
Debt. But it was anſwered hy mp ſelf, and the Court agreed it, that be- 
cauſe the Capias utlagatum was the King's. Suit, and foz the Subject, but Yor, 15. of wy 4 
in the ſecond Degree, the Ring might diſchazge his own Suit, Alf anp (©, for che King's 
Act had been done by the King to fruſtrate the Outlawry, this was la; Dcbtor. 3 Cro. 90g. 
but a Pzotectton will hardlp do it, eſpecially not being delivered oz made | 
known to the Cozoners. Now then the Party is not in Execution fo2 the 
Party, though he make his Elegien after, ſpeciallp as this Cafe was, he- 
ing after the Pear, 5 3 | a 

But it was ſaid, that though the King's Debto2 now in Erecytion, bp i Co. 390. 2 Ro. 158, 
his Body oz his Lands ko: the King, pet the Subject might alſo lop oz ,. 5; . K. 
take him in Execution by his Body. Foz the Statute 25 E. Gap 19. (where by, p-ne Colo 
it laps, the Subjecs Execution ſhell ceaſe till the Ring be fatisfied) i B28. 8. Gr, Jac. 477- 
underſtood of ſuch Executions whereby the King map be p2ejudiced, ſcil. 49 


” 


Lands o2 Goods. But the Body is all to all. 


(140) Glanvile & Allen's Caſe. FORTE WIRE 


ber at the Suit of the King's Attoznep fo2 offering Jndictments in the err. rcluſed, cannot 
King's Bench upon P2oceedings in Chancery after Judgment and ſome ye e 
direct Dealings in that Caſe; thep anſwered, but refuſed to anſwer Interr. 
And upon Motion it was reſolved by the Court, that the Bill could not in 
this Caſe be taken pro confeſſo, becauſe it was anſwered, and denied bp the 
Anſwer. And therefoze it was oꝛdered, that they ſhould be put in Jrons, 


fo2 J conceive that the anſwering upon Interr. was the moze perfect Anſwer ; 
that being his own, the other as it were his Counſels, So that J coun- 


the Courſe of that Court, 


6141) Flower's Caſe. star chamber. 


Nee Blanche Flower bꝛaugbt a Title thug : That if he could recover it He Ro. 2. abr. 116. 
ſhould pap 200 Pounds, otherwiſe nothing. And now he was ſued in Champert), B. 7. 


t, but no- 


h 

ing was laid upon the Statute of 32 H. 8. but out of Time, ſcil. after the win co be paid with 

Year. So koz that Part he could not be queſtioned, 5 be oaths recoyrd 
The Maintenance the Defendant's Counſel ſaid was Lawful, becauſe he 

had taken the State of the Land, ſo he maintained his own Cauſe, pet he 

was ſentenced foz that Point. Fo? it was ſaid, that till he had recovered it 


vered not. And it was not meant unts him to be given him freely, 
all the while he maintained the _- the Peril of the LD. - M4 
| 1222 
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3 3 A As 1 Da 8 ; NY, 4 ey - ERR. 1 = Kd 1: * 
3 Wickſtead verſ. 2 Walter verſ. 2 Blackford verſ. 8 | » = 
25 Brad ſha w. Piggot. „ = 
this being a meer Device and Fraud, and pꝛaciced bp a Solicitoz to trans- F : f 
ker to himſelf another Man's Title to follow, upon a Caſual Match wag to 
be met withal in Time. | _ IT 3 5 
Quere, if this will lie upon the Statutes at the Common Law. Courtg. 
Habeas Corpus. ( 142 ) Wickſtead verſus Bradſhaw. : Y 
P. 14 Jac. Rot. 2178. 
Bail cannot render the J Ickſtead recovered againſt Bradſhaw 65 Pounds Debt, and 46 Shillingg 
3 8 Pence Damages, and now this Term Bradſhaw was bzought to the 


Pieas after Wit of Bar bp a Habeas Corpus P2ocured bp his Bail, with Purpoſe to ſave them: 
Error N By Won ſelves. And ſo both the Plaintiff p2zaped that he might be committed in 
f Ro. 334 Br. Error, Exetution, and alſo the Bail, that he might be received in their Diſcharge. 
55. Noy. 11. Mo. 850. But it appeared to the Court, that Bradſhaw had alreadp bꝛought a Wꝛit ß 
ta Erro; which was allowed bp me, and the Return of it not pet come; ſo that 
the Court was diſabled either to award Execution, o2 to put him in Exec: 
tion, And this alſo was the Cauſe that the Bail could not be diſcharged, 
_ fo2 the End of the Bail is not onlp to bzing the Bodp, but that he tom 
Subjec to the Court accozding to the Meaning of the Bail, which cannot > 
be in this Caſe, becauſe of the Wit of Erroz, foz the Entrp in Diſcharge of _ 
the Bail mult be, that the Defendant reddidit ſe to the Court to be in Er- 
ecution, if the Plaintiff will, which cannot be ſo here. And Quære, whe, 
ther this hath not ſo diſabled this Defendant by his own Ac, that the Baij 
is fozfeited (note, the Bail have not diſabled themſelves) though after: 
2 p2oceeded not in his Writ of Errsz. And ſo Execution map be 
taken here. EY | - 
But note, that afterwards this Term Bradſhaw the Defendant was 
'b2zought again to the Bar by another Habeas Corpus, and the Plainriff pꝛay⸗ 
ed him in Execution; which was granted, becauſe the Dap of the Return 
of the Mrit of Erroz was paſſed, and he had not cauſed the Keco2d to be 


Dy. 245. 2. | S | : 
MED removed, and therefoze this Court was re-enabled to award Execution. 

Obiligation, | (-143-) Walter verſus Piggot. 

London. Tr. 44 Eliz. Rot. 1031. 


eptuagint, for Sep- Wien Walter bzought an Action of Debt againſt Thomas Piggot, and 
n 3 . declared, that the Defendant ſtood bound to him in ſeptingent. & quin- 
296. Aur. 18, 19, 20, quagint. libris, and p2oduced his Mꝛiting Obligatozy, upon Oyer whereof 
os png Fg 0 1. the Mozds were, ſeptuagint. & quinquagint. libris. Whereupon the Defendant 
Moor t. 645. Vel. 96. pleaded the Variance, and thereupon a Demurrer, and adjudged fo? the 
Styl. 257. Polt. 119. Plaintiff, that it was no Cauſe to abate the W2it. And the Defendant put 
to further Anſwer, who pleaded non eſt factum. And the Jurp found, that 
the afoꝛeſaid Wziting Obligatozp de ſumma ſeptuagint. & quinquaginta librarum 
per quod prædictus Willielmus Walter per bre. ſuum exegit de præfat. Tho. Piggot _ 
infra-ſcript. ſeptingent. & quinquaginta libras wag ſealed and delivered by Pig - 
got to Walter as his Deed; ſed utrum ſuper rota materia, & c. And thereupon 
the Court adjudged, the Plaintiff ſhould recover the 770 Pounds demanded, 
and Damages and Coſts. Note, there was nothing either pleaded by the 
Partp, oz found by the Jury, that it was Meant fo2 700 Pounds; upon 
this Judgment a Wzit of Erroz was bzought, but it appears not what 
was done upon it. : NT 


( 144 ):- Blackford verſus Alkin; Treſpaſs. 
| Trin. 14 Jac. Rot. 2376. 

1 Brnl. 235. 1 Blackford bzought an Action of Treſpaſs againſt John Alkin fo: ta- 1 
1 king his Yozſe. The Defendant pleaded, that one John Holt was ſti ! 
ſed in Fee, and ſoa ſeiled, granted a Rent of 41. per Annum to John Alkin 
with Clauſe of Diſtreſs, and Conveps the Kent to the Dekendant, and io! 7 
40 5. he diſtrained. | | v5; 1 8 
The Plaintiff replicd, that long befoze the the Gzant ſuppoſed Willan 
Holt was ſeiſed, and had Jſſue John Holt the Elder, and John _ the 
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n q ter a Verdict koz the Plaintiff, upon a Motion in Arreſt of Judgment, the Ant. 62, 115 
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Box verſ. 8 Napper verſ. 8 
Barnaby. 5 Jaſper & George. s 


«Younger, that he deviſed his Land to his ſaid two Sons in Tail, and died. 
That John the Eldeſt died without Iſſue, and that John the Younger had 
= <Jſue A. and died, and that A. gave Licenſe to the Platntiff to put in his 
* DHoxſe, abſque hoc quod præd. Johannes Holt pater fuit ſeificus in domino ſuo ut de 
® feodo, prout. Sur que, Iſſue, and found koz the Plaintiff. And it was laid 
in Arteſt of Judgment, that there was no Jſſue, fo2 it was not pleaded; 
that John Holt Pater was ſeiſed in Fee as the Traverſe was. But pet Judg⸗ 
ment was given koz the Plaintiff; koz though Pater be added, pet præd. Jo- 
hannes Holt prout the Defendant alledged, binds it to that Perſon that the 
Defendant had pleaded, and that Pater is but John, and can do no Hurt, 
eſpecially ſince it map ſtand true that he was Pater, as it it had been tra- 
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ſon; pet perhaps that might have been amended, chough hardly. . * 


RR, 


( 145 ) Box verſus Barnaby. Caſe. 


verſed abſque hoc quod præd. Johannes Holt generoſus, 8c. otherwiſe it had been : ro. 67, 502, 589. 
abſque hoc ad præd. Willielmus Holt, which could not be taken fo2 the ſame Per- Y 55 * Cro. 80, 93. 


5 7 Ox an Attoznep bzought an Action upon the Caſe dgainſt Barnaby fo2 Attorney is called 3 


theſe Mozds; Thou art a Common Maintainer of Suits, and a Cham- . 3 
perto2, and J will have thee thꝛown over the Bar the next Term. And af- 15. champerty, B. 3. 


V. in 


Court gave Judgment fo2 the Plaintiſſ only upon the Wozd Champertoz, Is Ne. 


15. 


fo2 their is Maintenante Lawfiil and Unlawful, and where the Wozd is In⸗ 24judged as here. Moor 


different it ſhall be taken in mitiorem partem; now an Attoznep map and 

ought by his Office to maintain his Clients Cauſes. And pet in an Aci- 

on of Maintenance he cannot plead not Guiltp, but muſt Juſtiſe. And an 
Attoznep map well be ſaid a Common Maintainer, becauſe he is Common 
to as many as will retain him. And the Wo2ds of ch2owing over the 


Bar are utterly of an uncertain Senſe; but indeed it is a Slander to an  Cro. 192, 229. 


Attoꝛnep, and that in his Votation of Attoznep to be a Champertoz, fo2 
that is not only bepond but againlt his Office, And therekoze 20 or 21 E. 4. 
Räaſtal. Tit. Champerty 3. that Pleaders and Attozneps take Pleas to Cham- 
pertp. And J hold, that if an Attoznep follow a Cauſe to be paid in Gzoſs, 
when it is recovered, that is Champerty, 


But when it is objected, that the Wozd [Champertoz] was a Woz2d of Poſt. 126, 191, 268. 


Art not to be underſtood by the Vulgar, and ſo no damageable Slander, no 

moe than Wozds in Latin oz Welſh, except pou lap, that the Yearers un- 
derſtood it; it was reſolved, that this being Engliſh, and of a certain and 
_ ſingle Seuſe, the Court cannot doubt but it was underſtood, 


( 146 ) Napper verſus Jaſper & George. 
| | Tr. 24 JaC- 


Pl” ]? an Action of Treſpaſs bzought by Robert Napper againſt Charles Jaſper anc. 11a. 
1 and Robert George; Iſſue was taken, that Richard Johnſon P2ebendary 
dl the Pꝛebend of Preſton in the Church of Sarum. and all his Pzedeceſſo2zs Pꝛe⸗ 
bendaries, Ec, had uſed Time out of Mind to keep a Shepherd of certain 
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Sheep of theirs, following che ſame Deep fo2 the better keeping of them, 
_ feeding together in a certain Paſture, from the Sheep of Thomas Earl of 
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.. Suffolk in the ſame Place, and the Jſſue wag found atcozdingly. And 
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leſs and could not ſtand, that the Sheep could be kept Time out ok Mind * © 


; », from the Sheep of the Earl of Suffolk, being but one Man's Life, But 


vet Judgment was given accozding to the Verdia fo2 the Plaintiff, fo2 the 
5 2 of the Aſſue was the keeping of the Sheep of the Pꝛebendary 


5 W 70 


keeding together, and the other Part was but a Conlequent of it, that there: 
pp thep were kept from the Sheep of the Earl. , * 
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118 rickhead verſe 2 Shelton 557 8 Thie Ring verſe =» ? 
; Biſhop of York. S Montague. Biſhop of Rocheſter, 8c. 
oY HE. ( 147 ) Brickhead verſus Biſhop of York and Coke. 
v. Caſe. [N a Quare n Brickhead Plaintiff, and the Archbichop of 
c 


Mo. 866. Hutt. 57- 1. York and Coke Defendant, fo2 the Dicarage of Leeds. Akter Demurrer 
joined, aud one ö: two Arguments at the Bar, it was found in the Wit 
Amending an Origi- inſtead ok Vicariam, Vaccariam. And ſo it was pzaped to be amended, where: 
Ee 5 . Upon the urſfro2 was called into the Court. And becauſe it appeared to 
184. 3 Cr. 119, 644. the Conre,by his Book, that his Jnſtructions were Vicariam, and he depoſed 
ns + 29-75 Cling was delivered unto him accozdingly, he was ordered to a⸗ 
mend the Wit in open Court, and ſo did. 


Prohibition. ( 148 ) Shelton verſus Montague. TH 
Hill. 13 Jac. Rot. 2072. LT 


© Diſmes Br. 11. C/ Illiam Shelton Eſquire bꝛought a Pzohibition againſt Richard Montague, 
V and declared, that where he holds and occupies, and bp Ten Yearg 
laſt paſt held and occupied an Pundzed Acres of Land, and Ten Acres of 
Wood, lying within the Bounds of the Pariſh of Stamford Rivers in Eſſex, | 
within a Park there called Ungar Park, being Part of the ſaid Park, which 
extends it ſelk as well into the Part of Ungar as Stamford Rivers. And 
JHereax the (aid William, and all the Occupiers of that Part of the ſame 
ark, that lies in Stamford Rivers, &c. Time out of Mind have paped, and 
iſed td pap to the Parſon of Stamford Rivers afozeſaid, Ec, Yearlp, Ec. four 
ounds in full Satisfacion and Diſcharge of all the Tithes of the ſaid 
| F wa which four Pounds the Parſon had ſo accepted, whereupon J(- 
e was taken and found koz the Plaintiff, And now Montague moved in 
Arreſt of Judgment fo2 two Cauſes : Firſt, becauſe it was not laid that it 
Dy. 70. b. Ant. 44. Was Parcus antiquus to bear Pzeſcription as the Cale of Ilebrewers Park, 6 
e $ E 6, Dyer; which was anſwered, ryat there the Pꝛeſcription was made fo; 
3 rhe Keeper, Which requires a Park and Liberty. But here the Park was 
Preſcription for a Mo- LAID Dutt as Land Generally, The ſecond Excepiton was, that the Pzeſcrip- 
aus Decimandi, which tion was laid in Occupiers, and not in Owners noz bp wap of Cuſiom in 


| 
( is in Occupiers. Cro. 7 27 . * 5 * N & 
(7 152, 665. 6 Co. 60. b. the Place, 1 ity wag reſolved and anſwered by the Court, that this was 
LP 59.0 CSC J no Matter of * ntereſt and Inheritante but in Point of Diſcharge, and 
| „„ aN 7 b per very Common in this Rind; and fo 15, 16, 
E. A. 


and 18 nhabitants map Pꝛeſcibe fo2 an Eaſment. And 4 ſaid, that 


the Pꝛeltription in this Caſe did not ſo properly lie on the Part of the Pa⸗ 
1 er; foz no Man can Pzeſcribe to his own Charge onlp as to pay four 

_ ner Annum, but it took Effect rather on the Part of the Parſon that 
received it. 5 | 

But the Pzeſcription indeed amounts to this, that the Occupiers o: Part 
ſhioners have been Time out of Mind diſcharged of all Tithes bp Payment of 
four Pounds per Annum, foz every Modus, Decimandi is a Diſcharge of the 
Natural Tithe, and ſo wozks by wap of Diſcharge, as it is reſolved in the 
Parſon of Pyekirk's Cale, Dyer. 349. b. 


Andes. (149) Dominus Rex againſt John Biſhop of Rocheſter, 
| | and Jackſon his Clerk. 


- — 
: — - — 
—— ꝗ—— — — — 


A Quare Imped. was brought by che King againſt John Biſhop of Roche. 
1. ſter and Edm, Jackſon his Glerk, and declared, that Queen Elizabetn =» 
e gk the Advowſon of the Chirrch of Milton by Graveſend in Gzols, = 

aud pzelented oye Soan, who at her Pzeſentation was, Ec, and now the 
Thurc che void by the Death of Soan, and it appertains to the King to v2e- 
5 ſent. Che Bithop and his Clerk plead, that bekoze the Queen, Tc. Edm. 
ö Withop of Rocheſter was ſeiſed of the fatd Advowſon, and collated one Jobs 
Jackſon, and then was removed to Norwich, and then in the Dacation Jackſon 
died, and the Queen pꝛeſented Soan; And now Soan being dead, it belongs 
to the now Biſhop, Ec. who collated the laid Edmund Jackſon, who is . 
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Ona imperſonata, &c. abſque hoc that the Queen was ſeiled of the Advowſon, 
1 the Jury found, that the Advowlon in Fee was Pzeſentable by 
rhe Queen bp two Turns contigucus. And by the Biſhop fo2 the third 
Turn. Aud that the Quecns firſt Turn was farisficd by the Pꝛeſentment of 

Soan, and that this is the ſccoud fo2 the king, and concluded, Si ſupra tota 

materia, the Court doth judge that the Quecn was leiled of the Advowſon 

afozcſaid, ut de uno groſſo per ſe ut de feodo & jure Then the Jury found ſo, 

ik not then Contrary. And though this Dervict did not find the Aſſue foz the „ 
King, fo: the Jſſue was to be underſicod of the whole Advowſon ; pet be- 2 C. 85. 2 Ro. 704, 
cauſe it did clearly appear to the Court by the Verdic, and that not our of 

the Iſſue, that this Pzeſentation did of ſiight belong to the Ring, therefoze 

the Court did Award a Wiit to the Biſhop fo2 the King, and to remove the 

Clerk of the Biſhop, and to this allo the Bilhop aſſented, which was (a 

centred in the Keeozd of the Judgment. : 


( 150 ) Parry verſus Dale. Obligation. Ched. 

Paſch. 4 Jac. Rott. 53 t. London. 

T Homas Parry bꝛonght an Action of Debt againſt William Dale fo2 5oo 2 Cro. 146, 147, 203. 

1 Pounds upon an Obligation dated the 16 of September, An. 41 Eliz. dry 6c "pr Re gy 

Dale the Defendant Demands Oyer ok the Obligation, and it was read in $1. 257. vel. 95. 10 

thcſe Moꝛds, Noverint univerſi per præſentes nos Richardum Oldſworth & Willi. O. 133. 4. Mo. 645. 

elmum Dale, Cives & Groceros London, teneri & firmiter obligari Thomæ Parry 

generoſo, in quinquegintis libris legalis monetæ Angliæ ſolvend. and the Defen- 

vant after Oyer of the Condition pleaded an inluckcient Dar, whereupon 

Parry demurred, and pet Judgment was given againſt him, the whole 

Court conceiving that the Bond was naught, becauſe quinquegintis was no 5 

Latin Woꝛd at all. But the Cauſes coming by Wzit of Erroz befoze the Obligation falle Latin 

Judges in the Exchequer Chamber, 11 Jac. after many Debates and Pzece- o Latin in che Sume 

dents ſeen and peruſed Ter. Paſch. 14 Jac. the Cauſe was ended by the Me⸗ 

diation of the Judges, and zoo Pounds given by Oꝛder to Parry, and ſo 

general Keleaſes from each to other. Fo2 mp ſelf and moſt of the Judges were 


= Of Opinion, that the Bond was Good fo2 500 Pounds: But the Chief Bas 


ron ſtuck, being one of them that gave the Judgment in the King's Vench. 


( 152) © Wood werſus Budden. Treſpaſs. 
Paſch. 14 Jac. 


WW 2-4 b:ought an Action of Treſpaſs againſt Budden, and declared in 

the new Aſſignment in a Cloſe of Paſture in Tollard Royal; the De⸗ 
kendant pleaded, that William Earl of Salisbury was ſeiſed ag in Fee and 
Right of an Ancient Chaſe repleniſhed with Deer, called Cranborn, and ſa 
peſcribed in Libertp of Chaſe, and that the ſame Chaſe did extend it ſelf ag 

well in and through the ſaid 8 Acres of Paſture, as in and through the ſaid 
Town of Tollard Royal, and juſtifies the Treſpaſs foz Uſe of the Chaſe; The 
Plaintiff maintains his Declaration, and Traverſeth, that the Chaſe doth 
not extend it ſelf as well to the 8 Acres as to the whole Town. And this x Cro. 25, 183. 
Iſſue was tried at the Bar, and found fo2 the Plaintiff. And now it was | 
laid in Arreſt of Judgment by Finch Serjeant, that this Iſſue and Verdict 


were Faultp, becauſe if th? Chaſe did extend to the 8 Acres only, it was 


enough ko the Defendant, and therefoze the finding of the Jurp, that it did 
not extend as well to the whole Town as to the 8 Acres, did not conclude 
againſt the Defendants Right in the 8 Acres, which was only in Queſtion. 
But it was anſwered bp the Court, that there was no Fault in the Aſſue, Cr. 7. 
much leſs in the Derdic (which was accozding to the Jſſue ;) but the Fault Lercet vpon Iſue 
0 i L Dy. 36s. b. 
his Plea moze than he needed, ſcil. the whole Town, which being to his * ©»: 18+. » Cr. 6 
own Diſadvantage, and to the Advantage of the Plaintiff there was no 
Heaſon foz him to Demur upon it, but rather to admit it as he did, and ſo 
to put it in Jſſue, And lo Judgment was given fo2 the Plaintiff, 


was in the Defendants Plea that now takes the Exception, foz he puts in Aut 10. by. 36 b. 
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Smales 
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Smales verſ, 2 Lord Darcy verſe K 
Dale. ) Markham. 


Moor, f. 868. Winch 
E t. 443. Counter- 


plea de Voucher, Br. 
| 29. 


Entry by one Tenant 
In Co 


mmon Services 


ſor all. 3 Keb. 90. p. 


Cro, 641. Mo. 37 
p _ 14. 4 Co. 
243, b. 373, b. 374. a. 
Enqueſt, Br. 71. 3 Cr. 
640. 1 Inſt, 379. b. 


20. 7 H. 7. g. b. 3 


MD. 59. Inſt, 199. b. 


in Common, can never be diſſeiſed bp his Fellow, but b 


Star-chi mber: 


Star. chamber puniſhs 
eth Provocation to a 
Challenge. 


Smales verſus Dale. Ejectione. 
Trin. 12 Jac. Rot. 2141. 


( 152 ) 


Ohn Smales bzought an Ejectione firme againſt William Dale of the De- 
miſe of John Berriman, and upon not Builtp the Jurp found, that one 


William Watſon was ſeiſed of the Land in Queſtion; and had iſſue Allen 
Watſon and Ann Watſon bp one Wife, and William Watfon by another, and 
deviſed this Land, being holden in Knight's Service of the late Queen, un⸗ 
to his Wife during her Widowhood, the Kemainder to William the Younger 


and died, and that his Wife entred into all the Lands; and that Allen 
made no acual Entry into the Lands, but died without Aſſue, and then the 
Wife married, and William Watſon the pounger Son entred and inkeoffed the 
Defendant, upon whom the Plaintift's Leſſoz, being Son and Heir of Anne 
the Siſter of Allen entred, and made the Leaſe to the Plaintiff, who being 
acuallp ejected bzought his Ejectione Firme of the whole Land. And it was 
adjudged fo2 the Plaintiff, as to the third Part only which deſcended to 
Allen notwithſtanding the Demiſe; fo2 it was reſolved, that the Wifes aoy, 
al Entrp did wozk to an acual Entry alſo to Allen the Heir foz his third 
Part, whercof he was Tenant in Common with her, Foz it was laid, that 
the Entry of one Tenant in Common might be in thzee Manners, either in 
the Name of her ſelf, oz her Fellow (which were moſt clear ;) oz: Generally 
(as this Caſe is) which ſhall be alwaps taken accozding to Right as being 
dnder Conſtruction of Law, and therefoze ever conſtrued Lawful ; oz laſtly, 
Entry claiming all Expzeflp, which pet cannot Diſpoſſeſs her Fellow, ko; 
her Poſſeſſion is over all Lawful as well befoze ſuch Claim as after, ſo that 


there is no Poſſeſſion altered by (ſuch Claim, and then a ſole Claim without 


moze can never Change the Poſſeſſion, and without a Change of Poſſeſſion 
it remains as befoze, And therekoze a Co-partner, a Join⸗tenant, oz Tenant 


and thcrefoze in ſuch a Caſe, if a Tenant in Common b2ing an Action ot 


Treſpaſs againſt a Stranger alone, his Acion ſhall be abated by pleading _ 


him Tenant in Common with another, howſoever his Entrp were made, 
which Pꝛoves that the Entrp of one ſerves foz all, ko; elſe thep could not 


Join in an Action of Treſpaſs, 
( 153 ) Lord Darcy of the North againſt Gervaſe Markham. 


THe Lo2d Darcy of the No2th ſued Gervaſe Markham Eſquire in the Star 


chamber, and the Caſe fell out to be thus, that thep had hunted toge⸗ 
ther, and the Defendant and a Servant of the Plaintiff's, one Beckwith, 


fell together by the Ears in the Field, and Beckwith thzew him down and 


was upon him cuffing of him, and the Tozd Darcy took him off and rep2oved 


an actual Ouſter, _ 


his Servant, and pet Markham chid him, charging him with maintaining 
is Man. And the Lozd Darcy replied, that he had uſed him kindlp, foz it 


e had not reſcued him from his Man, he had beaten him to tags, Where 
upon Markham wzote five oz fix Letters to the Lozd Darcy, and ſubſcribed 


them with his Name, but ſent them not, but diſperſed them unſealed in th! 
Fields, whereok the Effect 


that but foz him his Man Beckwith had beat him to Hiags, he lied, and as 


often as he ſhould (peak it, he lied, and that he would maintain with his 
Life; and then ſaid, that he had diſperſed thoſe Letters that he might find 


ag, that whereas the Lozd Darcy had ſaid, 1 


them, oz ſome Bodp elle might bzing them to him; and concluded, that ii 


he were defirous to ſpeak with him, that he ſhould ſend his Boy, and he 2 


fhould be well ufed. This Cauſe was effecuallp handled at the Common 


of the Court left the Pzoclamation, and pet Markham was cenſured and 


fined 500 Pounds ; the Reaſon of the Sentence was, that this was a con. 


pounded Mildemeanour, foz the Letter thug diſperſed was in the Nature of 
| [ 


- 


Law, not enfozced by the King's Pzoclamation, becauſe the Defendant had : 
no Knowledge of the Pꝛoclamation, noz by likelihood could have, it was 
ſo ſoon after the Pzoclamation : But the Plaintiff's Counſel by Direc | 2 
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Searles 2 Pits ver. | : | 
Cale. 8 James. TR 1 
u Libel, Slanderous and Defamatozy to mp Loꝛd Darcy; and the other bl 
> Point was, that though there were no dire Challenge to mp To2d Darcy to \ 
= Fight, pet there were plain Pꝛovocations to it, and as it were to call and 10 
thallenge mp Lozd Darcy to fight him. And though the Caſe was | 
” ſomethjng aggravated, that it was to a Peer of the iealm, pet the Cenſu- 0 
ling ok the Faq roſe out of the Natuze ok it, and not out of the Circumſtance 5, 
Hol the Perſon. And J in mp Sentence laid, that the Law did not allow 05 
gaanp Man to ſtrike in pꝛivate Revenge ok ill Wozds. And the Keaſon of Hy 
the Wiſdom of the Law in that was, becauſe there was no P2opoztion 7 
1 between Wozds and Blows, but he that is ſtrucken map ſtrike again: But ] 
it is true, that there is a judicial Combat allowed bekoze the Conſtable, if a Ji 
Man be called Traytoz, and in this Caſe koz Matter of Satisfaction in " 
Point of Honour (as it is called) that wag left to the Tozd Marſhal, as a 1 
> diſtin Court and Conſideration from this. In this Cale in mp Sentence, i 
' A ſaid, that thoſe inſolent Perſons take upon them to frame a Law and „ 
5 Commonwealth to themſelves, as if they had Power to caſt off the Yoke of Fi 
0 Obedience to Peace and Juſtice. And therekoze they Enact among them- 17 6 
, ſelves as an undoubted Poſition, that a Man wꝛonged map with his Swozd oh 
d in his Hand require Satisfaction of any Man, being no pꝛivp Counſelloz, 0 
tand with a Mild Wozd to qualifie the Deteſtation of this kind of Murther, 1 
n tthep have made it a kamiltar Ph2aſe, that he was killed Fairly, and i 
he was killed in equal Fight; which Arrogancy and Rebellion muſt be 1 
5 ſubdued bp this Court, cenſuring the beſt. And by Judges and Jurozs, 150 
, who mufk not give any Wap to this impious Diſtinction of Fair and 1756 
N Foul killing, but muſt execute the Law with Severity upon all Murtherers; 10 
lt foz the Law knows no ſuch Diſfinction. | 0 
it And this J vowed publickly to do, fo2 J took it to be the only Remedy 1 
n againſt this Damnable P:eſumption. | 1 
it This Sentence of mine it pleaſed the King much to app2ove, and it plea⸗ 1 
ü ſed him to lap, that J did hit his own Mind in it. This was the laſt Day Fl 
of of December, 1616. when it pleaſed him to confer with his poor Servant of * 
6 divers Things. 75 0 | = : | 
k, | | 5 ' | I 
at (199 J- Searle's Caſe. 1 
| 2 Cro. 430. m' 2 Roll. 222, m i 
O Searle Parſon of in Eſſex was tried befo2e me, and found vide in Crook in p. 2. th 
2 guiltp of Manſlaughter, whereupon (Docto2 Dunne Maſter of the He- bis Cale is, and there W 
r queſts, being his Patron) he was queſtioned to Depzivation bekoze Doctoz vhilicis ivy is en KM 
t⸗ Bird Judge of the Audience to the Lozd Archbiſhop, where he deſired to be Case: and. it is there jo 
b, admitted to his Defence, that he was not Guilty, contrary to the Verdic : orte ant a probe” } 
id And Docto? Bird came to me fo2 my Direction. And J (though J doubted birion where the Pro- 0 
d not, pet) conferred, and we agreed, that Fclonp oz other Capital Crimeg ain Cm Be 
ng were not Examinable in the Eccleſtaſtital Courts, no not foz Purpoſes that gainit the Law, and Uh. 
were Examinable there, as inthis Caſe of Depzivation ; and therefoze thep aden of the Sub: 1 
t⸗ map not Oꝛiginally Examine ſuch a Crime to pzove a Man criminoug * OS { 
d much leſs, when he is ſo pꝛoved in the Proper Court, impeach the Sentence Io 
he ma Court Jmp2oper. But they may build a Sentence ok Depzivation Wa 
d, upon kuch a Conviction, and they are bound bp it. And it is Dangerous nl 
as to2 a Judge Eccleſiaſtical to come againſt it. Apres 288, 290. Accord. | 
s 1 RE | 185 | 1 5 * 
md (-15F ) Simon Pits verſus Richard James, & alios. 3 þ | 
it. 5 55 12 Jac. Rot. 2187. | | Soom Hrme. f | 
he 8 ; . . | T | rowniow. * 
1 Imon Pits Gent. brought an Ejection Fi ' 1 | 7 
on jectione Firmæ againſt Richard James 2 a Til 
W D Walker Webſter and Edward Bley, of a Weſſuage R oo te Stardre of Chan 
as unto belonging, in Yeſtley in the laid County of Oxford demiſed unto him 4% . gen, Pein, " 
jon x by Philip Pics Gent, To which the Defendants pleaded nor Guiltp; and fouching Miſnomer of if 


7 the Jury found that one Sir Richard 'Aberbury Knight, was keiſed of the N Moo. 55 


— — — — 
a — 


Manoꝛ of Donnington in the Countp of Berks, and of the Wano? of Yeſtly 1. Brownl. 178, 187; 
mim the County of Oxford (whereof the Lands in Bueſtion — Part:) And AS s 
m the 16 Year of King R. 2. had a Purpoſe to found an Yoſpital at his 
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Firſt great Point. 


| 1 Co. 25. b. 117. 2. 


did give him Licen 


— 


Mano of Donnington, fo2 certain Pooz Perſons to ſerve God, & precipue to 
pꝛap fo; the Souls of Ring Richard and himſelf while thep lived, and af- 
ter; and fo2 the Souls of the King's Pꝛogenitozs and Peirs, and his own 
— and Heirs foz ever, accozding to ſuch Ozdinances as he ſhould 
mane, 
Then they find, that the King taking Knowledge of his Godly Purpoſe, 
to further the ſame, and to make himſelf. Partaker of the Benefit thereof, 
ſe by his Letters Patents to found the Yoſpital at his 
Mano: of Donnington fo2 certain Poo?, whereof one ſhould be above the 
Neſt, and ſhould be called Miniſter Dei, pauperis Domus de Donnington ; and 
that he might give to the Miniſter and Pooz, and their Succeſſozs, two A, 
cres of his Manoz of Donnington fo2 their Pabitation, and the Manoz of 


Nan foz their 88 to ſerve God; and eſpeciallp to pzap foz the 


ouls ut ſupra, accozding to O2dinances ut ſupra, Then thep find that Abber- 
bury did Erect the Youſe, and Place Pooz accozding to his Purpoſe and 
the King's Licenſe. Then thep find, that he by his Deed 17 R. 2. reciting, 


that he had founded the Hoſpital of certain Poor to pꝛap foz the Souls, Ec. 


ut ſupra, appoints Walter Cleare to be above the eſt, and he and His Suc: 
ceſſozs to be called Miniſter Dei, pauperis Domus de Donnington, and then 
gives dicto Waltero, in pauperibus confratribus ſuis, the two Acres and the 
Mano? of Yeſtley, habendum dicto Waltero, Miniſtro & pauperibus confratribus 
ſuis & eorum ſucceſſoribus imperpetuum, and no Mention there of Pꝛapers. 
Then he makes his Ozdinances with this Title (inter alia) pro ſalubri 


ſtatu of the Ming and himſelf, during Life and after, koz the Souls ut ſupra. 


And there is one Ozdinance amongſt the Keſt, that the Poo? ſhall every 


Dap go to Mals, to a Chappel of Friers near adjoining, and ſhall ſap 50 


Pater Noſters, and as many Ave Maries. Then thep find, that (after 
many others) one Thomas Letherland was made Miniſter there, and that 
he and ” Confreres, bp the Name of Thomas Letherland Yeoman, Mini⸗ 
ſter of the Alms-houſe of God of Donnington ; beſides, Newbury in the Coun- 


tp of Becks, and the Alms⸗men Confreres of the ſame Youſe, did Demiſe 


unto David Lewes Boctoz of Law, the Manoz of Yeſtley (whereof the Land 
in Queſtion is Part) koz the Term of 80 Pears, which Leaſe was made in 
8 Eliz. and that Leaſe by mean Convepances is bzought down to Philip Pits, 


who made the Leaſe to the Plaintiff ut ſupra, entring upon Richard James 
who was in Poſſeſſion, and Richard James and the other Defendants re⸗en⸗ 


tred. And lo concluded upon Guiltp oz not Guilty, And Judgment upon 


this Caſe was given fo2 the Defendants, that the Plaintiff ſhould be barred. 
_ becauſe he had no Title, and therefoze could not juſtifie to enter upon Richard 


James. . | 

This Cale was divided into two great Points. 

The firſt, whether this were not an Hoſpital diſſolved, and given to the 
King by the Stat. 1 E. 6. of Chantries. 5 

The ſecond, whether the Leaſe made by Letherland (under which the Plain 
tiff Claims) were made actozding to the Name of Cozpozation oz not. 
As to the firſt Point, Warburton, Winch, and mp ſelf (foz Nichols was 
Bead) were all of clear Opinion, that it was a Superſtitious Yoſpital, 
and ſo given to the Crown, and ſo the Plaintiff could have no Title. And 


therekoze we held clearlp, that though the Wozd (Hoſpital) wag not in the 


Law of x E. 6. ag it was in the Law of 37 H. 8. pet that was not Mate 


rial; fo2 the Life of the Law, which is the Meaning, did not upon the Sts 
tute 37 H. 8. reach unto Yoſpitals erected meerlp fo; £002, without Super _ 
aw without the Wo!d _ 


ſtition, though the Wozd were there; and this 
reacheth to them being Superſtitious. And therekoze where all Manner ol 


Colleges are given, pet the Colleges of the Univerſity are not given, but © 

Superſtitious onlp (under which Mozd, this being a Collegiate Body Ku 

1 is well and Titterallp given.) And pet where a Law is madt 
eneficial foz good Colleges, it ſhall be entended in their Favour, as? 

Eliz, Dyer 255. The Statute made x & 2 Phil. & Mar. to make good Deviles | 

to Spiritual Cozpozations wag extended to Trinity College in Cambrigde; 

whereof J hold the Keaſon to be, becauſe it was Pzincipallp — a 
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the Studp of Vivinitp; koz J hold clearlp, that it would not have been fo 
in a College ozdained koz Phiſicians oz Civilians. 

And thercfo:e 4 hold clearly, that the Pꝛoviſo in the Statute koz Colleges 
in the Univerſitp was but abundans cautela, as was ruled tn Porter's Caſe foz 
Terry his Will. And yer the Statute gives the King Power to change Su⸗ 
perſtitious Uies in ſuch Colleges, ſo the univerſal Decree of State was not 
to tolerate any Superſtitions anp where. 2 | 

Next J hold clearly, that Parochial Pzieſts were not within the Law 
(though they were within the Wozds.) And therekoze firſt, if a Man had in 


time of Poperp given Land to a Parochial Pzieſt, foz his better Mainte- 


nance in his Function, and ſaping of Divine Service, this had not been 
within the Law, though the Ozdinary Service were at that time Superſti⸗ 


tious; fo? the Oziginal of his Function was not koz Superſtition, but koz 


God's Service, which ſtands bp publick Authozity, but grew to Abuſe 
after, But if a Man give Land to a Pariſh Pzieſt ro pꝛap, o2 ſap Maſs 
koz his Soul, this is within the Law, as it is held, 16 Eliz. Dyer 337. for 
to this Purpoſe he is a Souls⸗Pꝛzieſt, not a Parochial. The ſame J hold 
of all Chapels of Eaſe ereged meerlp as Members of the Parochial Church, 
and foz that Publick Uſe, that thep had been out of the Law, though there 
had been no P2oviſo foz them; otherwiſe it would be if thep had been ereced 
fo2 Obits at the firſt, The ſame J hold of Cathedzal Churches though they 
had not been named. ; 55 

Yet the Statute gives unto the King Chantries in them, lo the Statute 
was not ſo good to Churches ap Colleges. : 

So we held this Hoſpital to be within the Law, in the firſt and ſecond 


3 wy 


11 Co. 7t. a. 


Benl. 44. 


Bendloſe his Caſe of 
Gitt to pray for Souls, 
ſo long as the Laws 
of the Realm ſhould 
permit, was judged 
out of teis Law. 


Bzanches, as a Superſtitious Collegiate Bodp legallp Cozpozated, and 


therefoze in that Point ſtronger than the Caſe of the Collegiate Church of 
Lanway Brevy, 9 Eliz. Dyer 267. which was but a pzetended Cozpozation : 
And it was obſerved, that this Statute did mean to extend to lap Cozpo- 


rations and Companies as well ag Spiritual; fo2 it hath one Clauſe of 


plain Gift of all Builds, Tc. except of Crafts and Miſtertes. Again, it 
gives all Profits paid even by Cozpozations of Wiſtertes. And a third 
Cane, that it ſhould not be pꝛejudicial to general Cozporations of Cities 
o2 Towns. | 

And though it was ſaid, there was never Judgment given of a Lap 
Doſpital foz Relief of the Pooz; it was an(wered, that this Yoſpical was 
not ſo much erccted fo2 the Kelief of the Pooz, as fo2 Pꝛaper fo2 Souls, as 
appears bp all the Parts of the Caſe, that the Pooz were but cheap Hire- 
lings to pꝛap, Tc. And that was the final Cauſe, which is Cauſa cauſarum, 
whereof it is trulp ſaid, Unumquodque eſt id, quod eſt principalius in ipſo ; 
and, intentio mea nomen imponit operi meo. So this indeed was a Superſtt- 
tious Conventicle, fo? it is truly ſaid in Adam's Cale, fol. 113. a. that Pꝛap⸗ 
er ko? Souls was the general Matter of all Obits, Anniverſarics and the 
like, which were but ſeveral Fozms of Pꝛapers fo2 Souls. And even in 
Adam's Caſe in Barton's Will the Land is given to his Friends, and one Uſe 
appointed fo2 ſix pooz Folks : But (becauſe it was to p2ap foz Souls) it 
was adjudged within the Law, which is in Eſfect aud Keaſon a Judg- 


ment againſt Lap Yoſpitals, fo2z Pooz o2dained fo to pꝛap ko: Souls; 


fo2 it is one in Heaſon, whether the Poo? o2dained ſo to pꝛay be aggregate 
in one Body, oz divided as ſeveral Perſons, as they were there, and in 
manp other Caſes cited in that Caſe, if their Maintenance end in P2apcr 


5 ko: Souls. And where it was objected, that in this Caſe the P2aper fo2 
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Souls was referred to Ozdinances, and there was no ſuch O:dinance made 
it was anſwered two waps : Firlt, if there were no Ozdinance to that End, 
then Part were void, and ſo they were bound by the general Purpoſe and 
End of their Jnſtitutton, expzeſſed in all Parts of the Verdi to pꝛap at 


home and in Pꝛivate, as Littleton, Chap. Frankalmoigne. The Tcnant is 


bound ro lay Mals, and Pꝛap fo2 the Soul of the Founder: Yet there is 
no luch Thing exp2eſſed in the Tenure but to hold in Frankalmoigne, but the 
Heaſon of the Gift and Intent of the Giver makes up the Lic 
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Nert, the Ozdinante fo2 hearing and attending Mals, Ec. was clearip* | 8 
an O2dinance fo2 that Purpoſe; koz Mals was holden P2opitiato2p foz te 
Quick and Dead. And therefoze though in this Caſe the Friers Chapel, 
and the Maſſes there were not inſtituted koz Abberbury ; pet the Pooz attend⸗ 5 
ing might, and ought by their Ozder to applp thole Generals to the Souls 
ko: which thep are bound to p2ap, even as anp Chꝛiſtian applies to the ge⸗ 
neral Pꝛaper of rhe Church to his own Soul's Health, | | 

Now ik the whole Hoſpital had not been given to the Ring, pet the Clauſe | | 
of Obits, Anniverſaries, by the Woꝛds (oz other like Intent and Purpoſe) | 
4 Co. 112. b. clearlp would have given the Lands to the Ring, becauſe the whole wag 

given koz ſuch Purpoſe, ſcil. ko: P2aper fo2 Souls; and ſtronger than the 
Caſe cited in Adam's Caſe, where ſuch Gifts were but in Part, but Ancer⸗ 
tain, ſo as the King mult have all, elſe he could have nothing. Tz 

But this Clauſe (as J| obſerved) could give the King nothing, becauſe the 
Verdict found no Implopment within five Years, which upon that Clauſe 
was Neceſſary; but not upon the other, which gave the very College oz 

| Hoſpital it ſelf to the Ring. 2 
Latch. 38. But in general our Caution muſt be obſerved, that the Superſtition muff 

be Plain and not Imaginarp, and therefoze in Porter's Caſe the Will made 
20viſion koz the Maintenance of Beadlmen. Now though the P2aping bp 
Iteration of Numbers, and Beads, was a ſuperſtitious Yanitp, pet becauſe 
the Wozd ok Beadſmen was grown into a common Acceptation koz Pooz 
People p2aping fo2 their Benefactozs, it was not p2eſnmed to be koz the 
Souls of the Dead (though it were commonly fo uſed) and ſo was judged 

| no Superſtitions Appointment. - 

A Great Point. Now in the lecond great Point J obſerve, that the true Name was not 
found in a direct Clauſe acco2ding to the Modern and exact Fo2m, but it is 
only made by Colledion; the Miniſter being named by himſelf eradly in 
the Bing's Licenſe, but the Poo? are not there joined in the Name, but af- 
terwards in the Gzant ok the Land of Abberbury, and ſo moze fullp and di⸗ 
rectly to be gathered out ok Connexion ok the Clauſes, than in Doctor Eyries 
Caſe, Now rhcn to the Miſnomer, there was Addition in theſe ( belideg 
Newbery in the Countp of Berks) which was not regarded though it were 
not found by che Verdict to be ſo ſeated, becauſe it ſhall be pꝛeſumed true, as 

| in Harper's Caſe, Coke lib. 11. 25. Ik a Man Covenant to ſtand ſeized to the 

a this Caſe of the Ne of J. S. his Couſin, he need not to aver that he was his Couſin, and pet 

Chand, of agg it is Neceſſary, but it muſt come on the other Side; and this is but a 

. hey Surpluſage to make the Name a little moze certain, which bekoze was full 

perhays be of a doubr- AND Perfect of it ſelkl. But pou muſt not fo follow the Truth of the P2eſent, 

a 9 that pou loſe the known Name and Notton which is the uſe ok Nomination, 

Co. 55. a. 1 Cr. 170. AB was in the Caſe of Hale and Wingate, where Windſor College being foun- 

ded by Ed. 4. by the Name of the Dean and Canons of the King's free 
10 Co. 124. Chapel of Windſor, the Leaſe was made in King Philips Time, bp the 
Name of the King and Queen's free Chapel, koz this was a Variance in 
the very Body and Subſtance of the Name (not in an Excreſcence) though 
| it were in ſome ſo2t true. 

2 And. 116. Now touching the Wozds [ Bzethzen] foz Confreres, [ Almſhouſe and 
Alſmen! fo2 Poo? Houſe and Poo? Men, [B2eth:en of the Houſe] koz B!e- 

then of the Miniſter; theſe Differences were not regarded. 

So in Concluſion the great Objection was, that where the true Name was 
Miniſter Dei pauperis Domus, it was made Miniſter pauperis domus Dei in the 
Teaſe, which was ſaid to be an Inverſion not onlp ok Wozds and Order, 
but alſo of Senſe and Matter. | | 

Foz Whereas the Juſittution was, that the Miniſter præſit cæteris, here 
he ig made a Servant to the Douſe, clean contrary, And of this Opinion 
Juſtice Warburton was: But my B2other Winch and J were plainlp contra⸗ 
rp, whereof J gave this Neaſon, that Miniſter doth not alwaps impozt an 
?Jnferio2 to him, to whom he doth Miniſtcr : Fox the Pſalm ſaith, God | 
hath made Man paulo inferiorem Angelis; and pet in the firſt Chapter to the | 
Hebrews it is ſaid, that the Angels are miniſtring Spirits, ſent fo2th fo! | 

the Good of God's Saints. | 


Mo. 539. 
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James. 


« And the Pope in Imitation of the Truth calls himſelf Servus Servorum 
Dei, fo; it is true, that Governo2s both Civil and Eccleſiaſtical ſerve the 
People. And therekoze Saint Bernard ſaith well, Prælati non tam ſtudeant 
præeſſe quam prodeſſe. And our Saviour, Mat. 23. 11. He that is greateſt a⸗ 
mong you, let him be pour Servant. ; : 

Now touching this Name to pꝛove, that as it hath all the Wozds in Num- 
ber, Sound and Notion, lo in Effect and Matter oblerve, that the Word 


Miniſter is nomen æquivocum, multiplex, ambiguum, relativum; and therekoze 
Dei is added foz Relation. = 

Do now pou have Miniſter foz Servant, and God koz his Lozd and 
Malter. But pet pou have not his Jmplopment and Service; foz though 
all good Men be called God's Servants in their general Docation, pet they 
cannot be called the Biniſters of Ood bur to a moze ſpecial Ale: And that 
xa] Fou is underſtood prima facie of the Llcrgy, but that fits not this 
Caſe, fo2 he is bp Jnſtitution Lap. Therefoze pou mult pet find his other 
Service, which follows, that he is the Miniſter of God of his pooz Houſe 
at Donnington : That is as much as to lap, the Miniſter of God foz, oz a- 
bout his pooz Youſe, Fc. ſcil. in that Service, fo Gods Service in this 
Name is the Service of God's Boule, and therefoze they are Convertible: 
And who ſecs not, that whoſoever Miniſters to the Pooz, Miniſters to 
God? As it appears in that ſolemn Sentence of the laſt Day, In as much 
as pou did Feed, Cloath, Lodge the Pooz, pou did it unto me, 

The hardcſt Caſes that were ever adjudged upen thole Miſnomers have 
been either upon Omiſſions oz Additions; as Fiſher and Boys Caſe, fo? 
Omiſſion of the Wozd Scholares in a ſecond Part of the Name, which J 
ſhould hardly have judged, foz ſince then were named the Scholars of the 
Douſe in one Part of the Name, it muſt kollow that it was the Houſe of 
the ſame Scholars which was all that wanted) as Burgeſſes of Lynne 
implied that Lynne was a Bozough. | N 
And Paſchall and Fanſhawe's Caſe of the Savoy, o; called the Savoy, was a 
hard Judgment, koz things ſhail be ſuppoled to be named acco:ding to 
Truth: And therekoze in the Caſe ok Lynne, the Meaning ok Lynne Regis 
was adjudged to impozt that it was called Kings Lynne. And indeed upon 
that Judgment a Writ of Error was bꝛonght and compounded, and there- 
koze it is no verp firm Authoritv. . 

And this Caſe is made moze full by the Verdicn, which finds that the 
true Maſter and B2ethren did make the Leaſe by the Name prout, which 
cautious Courſe of finding is commended in the Caſe of Lynne. 

And ſo F conclude this Point with two excellent Authozs Divine and Hu- 
mane : Tully thus: Exiſtunt ſæpe Injuriz calumnia quadam & nimis callida, ſed 
malitioſa Juris interpretatione, ex quo illud ſummum jus ſumma injuria. 

And Eccleſaſticus chap. 19. ſpeaks of this elegantly, thus: 

There is a certain Subtilty that is fine, but it is unrighteous, and 
there is that wꝛeſteth the open and manifelt Taw; pet there is allo that 
is wile and judgeth rightroufiy. So he makes three Degrees: Some im⸗ 
pudent to give falſe Judgment grollp; ſome others as wicked, pet do it 
moze cunningly under P2etence of ſtrains of Law. But a Man map be as 
wile and fine to Juſtice as anp others to Fraud: And lo J commend the 
Judge, that ſeems fine and ingenious, fo it tend to Night and Equity, 
and namely, that in theſe Cales of captious Milnomers doth mold the 
(mall Diſo2ders of the Name to make good the Contract and Vargain. 
And J condemn them, that either out of Pleaſure to ſbew a ſubtil Wit will 
Deſtrop, 0: out of Jncuriouſne's 62 Negligence will not Labour to luppoꝛt 
the Ac of the Partp by the Art o: Ad of the Law. 
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64160) Slater verſu Franks. 
Trin. 14 Jac. Rot. 1953. 


Parole Mainſ worn. Later bzought an Action of the Caſe againſt Franks, ko; ſaping, Thou art a 
Note, that though the mainſwo2n Lad, and a Bankrupt Lad. And after a Verdi it wag 
Word be or vet aid, that theſe Woꝛds bear no Action, fo2 it was not averred in the Decla; 
ir is in Engliſh, aud ration that he Was a Merchant, fo the Wo2d Bankrupt was of no Foxzce: 
therefore ment 4c the Which was confeſſed, and lo it ſtood upon the Wozd Wainſwozn : Againſi 
Welſh doth. Ant. 117 Which it was ſaid, that it was an unknown Wo?d in theſe Parts, and of 
an uncertain Senſe, though in the North Parts it was underſtood to be az 

much as Perjured, oz Fozlwozn with his Hand upon the Book. Now it 

| was not averred that it was ſpoken in the Pzeſence of ſuch as underſtood 

Verdis and no ifue. the Wozd, no2 that the Wozd impozted Perjury. And pet we gave Judg⸗ 
1 Ro: & keme, 5. ment fo2 the Plaintiff, And another like Judgment we gave this Term up- 


Baron & Feme, Br. 


54. Cr. Jac. 6. 75 the ſame Wozd. And the verp like Judgment was given Hill. 10 Jac, 

ot. 1783. bo 9 | 
V. Hill, 10 Joc. Ret. And Hill. 1 Jac. Ror. 1372. Small bzought an Action againſt Bell and hig 
Bo % odged, Wife, becauſe the Wife called him a Mainſwoꝛn Thief, and the Defendants 
&c. 1 Cro. 417. utra pleaded not guilty, and found fo2 the Plaintiff. But there he could have 
22 Yelv. 210. 4g Judgment, becauſe the Defendants ſhould have pleaded that the Wife 
FRO nn onlp was not guiltp, ſo there was no Jſſue in Effect joined. 2 Cro. 6. 


(157) Action for Welſh Words. 
3 Cro. 496. Poſt, * the Exchequer an Aion of the Caſe was brought by againſt 


Ant. 117. Hutt. 8. 


T 3. , 
cert ver that it was in the Pzeſence of divers that underſtood the Welſh Tongue, 


but did not aver what the Wozd did impozt, and pet Judgment was 
given fo2 the Plaintiff, and the Court took Inkozmation by Welſhmen what 
the Wo2d meant in Engliſh, wherein thep wereſatigsfied that it was as much 
as perjured in Engliſh, 5 


And the like Judgment in the Common Pleag, and upon the like Fozm | 
of Declaration was found upon Search in the Common Pleas, between 
Gillam Verch, Howell, againſt Evan George, foz a Slander in Welſh Mozds, 


Tr. 43 Eliz. 3024. and another Paſchz 44 Eliz. Rot. 834. And ar this Time 

Serjeant John Moore info2zmed the Court, that Judgment had been given 

in the King's Bench, 6 Jac. in the Caſe of one Tuck, upon theſe Wo2ds, 

| Yelv. 153. 3 Cro. 250 Thou art an Healer of Felons, without any Averment how the Wozds were 

Noy. 19, 133 taken, becauſe the Court was inkozmed, and took Knowledge, that in ſome 
Countries it was taken foz a Smotherer oz Coverer of Felons. 


4 ( 158) Chancellor, &c. of Cambridge verſus Walgrave. 
Oe” 1 Mich. 14 Jac. Rot. 647. . 


Mo. 372. Poſt. 164. Or Edward Walgrave linight, Henry Yaxley Eſquire, and William Moore 


Incumbent, Br, 7. 


9 


Scholars of Cambridge, and thep claimed the Pzeſentation of the Church of 

5 Colney bp the Statute of 2 Jac. becauſe that Yaxley being Patron of the 

The Patron of. n He. Church at the Time of the Avoidance by the Death of Johnſon laſt Incum⸗ 
cufant. 10 Co. 58. a, bent, was then alſo a Popich Kecuſant Convict. To this all the Defendants 


Jones, 17. pleaded, but the Material Plea was Walgraves, which was thus (the o- | 


thers reſting upon the ſame Title) He did Confeſs that Yaxley was ſeiſed 


of the Manoz of Eaſt Hall, ad quod, &c. in his Demeſn as of Fee, and that | 


he was a Popiſh Kiecuſant; but he ſaid, that foz Pon-papinent of 20 l. a 


Month, by Commiſſion ſent fozth and Jnquiſition taken, it was found before | 


29 El. cap. 6. the Commiſſioners that the ſame Yaxley was ſeiſed at the Time of his Col 
vicion of the ſaid Manoz, ad quod, & c. and thereupon the ſaid Commiſſio⸗ 
ners, by Virtue of their Commiſſion, did ſeize two Parts of the ſaid Ma⸗ 

no2 into the King's Dands, and that the King did by his Letters . 
under 


koz calling him Idonor in the Welſh Tongue, and did a- | 


and others, were ſued in a Quare Imped. by the Chancelloz, Maſter and 


= . under the Seal of the Exchequer, Ocmile unto the ſaid Walgrave, the ſaid 


. + $6 „* . 
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Scaiſe verſ. 2 Warner verſ. 
Nelſon. - Wainsford. 


127 


two Parts of the Manoz with the Appurtenances, and all Pzofits, Com- 
modities, and Yereditaments to the ſame belonging fo? 21 Pears, ſi cam 
diu, &c. And then ſhew, that the Church became Void (ag befoze) ( Yax- 
ley ſtjll remaining a Popiſh Hecuſant Convict) by Keaſon whereof he pze- 
ſented Moor his Clerk, one of the Defendants, abſque hoc quod pred. Henr. 
Yaxley was Patron of the ſame Church at the Time of the Avoidance, as 
the Plaintiffs have declared, upon which plea the Court conceived plainly, 
that the Title to this Avoidance did appear to be in the Ring, fo2 the 1 cr. 550. N. B. 38 « 
Statute gives two Parts of all the Kecuſants Poſſelllons; ſo that though 
there be no Mention made in the Jnquiſition, and Seiſure of the Advow- 
ſon ſpecially, pet two Parts of the Advowſon will follow two Parts of the 
Manoz, and then the King will Pzeſent alone, And the next Point is, 
that there are no Wozds in the King's Gzant to Walgrave to carrp the Ad- 
vowſon from the Ring; pet, becauſe this ſerved onlp to p:ove the King's 
Title againſt the Defendant, the Court would not Award a Wit to the 
Biſhop, fo2 the King (being no Party to the Action) except his Title were 
clear, and without Doubt againſt all the Parties to the Action, accozding Loc 153, 163, 1 oy. 
were demanded bp the Court, if they had any thing to ſay, whp a Writ 
co the Biſhop ſhould not be judged to be direced fo? the King upon his Ti- 
tle, appearing on the Defendants Plea, who did Confeſs, that (ſuch a Wꝛit 
ought to be adjudged, and that they had no Title to this Pzelentation, 


notwithſtanding their Title in their Declaration bp them made, which now 


they do whollp diſclaim. Whereupon Judgment was given fo2 the King, 
that he ſhould have a Wzit to the Biſhop, that notwithſtanding the Kecla- 
mation of the Def?ndants he ſhould Remove Moor the Jncumbent, and 
Gould admit idonneam perſonam ad præſentationem Dom. Regis. 


( 159) Scaiſe verſus Nelfon. Caſe. 
Mich. 12 Jac. Rot. 1106. 


82 brought an Aion of the Caſe againſt Nelſon and his Wiſe, fo 


Scandalous Woꝛds ſpoken by the Wife. And had Judgment & pr f 1 che Balk 87 
la femme in mia, &c. where both ought to be amerced, and upon a Wꝛit of ludsments. 1 Roll. 


Erroz, the Hiecozd was certified into the King's Bench; and pet by Gꝛder E 
of the Court here it was amended, becauſe upon View of the Book of Judg- 18+; Winch. 9. Moor. 
ments of Goldsborough the Pꝛothonotarp, 


: f. 869. Amendment, 
| it appeared there well entred and br. 14, 56, 
directed, x Cro. 574. Cr. Jac. 439, 633. e . e 


( 160 ) Sir Henry Warner verſus Wainsford. | Obligation. 
IIe. 13 Jac. Rot. 1906. 


gir Henry Warner bzought an Action of Debt againſt Wainsford Admini- kicas amounting to 
ſtrato2 of Kirby, who pleaded, that the Anteſtate was indebted unto him Feuer ine. 1 r. 
by divers Obligations (and recites them) to the Sum of 80 Pounds, and a 2881 
that Goods to that Yalue, and not above, came to his Hands, which he ©; 57, 178. 1 Le. 
detains fo his Debt, and that he had nothing ultra. The Plaintiff demur⸗ 7% 2%; 3< 746: 
red in Law, becauſe it amounted unto the general Jſſue of pleinement Admi- : 
niſter. But the better Opinion of the Court was, that this is no Cauſe of 

Bemurrer, fo2 the Plea is Sufficient; and beſides it is ſome Watter in 
Law, which hath been allowed alwaps to be pleaded elpeciallp, and not 
left to a Jury; and the Reaſon of pzeſſing a general Jſſue is not fo: In⸗ 


ſuffictencp of the Plea, but not to make long Reco2ds when there i CPR KEY 
which is Matter of Diſcretion, and therefoze it is to ee 


be moved Co. 95. a. contrary 
and not to be demurred upon, to the Court, br Lentende Caſe 


Pie 


EY. Pie verſ. 2 Oglethorp verſ 5 an verſe 7 Wiche verſ, ? 
128 Coke, 8 Maud. Perkin. 5 Caſlon. 
9 161 ) Pie werſus Coke. Information. 
3 Tr. 14 Jac. . N 


Informations ſeveral le the Inkozmer erhibited an Inkozmation againſt Peter Coke Clerk, 
NN eo. fo2 taking of Farms. And now 1t was moved bp Serjeant Hutton, 
Polt. 209. Moor 854. that another Inkormation was exhibited by another Jnfozmer, foz the ve- 
5 C0. 19, 2 36.5. rp ſame Offence, and both exhibited upon one Map; ſo there was no Pjj, 
es ozity to attach the fight of Action in the one moze than in the other, and 
therefoze the Court adviſed them to plead the Truth of his Caſe, foz it wag 
Sufficient to bar them both, in as much as there being no Pzecedencp of 
Suit to attach it in either: The Court could give Judgment koz neither. 


( 162) Ogleihorp and Maud. | Aſſze. 


1 Aſſize between Oglethorp and Maud, the Wzit was ad faciendum Recog⸗ 
nitionem illum, which ſhould have been illam, and it was moved to have 
been amended, and Harriſon the Curſitoz was called: into the Court, who 
made Oath, that a Note bp him p2oduced in Court (which was Right) wag 
the oziginal Note, wherebp the Wzit-was made; pet, becauſe in Penning- 
ton's Aſſize 11 H. 7. the like Fault in the Wzit would not be amended, the 
Court would be adviſed. 3 1613 £ 4 


1 e 


Ebor, 


Amendment (:linm} 
tor (illam.) 1 Roll, 
198. Mo. 866, 


< 


Ant. 119. 3 Cr. 19, 
644. 1 And. 24. 


Perkin verſus Perkin. Ejectione. 


Ebor. 5 4 H. 13 Jac. Ror. 979. 


Inrolment will ſerve, 
if it be before the Ju- 
ſtice of Peace of the 
Riding where the 
Land lieth. 1 Brnl. 


| Be bzought an Ejectione Firmz againſt Perkin, the Defendant pleaded 
a ſpecial Bar, which was Inlufficient; the Plaintiff replies, and con- 
veped the Land to his Leſſoz by Bargain and Sale, acknowledged befoze 
Tempeſt a Juſtice of Peace of the Weſt-Riding, and Cartwright Clerk of the 


But it was holden clearly, that though the Wo2ds of the Statute be befoze 
| the Juſtices of the Peace of the Countp, pet it will ſerve befoze a Juſtice 


tion, Ec. within a Countp. So in this Caſe though the Bar were naught; 
pet becauſe the Plaintiff made no Title in his Keplication, he could have 
no Judgment, 1 | 


( 164 ) 


Poſt. 199. 2 Cr. 133. 
Ant. 14. 1 Cr. 300. 
8 Co. 120. b. 133. b. 


Withes and Caſſon. Treſpaſs. 
Hill. 12 Jac. Rot. 1964. 


2 Ro. 52. Winch. Ent. W. bꝛought an Action ok Treſpaſs againſt Caſſon, fo2 taking of his 
1066. 1 Cr. 399. Dy. Beaſts at Seaton, in a Place called Borough Cloſe. The Defendant 
DD LS And. avowed foz himſelf and his Wife, and made Conuſance koz Elizabeth Caſſon, 
Cart. 149. and pleaded, that Philip Fairfax Knight was ſeiſed of it in Fee, and 2 of 
e Octob. quinto Jac. did Demiſe it unto Ralph Lowſon Habend. from the Feaſt 
ok the Annuntiation next afrer koz 21 Years, rendzing Ten Pounds per Annum 


Ebor. 
Brownlow. 


Sell the ſaid Neverſion and Kent unto his Wife and Eliz. Caſſon Habend. fo! 


A Grant of a Rever- 
fion on Leaſe miſ.reci- 
ted. 6 Co. 36. a. 


Jurp found all the Matter juſt as it was laid by the Defendant, ſaving 
that the found that the Leaſe unto Lawſon was made Habend. a Feſto Puriic 
and not a Feſto Annunciationis. And that Fairfax in his Bargain and * 


131. 27 Hl. 3. Cap. 16 Peace there, and enrolled within fix Months. And the Plea was holden I 
| Sufficient, becauſe it did not appear that the Land in Queſtion, which 
was conveyed, did lie within the Weſt Riding, but generallp in Yorkſhire. 


of the Peace of the Weſt Riding, if the Land lie there: Quære of a Co2poza- 


at the Feaſt of St, Michael, and our Lady-day ; and that Philip Fairfax 8 of = 
September 8 Jac. bp his Deed reciting the Leaſe ut ſupra, did Bargain and 


their Lives, if the ſaid Term of Twenty one Years ſhould ſo long endure, _ 
and fo2 25 Pounds Rent behind at St. Mich. in the Tenth Year of the Ring 
he did Avow and male Cogntzance as befoze. The Plaintiſſ pleaded in 
Bar, that Philip Fairfax did not grant the ſaid KeVerſion modo & forma; the | 
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5 _ Marſhall verſ. 2 Wilton ver. 2 Cowley & Uxor ver. 2 Grilkey's 2 4 _ 
"X - Cteward. 4 Hardingham. 8 Poulton & Uxor. Caſe. "Ay 


* l 


"of the Reverſion did recite the Leaſe made unto Lawſon, habendum à Feſto 
Annunciationis, which was not ſo, and then granted the laid Reverſton and 1 Cro. 399. 
Kent prout. And per the Court una voce gave Judgment fo2 the Avowanr, 
and held it to be a good Gzant of the Keverſion and Gent, which was the 


( 165 ) Marſhall verſus Steward. Caſe. 
| Mich. 13 Jac. Rot. 1134. 
Arſhall bzought an Aion of the Cale againſt Steward, reciting the Stat. rrown). 1 R. 8. Mo. 

| of 1 Jac. of Invocation of Foul Spirits, (which was needles) ko; £53. 1 Roll. 46, 49. 

ſpeaking theſe Wozds unto him, the Devil appears unto thee everp Pight 3 

in the Likeneſs of a Black Man, riding upon a Black ozſe, and thou Conferreſt with the 

conferreſt with him, and whatſoever thou doſt ask him he doth give it thee, devil 

and that is the Keaſon thou haſt ſo mach Monep. Aud after a Derdia find- 

ing the Wozds, the Court gave Judgment fo? the Plaintiff. F174 | 


( 166 ) Wilton and Hardingham. Treſpaſs. - 


P. 14 Jac. Rot. 1531. 

VV Ilton bꝛought an Action of Treſpaſs againſt Hardingham ; the Deken⸗ 2 Ci 532. 3 Cr. 286. 
dant juſtified, that the Plaintiff wag a Common Baker, dwelling in . 242. 2 

Timſteed in the Countp of Norfolk, and that it was pꝛeſented in a Tect in 

Timſteed, that he had ſold Bead againſt the Ae in locis vicinis, whereupon Amercement in Leer, 

he was amerced, and by Amertiament affered to 105. and that bp a P2e- 

cept out of the Court he did diſtrain the Plaintiff; and the Court gave 

Judgment ko2 the Plaintiff, becauſe it doth not appear, that the Offence , c.. 42. . 

was committed within the Jurildiction ok the Leet, which ſhall not be p2e- yot:. 142. Ben. 91. 

ſumed with us except it be Spectallp pleaded. But perhaps the Pzeſent- * C.. 86. 

ment in the Leet is good enough without (pecial Mention in the P2eſcut- 

ment, that it was done in the Juriſdiction, if the Truth weze ſo. And pet 

note, that the Pzeſentment is not ſo Full and Perfect, therefoze let them 

beware. And J noted, that the Plea was Abſurd ; koꝛ ir was ſaid, that 

he was amerced without ſaping (what) and that the Amerciament wag 3 lot. 16. b. 2 Keb. 

affered to 10 s. fo2 which he diſtrained. Now the Jurp muſt amerce to a ER 

certain Sum, which map be mitigated and affered bp others, and there- *75- 

koze theſe Offices cannot be confounded. | 


( 167 ) Cowley & Uxor againſt Poulton & Uxor. 
Owley and his Wife bzought an Action upon the Caſe againſt Poulton 1 Ro: R. 51. Hard. 


and his Wife, fo2 Scandalous Wozds ſpoken by one of the Women of 157 Þ Error, 17. 
the other Woman. And akter a Yerdic, the Court was inkozmed that one Es $48, 44] 


of the Women was Dead ; whereupon Judgment was ſtaped. Vel. 113, Dat tier Verdi. 


209. 1 Cr. 574. x Cr. Car. 208. Cr. Jac. 19, 356. Cr. Car. 250, Styles 299, 
( 168) Sir George Griſley's Caſe. 


and beſore judgment. 


gar George Griſley, now Baronet, was bound in a Statute Merchant of a Barone: mutt be tes 
z 1:00 Pounds before the apo? of Coventry to one Drury, and now up; be Title. 1 Roll 
on a Certificate made by the Mayo? into the Chancerp, took out a Capias Cr. Ic. Ads. Vo! 
againſt Griſley by the Name of George Griſley Eſquire, as he was named in 37: 

the Statute returnable the laſt Term. Whereupon Writs of Extend were 


made into the Counties of Derby and Stafford, which were executed and re⸗ 


turned. And now Montague p2aped that all might be amended. But j 
denied bp the Court. And he was willed to ſue a new Wit out Frog | 
Chancery upon the firſf Certificate, ſc. Capias Corpus Georgii Grifley, Mil. & 11 l. 7. 25. 2. 
Baronet. qui per nomen G. G. Armigeri recognovit, &c. to this was Matter e 
that muſt come of the Inkozmation of the Partp. 
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Quinſey. Frith. 


1 Cr. 232. 2 Cr. 108, 
109. Jones, 304. 

Bill not filed, helped 
by Verdict. Polt. 134. 


1 Saund. 318. 


1 Cr. 282, plo. 38. 

2 Cr. 186, 5 80. 2 Cro. 
109, utra. 
281. Jones, 304, 
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Recital bindeth not. 
Poſt. 284. 1 Cr. 77. 


Ant. 113. Mo. £68. 
1 Roll. 204, 295. 
Album brewe. 
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Rent reſerved to a 
Sen and Heir appa- 


made by rhe Father. 
Ro. 2. Ab. 447. Lit. 
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99. Cont. Poſt, 151. 
Co. Lo 143. b. 214. b. 
5 Co. 112: a. 2 Saun 


370. 
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Co. L. 386. a. Yelv. 


Poſt. 264, 


189. Cr: Jac. 570. 2 


2 — 


Caſe. S Diggs. q 


6169) Wilſon's Caſe. 
de cxhibited a Bill de placito debiti verſus Wilſon, an Attoznep of thig 
Court. And after a Verdic it was moved in Arreſt of Judgment, 
that the oziginal Bill was not filed with the Cuffos brevium, as it ought to 
be. But it appeared to to the Court, that the Teno2 of the Bill was en⸗ 
tred of Hiec92d in hæc verba. And it teemed to the Court, that this was re⸗ 
medied bp che Statute of Jeoffailes, as being in the Nature of a Want of 
an Oziginal after Verdict. But pet becauſe it was ſaid, it had been other- 
* Fed in the Caſe of one Matthew Rood an Attoznep, the Court would 
Note, that it hath been ſince judged in the Common Pleas cured bp Ver. 
dig, and ſo alſo in the Exchequer-chamber upon Erroz out of the Rings 
Bench upon Want of a Will there, pet the Wozds of che Statute are [Want 
of oziginal Wit.) 1 437 
( 170 ) Saint-John againſ Diggs. Obligation, 
Tr. 1x Jac, Rot. 3336. | 


+ and the Condition was, that the Defendant ſhould pay to the Plain: 
tiff 10 
ledged, that the Plaintiff had entred upon the Land, and ſo ſuſpended the 


Kent, whereupon the Plaintiff demurred in Law, and it was adjudged L 
fo2 him; fo2 this 4. but a ſiecital that it was fo2 Rent, it is not Ma- 
ame, though he had applied it by pleading to the 


terial. It ſeems the 
Leaſe, Ec. 

(nm) Wilby and Quinſey. Habeas Corpus. 

| H. 12 Jac. Rot. 2036. 


and thereupon a new Ven. fac. awarded. 


' Oates and Frith, Treſpaſs. 
Tr. 12 Jac. Rot. 3264. 


Etween Oates and Frith the Caſe was, that the Father being ſeiſed in 
Fee, he and his Son and Heir apparent by Indenture leaſed Land 


7 4 172) 


be en nor Leis unto the Defendant foz Years, to begin after the Death of the Father ren- 


dzing Uent unto the Son; the Father died, the Leſſce entred, and the Lent 


Ro. 2. Ab. 447-6, Was behind, and the Son diſtrained, and the Leſſee bzought an Action of 
5 Ct. bott. 151. Treſpaſs and had Judgment; foz the Keſervation of the Kent was held ut- - 


terlp Void, fo2 though the Son did p2ove Heir, it bettered not the Cale by 


Event, but the Keſervation muſt have been to the Heir, oz Heirs of the Tel 
ſoz by that Name, fo2 that is the onlp Wozd of P2ivitp in Law requiſite in 
Heſervation of Kients and Conditions, koz the Meir is in Repzeſentation in 
Point of taking by Inheritante eadem perſona cum anteceſſore. And though 


in ſuch a Caſe the Rent could never be demanded bp the Father, pet the heir 


tail take it from the Father as inherent, and riſing from the Noot of the 
Keverſion, which was his Fathers, and which he takes by Deſcent from his 
Father, and fo the Kent it felf, which was in the Father, though not to dr- 
mand, becauſe it was not pet due; but pet it was ſo his, that he might re 
leaſe and diſcharge it by the Mozd Kent, though not by the Word Action. 
And ſo note a Difference between this Caſe, where Kent is reſerved upon a 
Leaſe of the Anceſtozs to the Heir firſt, and where the Anceſio2 G2zants an 
Ro. 70. 1 Init. 378. a, Annuity, oz males a Warrantp fo? a like Charge againſt his Heirs firſts 7 

mitting himſelf, all ſuch Gzants are utterlp Void; for no Man can charge his 
Heir but as a Part of himſelf, and therefore beginning with himſelf, And ſuch 
Charges ſtand naked and have nothing, that was firſt in the Farher, and 
comes from him to them, whereunto thep map cleave as a ent to a Hever- + 


bes. 
9 ' 


Aint-John bzought an Action of Debt againſt Diggs upon an Obligation, 3 
Pounds, which is koz a Kent of certain Lands; the Dekendant al? 


Wilſon's 2 Saint-John ver/. 8 Wilby verſ. 0 Oates verſ. 0 = 


a 


Pere Wilby and Quinſey, the Habeas Corpus was returned Album brere, | a 


ſion in the fozmer Caſes, 1 Inſt. vide 378. a. Where a Warranty ſhall bind 


the Heir, though the Anceſtoz was never bound to the fame, Nora 1Diverſ 


ty La. | 


Robins ſl 


Robins ver ſ. 
Barnes. 


(-173 3 Robins againſt Barnes. Quod permit at. 
Hill. 13 Jac. Rot. 2108. 


x) Obins bzought a Quod permittat againſt Barnes, Proſternere quandam do- Mo. 866. 
mum, &c. and counts, that he was ſeiſed of an Ancient Houle and 
= Yard; and whereas in the Eaſt Part of the ſaid Youle there is, and Time 
but of Wind hath been, a Window of ſuch Length and Bzeadth ; the Ve⸗ 
kendant hath ereced a certain Youſe of ſuch Length and Bzeadth upon his 
> own Freehold ſo near the ſaid Eaſt Part of the ſaid Youſe, that it over- 
hangs the ſame and ſtoppeth his Light, c. Tbe Defendant pleads, that 
- one Richard Allen was ſeiſed of the Plaintiff's Douſe and Yard, and was 
aallo ſeiſed of a certain Houſe, ſtanding in the Place where the laid Youſe 
bol the Defendant now ſtandeth, which did overhang the Youſe of the now 
* Plaintiff, in tam amplis modo & forma, ag the ſaid now Youſe of the faid 
* Befendant doth, And he ſaith, that he pulled down that Houſe, becauſe it 
was ruinous, and Built this Houſe in the Place of it. The Plaintiff 
maintains his Count, and traverſeth, that the Old Houle ſuperpendebar, &c. Nuſance by one Houſs 


in tam amplis modo & forma prout, &c. And the Jurp found koz the Plain⸗ LN 
tiff. And now it was ſaid in Arreſt ok Judgment, that this was an un- io one Hand, and 
perfect Aſſue; fo2 there ought no moze of the New Boule to be pzoſtrated, 4 2 
than did indeed overhang moze than the kozmer Houſe did, which was gran⸗ 
ted by the Court, if it had been wiſelp pleaded. Foz it was agreed by the 
Court, that though one of theſe Youſes had been built overhanging the o⸗ 
ther w2ongfullp befoze thep came both into one Hand; pet after when they 
came both into the Yand of Allen, that Wꝛong now wag purged; ſo that if 
the Youſes came afterwards into ſeveral Hands, pet neither Partp could 
- complain of a Wrong befoze : So that in this Cale it was Plain, that the 
- Plaintiff could have no Cauſe of Action, but fo2 the Increaſe of the over⸗ 
anging, Yet becauſe he had not exp2eſſed and diſtinclp limited that in his 
lea, but took Jſſue Generallp as befoze, which was found againſt him, 
the Court muſt now give Judgment accozding to the Complaint as true, be- 
cauſe thep can take no other Knowlcdge ; fo2 the Jurp hath not found that 
the Fozmer Youſe overhanged ſo much, and not the reſt; pet out of their 
Diſcretion thep gave the Plaintiff Judgment fo2 the Whole, and Execution 
ko Damages and Coſts pꝛeſentlp; but ſtaid Execution, as to the abating 
ok the Doule till it might be viewed what was overhanging de novo; be- 
cauſe the Court was inkozmed, that in Truth it was but a ſmall Matter. 
It AJ have an Ancient Houle and Lights, and J Purchaſe the next Pouſe 
o: Gzound, where pet no Nuſance is done to mp fozmer Youſe ; now it is 
 Criear, that my Pꝛivilege, againſt that J have purchaſed, ceaſeth, fo2 J 
map ule mine own as J will. Now then ſuppoſe J would Leaſe mp koz⸗ 
mer oute, J map Build upon the Latter, oz if J Leaſe my Latter, he 
map Build againſt me, as it may ſeem. FLY 
. ut note, there 1s a great Difference between Intereſts and Profits, as 3 © $70. Cr. Car. - 
Reents, Commons, Ec. and bare Eaſements, ſuch. as are Lights, Air, Gut⸗ 52, C f e 
ters, Stillicidia, and the like; fo2 though while they are in one Hand they batch. 153. Ow: 112. 
map be ſtopped, oz fozedone, becauſe a Man cannot be ſaid to wzong him- ; £55 van 15s 
= ſelf, pet if thep be divided, Things of that Nature (ſtill in Being) do res 
„ © vive, becaule thep are of no leſs Uſe of themſelves in one Hand than in di- 
pers, being cquallp (rebus ſtantibus in the ſame Uſe and Occupation) neceſſa- 
rp foz the ſeveral Houſes to which thep belong, but clearlp, if even ſuch 
Things be fozedone oz altered, while thep are in one Band, and lo being the 
1 Houſes be again divided, thep cannot be rcſiozed by Law, but muſk be ta- 
, ken as they were at the Time of the Convepantc. 5 
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120 | _ Wilſon's Saint- John ver /. 8 Wilby ver . ? Oates verſ- = 
f — Diggs. Quinſey. S Frith. | 


(169) Willon's Caſe. 


1 Cr. 282. 2 Cr, 108, Ne cxi;ivited a Bill de placito debiti verſus Wilſon, an Atto2riep of thig 
bill ror pied, helped Court. And after a Verdig it was moved in Arreſt of Judgment, 
by Verdict. bolt. 134. that the oziginal Bill was not filed with the Cuſfos brevium, as it ought tg 
be. But it appeared to to the Court, that the Tenoz of the Bill was en⸗ 
tred of Lic: 92d in hæc verba. And it leemed to the Court, that this was re⸗ 
medied bp che Statute of Jeoffailes, as being in the Nature of a Want of 
an Oziginal after Yerdict. But pet becauſe it was ſaid, it had been other⸗ 
10 3 in the Caſe of one Matthew Rood an Attoznep, the Court would 
Note, that it hath been ſince judged in the Common Pleas cured bp Ver- 
1 Cr. 282. Plo. 338, dic, and ſo alſo in the Erchequer-chamber upon Erroz out of the Rings 
100, men bolt. 264, Bench upon Want of a Bill there, pet the Wozds of the Statute are [Want 
281. Jones, 304. of oziginal Wyit, ] 25 


Fe ( 170 ) 


I Saund, 318. 


| Saint-Johy againſt Diggs. Obligation. 
Tr. 11 Jac, Rot. 3336, 


Aint-John bzought an Action of Debt againſt Diggs upon an Obligation, 
and the Condition was, that the Defendant ſhould pay to the Plain: 
tiff 10 Pounds, which is koz a Kent of certain Lands; the Defendant al: 
ledged, that the Plaintiff had entred upon the Land, and ſo ſuſpended the 
Kent, whercupon the Plaintiff demurred in Law, and it was adjudged 
fo2 him; fo2 this being but a Kecital that it was fo2 Rent, it is not Ma⸗ 
. 85 ſeems the ſame, though he had applied it by pleading to the 
eaſe, Ec. 5 ON 


"4871-4 


Recital bindeth not. 
Polt. 284. 1 Cr. 77. 


Wilby and Quinſey. Habeas Corpus. 
H. 12 Jac. Rot. 2036. 
Ant. 113. Mo. £68. Et ween Wilby and Quinſey, the Habeas Corpus was returned Album breve, 


i Roll. 24.295 D and thereupon a new Ven. fac. awarded. 


Oates and Frith, Treſpaſs. 
Tr. 12 Jac, Rot. 3264. 


( 72) 


ed os Etween Oates and Frith the Caſe was, that the Father being ſeiſed in 
Sen and Heir appa- Fee, he and his Son and Heir apparent bp Indenture leaſed Land 
mos, Dy GOP 1 unto the Defendant foz Years, to begin after the Death of the Father ren 
made by he Father. D2ing Rent unto the Son; the Father died, the Teſſee entred, and the Lent 


Ro. gra oe Fay” was behind, and the Son diſtrained, and the Leſſee bzought an Action of 


5%. Cont. Poſt. 151. Trelpals and had Judgment; fo2 the Kiefervation of the Kent was held ut- 


Co. L. 143, b. 214, b. terlp Void, fo2 though the Son did prove Heir, it bettered not the Calc by 


5 (o. 112. a. 2 Saun 


= Event, but the Kiefervation muſt have been to the Heir, o2 Heirs of the Lel⸗ 
ſoz bp that Name, fo2 that is the only Wozd of Pꝛivitp in Law requiſite in 
Nielervation of Kients and Conditions, koz the Yeir is in Kepzeſentation in 
Point of taking by Inheritante eadem perſona cum anteceſſore. And though 
in ſuch a Caſe the Rent could never be demanded by the Father, pet the heit 
tail rake it from the Father as inherent, and riſing from the Noot of the 
Keverſion, Which was his Fathers, and which he takes by Deſcent from his 
Father, and fo the Kent it ſelk, which was in the Father, though not to de⸗ 
mand, becauſe it was not pet due; but pet it was ſo his, that he might re⸗ 
leaſe and diſcharge it by the Mozd Kient, though not by che Word Action. 
And ſo note a Difference between this Caſe, where Kent is reſerved upon a 


Co. L.386. 3. Nel, Teaſe of the Ancellozs co the Heir firſt, and where the Anceſio2 Grants an 


$9. Cr: Jac. 570- . a _ . | - - 
Rs, W 6. a. Annuity, oꝛ malies a Warrantp fo? a like Charge againſt his Heirs firſt 9 


mitting himſelf, all ſuch Gzants are utterly Void ; for no Man can charge his 
Heir but as a Part of himſelf, and therefore beginning with himſelf, And ſuch 
Charges ſtand naked and have nothing, that was firſt in the Father, and 
comes from him to them, whercuato thep map cleave as a Kent to a Never 
ſion in the fozmer Caſes, 1 Inſt. vide 378. a. Where a Warranty ſhall bind 
The Dear, though the Anceſto2 was never bound to the ſame, Nota! Diverſ— 
ty La. / 


Robins 


Robins ver /. 


131 5 

1 Barnes. 3 Al 
3 CEN OL = h 
* | 
(1730 Robins againſt Barnes. Nad per mite as. ; 

n Hill. 13 Jac. Rot. 2108. i 
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Obins bꝛought a Quod permittat againſt Barnes, Proſternere quandam do- Mo. 866. 
mum, &c. and counts, that he was ſeiſed of an Ancient Boule and 
Yard; and whereas in the Caſt Part of the ſaid Youſe there is, and Time 
out of Mind hath been, a Window of ſuch Length and Bzeadth; the Ve⸗ 
fendant hath erected a certain Boule of ſuch Length and Bzeadth upon his 
own Freehold ſo near the ſaid Eaſt Part of the ſaid Youſe, that it over- 
hangs the ſame and ſtoppeth his Light, c. The Defendant pleads, that 
one Richard Allen was ſeiſed of the Plaintiff's Douſe and Yard, and was 
alſo ſeiſed of a certain Houſe, ſtanding in the Place where the ſatd Houle 
of the Defendant now ſtandeth, which did overhang the Youlſe of the now 
Plaintiff, in tam amplis modo & forma, as the ſaid now Youſe of the faid 
Dekendant doth, And he ſaith, that he pulled down that Houle, becauſe it 
was ruinous, and Built this Youſe in the Place of it. The Plaintiff 
maintains his Count, and traverſeth, that the Old Houſe ſuperpendebar, &c. Nuſance by one Houſe 
in tam amplis modo & forma prout, &c. And the Jurp found koz the Plain- . 
tiff. And now it was laid in Arreſt of Judgment, that this was an un- into one Hand, and 
perkea Jſſue; fo2 there ought no moze of the New Boule to be pꝛoſtrated, 2 d lie,. 
| than did indeed overhang mo2e than the kozmer Youſe did, which was gran- 
f ted by the Court, if it had been wiſelp pleaded. Foz it was agreed by the 
Court, that though one of theſe Youſes had been built overhanging the o⸗ 
ther w2ongfullp befoze thep came both into one Hand; pet after when they 
came both into the Hand of Allen, that W2ong now wag purged ; ſo that if 
the Houſes came afterwards into ſeveral Hands, pet neither Partp could 
complain of a Wrong befoze : Do that in this Caſe it was Plain, that the 
Plaintiff could have no Cauſe of Action, but koz the Increaſe of the over- 
5 hanging, Vet becauſe he had not exp2eſſed and diſtinclp limited that in his 
Plea, but took Jſſue Generallp as befoze, which was found againſt him, 
the Court muſt now give Judgment accozding to the Complaint as true, be- 
cauſe thep can take no other Knowlcdge ; fo2 the Jurp hath not found that 
the Fozmer Houſe overhanged ſo much, and not the reſt; pet out ok their 
Diſcretion thep gave the Plaintiff Judgment koz the Whole, and Execution 
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n koz Damages and Coſts pꝛeſentlp; but ſtaid Execution, as to the abating Rt 
d ok the Houle till it might be viewed what was overhanging de novo ; bc- j 
„ acaule the Court was inkozmed, that in Truth it was but a (mall Matter. | 
it At A have an Ancient Houſe and Lights, and J Purchaſe the next Boule I 
if 02 Gzound, where pet no Nuſance is done to mp fozmer Youſe; now it is f 
t clear, that my Pzivilege, againſt that J have purchaſed, cealeth, fo2 J 4 
n map ule mine own as I will. Now then ſuppoſe J would Leafe mp fo2- 4 
f mer Youſe, J map Build upon the Latter, oz ik J Leaſe my Latter, he i Ro. 937. Syd. 167. "T 
* map Build againſt me, as it map ſeem. | 4 
m But note, there is a great Difference between Jntereſts and Profits, ag ; 575 Cr. Cor, i 
6 ANentg, Commons, Ec. and bare Eaſements, ſuch. as are Lights, Air, Gut⸗ 2, C fe „%. N 
ir ters, Stillicidia, and the like; fo2 though while they are in one Hand they tach. 153. Ow. 112+ \þ 
he map be ſtopped, oz fozedone, becauſe a Man cannot be ſaid to w2ong him- 5 3 As | j 
m— ſelf, pet if they be divided, Things of that Nature (ſtill in Being) do re. i 
e. vive, becaule thep are of no leſs Uſe of themſelves in one Hand than in di- if 
p vers, being cquallp (rebus ſtantibus in the lame Uſe and Occupation) neceſſa- " 
4 ip koz the ſeveral Houſes to which thep belong, but clearlp, if even ſuch 1h 
i  _ Things be kozedone oz altered, while they are in one Band, and lo being the K 
1 Houſes be again divided, thep cannot be rcſiozed by Law, but muſt be ta- y 
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. Andrewes. & Walter. 


Moon ver ſ. d 


„ 8 c 


Allen werſ. { Howell verſ. e? 
Samback. 


cluded, that koz the lame 85 Pounds he did diſtrain, 
Pain, which could not be kozkeited wit 


177 Moon againſt Andrewes. Debt. 
5775 Paſch. 12 Jac. - 
Oon * an Agion of Debt againſt Andrewes ag an Adminiſtratoz, Leiceſter. | 
and he pleads, that another had gotten a Judgment againſt him foz mage | eds 
an Hundzed Pounds, that he had fullp adminiſtred, and chat he had no pore Aaminiſi. &c. 
Goods in his Hands tempore brevis originalis nec tempore judicii prædicti, nec Fo" N 
unquam poſtea præterquam bona & Catalla non attingentia to an Hundzed Shil⸗ 5:5. . 
lings; whereupon the Plaintiff demurred in Law generally. My VBꝛother 
Winch and J were of clear Opinion, that the Plaintiff ought to be barred; 
fo: though bp the right Fozm of Pleading he ſhould in fuch Caſe ſet down 
in certain to what Value the Goods were, pet that is but Fozm; ko; if he 
had ſaid, that he had Goods to the Value of 100 Shillings, and the Plain- 
tiff had p2oved that he had x00 Pounds, pet he had gained nothing. So 
the Subſtance appears in this Plea, that he had not above to ſattgfie the 
Judgment. And the Statute of 27 Eliz. is a favourable Law and full of 
Equity, which Judges ought to retch and not to ſhzink: And fo2 the ie- 1 Luc. 4 
pugnancp that may ſeem to be, in that he pleads firſt pleniement adminiſtra, 
and pet afterwards confeſſeth ſomewhat unadminiſtred: All the Pꝛecedents 
are ſo, and the præterquam cozrecs all, and the unquam poſtea refers not only 
to the next Antecedent tempore judicii, but alſo to the Time of the Oziginal 
befoze: But Warburton did a little Doubt of the firſt Point, | 


(1760 Allen againſt Walter. 


Dower. 


Llen and his Wife bzought a Writ of Dower againſt Walter of Lands —_ - 
in Munden magna, & Munden parva : And Thomas Broxborne the Sheriff Churct-door by the 
returned Pledges and Dummoners, and then added, that poſt Summon. præ- Statute. Brnl. 1. 26. 
dictam in forma prædicta factam, he did at Munden magna, whcre Part of the 


Tencments lie, at the moſt uſual Dooz, Ec. Cauſe to be pꝛoclaimed all that 


was contained in the Wzit, although the Wozds of the Statute of 31 Eliz. Cap. ;. 


be ſomewhat doubtful (Pariſhes oz Chapels where Lands lie) pet the O⸗ 
pinion of the Court was, that the Pꝛoclamation in one Town was ſufficient; 
Firlt, in Imitation of the Common Law, where Summons upon the Land 
in one Town is ſufficient, | 

Next, the Wozds of the Statute are fo2 avoiding of ſecret Summons, 
and to give convenient Notice to the Party, loz that is the Wozd, both 
which are ſatisfied in this one Pꝛoclamation. 1 5 

_ Laſtly, other Expoſttion would be full of Miſchief, foz the Land map lie 
in Twentp, and ſo the Notice muſt be at every Town, and everp one upon 
a Sundap, and everp one 14 Daps befoze the Return of the Wit; and 
though there were no actual Summons returned, but only the Names of 
the Summoners, that was not regarded. Foz that is all the Pezm at the 
Common Law, and there is no Alteration made by the Statute in the 


_ Point of Summons ; but where he did return, that he had p2oclaimed the 


Contents' of the Wzit, that was Jinſufficient; foz he muſt Pꝛoclaim that ge 


bad made Summons of the Land. ; 


( 177) Howell againſt Samback. 
Mich. 13 Jac. Rot. 2009. 


Etween Howell and Samback; the Defendant made Avowrp and conve a Te Ro. 6 
B ed himſelf to 5 Pounds Lent due tuch a Day, and fo? Den- pan 1 


tyercof 80 1. nomine pœnæ; but laid no Aaual Demand of Kent, and con⸗ fir , . 
and ſo avows, And 485. Hutt. 23. 11 Co. 
it was reſolved by the Court, that this Avowzp was Jnſufficient foz the 5.“ Demand requi- 


te, where there is 


hout actual Demand of the ' « Forieiture of a Pain, 
and pet the Return was adjudged unto him, becauſe ve Nene; Ante, 82. 2 Cr. 618. 


nd p. aufe he had juſt Cauſe to 0. a gh 
diſtrain fo2 the ent, and then appeared to the Court to be ſeveral. „ 
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Wike verſ. 2 Weaver ver ſ⸗ Coventry 1 Xs 
Wash Ward. 8 Woodhall. 


(178) Wike againſt Wright. 


W Ike bꝛought a Bill of Debt againſt Wright an Attoznep of the Court , 
and after Jſſue found koz the Plaintiff, it was alledged, that there 
was no Bill to be found filed with the Cuſtos brevium, as it ought to be, 
And it was firſt queſtioned to be within the Equitp of the Law of 18 Ejz, 
of Want of Oziginal Writ; foz the Bill is the Oziginal in this Caſe; | 
But upon that there was no Kelolution; foz it was pzoved bp Oath that 
there was a Bill, and that the Defendant had accepted it, and ſubſcribed it, 
and it was entred in hc verba upon the Koll. And fo the Court ozdered 


Ante, 29, 130. Jones, 
304. 2 Cr. 109, 186, 
580, 1 Cr. 282. 


Bill =_ an Attor- 
dey ed. : 


Poſt. 264, 281. 
| that a new Bill ſhould be filed, 
Treſpaſs, ( 179) Weaver againſt Ward. 
1 P. 14 Jac. 
London. VV Eaver bꝛought an Action of Treſpaſs of Aſſault and Batterp againſt 
Brownl. Ward. The Defendant pleaded, that he was amongſt others by the 


bartech another by Commandment of the Lozds of rhe Council a trained Soldier in London, of 
nog goat ra the Band of one Andrews Captain; and ſo was the Plaintiff, and that thep 
584. 3 Cr. io. 1H. were Skirmiſhing with their Mulquets charged with Powder fo? their Exer- 
8 OS. ciſe in re milicari, againſt another Captain and his Band; and as thep were 
mation. 3. Co Skirmiſhing, the Defendant caſualiter & per infortunium & contra volunta- 
tem ſuam, in diſcharging of his Piece did Hurt and Wound the Plaintiff, 
which is the ſame, Ec. abſque hoc, that he wag Guilty aliter ſive alio modo. 
And upon Demurrer by the Plaintiff, Judgment was given koz him; fo! 
though it were agreed, that if Men tilt oz turnep in the Pzeſence of the 
| King, o2 if two Maſters of Defence plaping their Pzizes kill one another, 
Finch Ley, 8. Accord. that this ſhall be no Felony ; or if a Lunatick kill a Man, or the Like, becauſe 
n Felony muſt be done Animo Felonico: Yet in Treſpaſs, which tends only to 
Rive Damages acco2ding to Hurt oz Loſs, it is not ſo; and therefoze it a 
Lunatick hurt a Man, he ſhall be An(werable in Treſpaſs : And thereloze 
no Man ſhall be excuſed of a Treſpaſs (fo? this is the Nature of an Excuſe, 
and not of a Juſtification, prout ei bene licuit) except it map be judged ut- 
teclp without his Fault. . 5 
There are three De- Ag if a Man bp Fozte take mp Hand and ſtrike pou, or if here the De- 
rees to avoid 'M® kendant had fatd, that the Plaintiff ran crofs his Piece when it was dil⸗ 


of a ſs; : . 
erden not h. charging, oz had ſet fozth the Caſe with the Circumſtances, lo as it had 


Juſtification, as aeſm appeared to the Court that it had been inevitable, and that the Defendant 


Allault, &c. ; 
Execution, as this, 


had committed no Negligence to give Occaſion to the Hurt. 


Debr. ( 180 ) Coventry againſt Woodhall. 

| Hill. 13 Jac. Rot. 2588. 

| London, "Oy" rp b:ought an Action of Debt againſt Woodhall fo; Twentp Pounds, 
. the Condition was, that whereas one Rathborne had bound himſelf Ap⸗ 


Las 269. pꝛentite to the Defendant foz eight Years, the Defendant did Covenant with 
the Plaintiff, that he would retain, teach, Keep and emplop the ſaid 
Apprentice in his own Houſe and Service, in the Art of Chirurgerp during 

the Term, and bound himſelf in Twentp Pounds ko: Perfozmance of thole . 
| Covenants. And then it is ſhewed, that within the Term the Defendant 
Apprentice ſent our (ent his ſaid Appzentice in a Yopage to Bantam in the Eaſt Indies, which he 
of the Realm leaded to be in the Companp of other expert Chirurgions, the better to 


earn the Art; whereupon the Plaintiff demurred, and Judgment was gt 
ven foz him, foz it was expzeſip againſt this Covenant; foz though the Co 
venant Were not ſo reſtrained to the Pouſe in Meaning, but that he might 
fend his Servant o2 Appzentice in other Places about his Cures, yet he 
muſt be ſtill as one of his Pouſhold coming and going, and in his Servitt 
and not put over to anp other; foz, as J ſaid, the Matter of putting an 
Appzentice is a Matter of great Cruſt kor his Dpet, foz his Health, 7 


: Thrill. 


* 


— um £0 * 


C MRErzmAMNT TO. 


1 5 Pie verſ. 2 Denny verſ. 2 
, Lemman, 


yis Safety ; and therefoze J will by Choice commit him to one, and not to 
another. And generallp no Man can Fozce his Appzentice to go ont of the 
Kingdom, except it be lo erp2eſiy agreed, oz that the Nature of his Appꝛen⸗ 
tice-hood dvth impozt it, as if he be bound Appzentice co a Merchant⸗ad⸗ 
venturer, oz a Sailoz, oz the like. 


181 Pie againſt Thrill. 


le info2med againſt Thrill upon the Statute of Uetulancp, who pleaded, 

chat he was indicted in Middleſex foz the fame Oſſence, and the Plain⸗ 
tiff laid nul tiel Record, and Day given to the Defendant to bzing in the He- 
coꝛd; whereupon he took a Certiorari Juſticiariis pacis out of this Court, and 
ot the Dap bzought renorem Recordi certified by Dir Thomas Lake Cuſtos Ro- 
tulorum. And it was holden clear, that the Defendant did not nced io take 
his Certiorari out of the Chancery, and lo to bzing it hither by Mittimus. 
But this Court might ſend this Certiorari immediately to an Inkerioz 
Court, and ſo are the Books 4 H. 6. 13. & 19 H. 6. 19. But ik it were to 
certific the Necozd it ſelf, as upon a Urit of Erroz, oz a Certiorari out of 
the Kings Bench to a Juſtice of Peace, which removes the very Reco2d it 
ſelf to hold Plea upon, there it were otherwiſe : But Here the Certificate 
was diſallowed, becauſe it ouhgt to have been made tn the Pame of the Ju⸗ 
ſtice of Peace, befoze whom it was taken, acco2ding to the Diregian of the 


Wꝛit, though the Cuſtos Rotulorum Keep the Heco:ds ; and pct the Chief 
Juſtice of the Common Pleas alone certifies all Keco!ds upon Writs of 


Erro?, fo2 rhe Writs are directed onlp to him. But it appeared after, that 
the plea was of a Conviction befoze the Juſtice of Goai-delivery, and fo the 
Certiorari and all was Void; and pet becauſe that it was the Award ok the 
Court, it was not made as the Failer of the ecozd in the Defendant, though 
he had it not at the Dap; 

ſtices of the Goal⸗deliverp. 


( 132 ) 


Denny againſt Lemman. 


22 againſt Lemman: The Cale was thus, that the Coppholder bꝛought 
an Action of Treſpaſs againſt his Lozd, koz an Youſe and an Acre of 
Land. The Detendant pleaded, that he had admitted the Coppholder, and 
had aſſeſſed a Fine of Twenty Nobles upon 1t, and had appointed him to 
pay it io his Bailiff at his Houſe, being within the Manoz, th:ce Months 
aſter, and alledged that he had not paid it accozdingly : Whereupon the 
Plaintiff demurred, and the Opinion of the Court was, that the Lozd was 
not bound to aver oz ſhew that the Fine aſſeſſed was reaſonable, but it muſt 
come on the Coppholder's Side, to ſhew the Circumſtances of the Cale, to 
make it appear to the Court to be unreaſonable, and ſo to put it upon the 


Judgment of the Court. Foz the Fine in Law is arbitrary, and is due to 


the Lozd of Common fight: And it is only in Point of Excuſe ro the Te- 


Fact agreed: And the Coppholder, if he be a Defen 
0 ages & and 3 it ſhall come 
ſonable o2 no. But pet the Opinion of the Court was againſt the Loꝛd 1 
this Caſe, becauſe he had not laid a D peg e 
grew due, oz ſometime after, of the 


nant, it it be unreaſonable, which the Court cannot Judge, but upon the 


| dant, may plead not 
in Evidence whether the Fine were unrea- 


5 pany of 2 Fine at the Time it 
| | erſon of the Tenant, as the YLo2!d mu 
do in Cale of Fozkeiture of Copphold, both fo2 Kent and Fine. 5+ Jac. eh 


Co. 3. 59. b. Ant. 82, 133. 


Griffith 


Info: mation. 


1 Ro. 394. 


1 Keb. 571. 
Record certified pep 
Cuſtos Rotulorum, 


1 Ro. 395. 


| Syd. $a, 


but a Certiorari was awarded de novo to the Ju- 


Treſpals. 


Rolls Abr. f. 506, 507. 
4 Co. 27. b. 28. a. 11 
Co 44. a. 29 Afl. 52, 


Cr. Car. 196 

In a Copyhold the 
Unreaſonableneſs of 
the Fine muſt come 
on the Part of the 
Tenant. Poſt. 207, 
208, 331. 3 Cro. 5og, 
Note, Tr. 21 Jac. in 
C. B. it was adjudged, 
that the not Payment 
ot Fine to the Lord 
was no Forfeiture of 
he Copyhold, unleſs 
the Fine be demand- 
ed, and a Denial of it, 
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Flood's 7 Colliſon's at | 


Stat. of charitable 
Uſes. 

Hernes Charitable 
Uſes, 162. 


11 Co. 70 & 73. 
1 Co. 25. a. ; 
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Deviſe. 


Hernes Charitable 
Utes, 149. 

Chaunc. Stat. 43 Eliz. 
ot Charitable Uſes. 


Inquitition, 


A Deed of Bargain 
and Sale enrolled af- 
ter Death of the Bar- 
gainee. 1 Brol. 33. 
Lane 35. lenk. Cent. 
299. 1 Cr. 217. 2 Cro. 
408. m. Polt. 222. 1 
Roll. 627. m. 27 fl. 8. 
cap. 16. Cr. Car. 11o, 
218. OW. 69, 149. 
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1 Co. 99. 2. 
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4 Inft. 675. Cr. Jac. 
52,53, Cro. 110, 218. 
Latch. 157. 2 Cro- 


53, 409. 
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156 Caſe. Caſe. & Caſe. 
Deviſe. 


( 183 ) | Griffith Flood's Caſe. 

| Hill. 13 Jac. : 
5 12 the Court of Wards was this Caſe; One Griffith Flood, a Doctoꝛ of 
„% | Law, being ſeiſed in Fee of Lands in the County of Cardigan by He, 
«© vile Anno 157r. and in Auguſt 25 Eliz deviſed the lame unto Anne his Wife 
5e fo2 her Life, and after to Jane his Daughter fo2 her Life, and after theſe 
„Lives ended, to the Pzincipal, Fellows, and Scholars of Jeſus College 
© in Oxford, and their Succeſſo:s to find a Scholar of his Blood from time 
© to time, and died.” The Lives ended, Bridged Lloyd the Heir of Griffith 
Flood, being the King's Ward, entered. And npon a Caſe made hereof in 
the Court of Wards, and by O2der of the ſatd Court b2ought unto the Chief 
Varon and mp ſelf to be reſolved ; we agreed that the Deviſe was void in 
Law, becauſe the Statute of Wills did not allow Deviſes to Cozpozationg 
in WMoztmain; but pet we held it clearly within the Relief of the Statute 
of Charitable Uſes of 43 Eliz. under the Wo?ds limited and appointed. And 
lo it was decreed, that the College ſhould enjoy it againſt the Ward and his 
Heirs. And it was likewiſe held by us (and fo is mentioned in the Decrce) 
that the Pꝛoviſo in the Starute, which exempts Colleges, is only intended 
to exempt them from being refozmed by Commiſſion, but not to reftrain Gifts 
made to them. 5 

(184) Colliſon's Caſe. 
| P. 15 Jac. 


Olliſon 5 H. 8. deviſed an Youſe in Eltham in Kent to Lettice his Wife 
GC fo2 Life, and after her Weath made John Bricket and others Froffces 
(as he called them) in the fatd Youle, to keep it in Heparations, and to 
beftow the reſt of the P2zofits upon Neparat ion of certain High⸗waps there. 
Collifon and his Wife are dead; and the Youſe is deſcended to one Oliver 


Rolt an Infant. This Caſe, being in the Chancerp between the Pariſhioners 


and Rolt, was referred by the Court to me and Tanfield: And we reſolved 
clearly, that it was within the Helicf of the Statute of 43 Eliz. fo2 though 
the Deviſe were utterly void, pet it was within the Wozds (limited and 
appointed to charitable Uſes :) Otherwiſe, ik he were an Inkant, Luna- 
tick, oz the like, that gave it, oz that one appointed that, that were not his 
own to charitable Ales. $25 


(S.) Dimmock's Caſe. 
1 Paſch. 15 Jac. 


Theſe came out of the Court of Wards to US. 
14 was found by Jnquiſtion after the Death of Sir Henry Dimmock in 


Com. Warwick, 20 Decemb. 30 Jac. that one Bull and Wilcocks did by Jn- _ 


denture, dated 3 July, 31 Jac. bargain and fell the Mano? of Pye to the 
ſaid Sir Henry and his Heirs foz Monep, and that he died 4 Octob. 13 Jac. 
and after his Death, and not befoze, that is to ſap, 23 ejuſdem Octob. the 
Deed was inrolled. And that Anne Dimmock was his Conffn and Heir, 
and ok full Age; and that the Manoz was holden in Chief, And it was 


reſolved by Montague, Tanfield, and my ſelf, that Anne Dimmock was to ſuc 


Tiverp; fo2 we agreed, that this differed from all the Caſes, that are put 
in Shillye's Caſe of Kecoverp foz Eine Executory, Covenant to raiſe Uſes, as 
in Wood's Caſe there, and the like, where the Eſtate veſfs in the Heir, 
though quaſi Heir, that never was in the Anreſtoz; fo2 this upon the Inrol⸗ 
ment ſettles in Law, as between the Bargainer and Bargainee, ab initio, 
upon the Statute of 27 H. 8. of Uſes, which doth join all the States to the 
Uſes iplo facto: Onlp the Statute of Jurolment ſaps, that in that Caſe if 
ſhall not veſt, except the Deed be inrolled. So that if it be inrolled it 
doth velt, not by the Statute of Jnrolments, but by the Stat. of Uſes 
pzeſently. Yet it was agreed, that the Bargainee cannot bargain and (ell 
unto another, befoze his own Deed be inrolled, as wag judged in Bellingham's 


Caſe, | 
3 Burchers 
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7 Sir Ralph Burcher's ? Earl of Bedford verſ. 
1 . 137 
Caſe. Biſhop of Exeter & Wilſon. & 
« PE PT 
(186) Burcher's Caſe. 11 


Ir Ralph Burcher being ſciſed of divers Mano!s in the Countp ok Vork . | 
holdcn in Chief died ſeiſed Anno 40 Eliz. and the ſame deſcended to Wil- 


Livery; no mean 


liam Burcher. Py2eſentip after his Death it was found by his Office bekoze Rates ruo againit hig. 
Commiſſioners of the County of Middleſex, that the faid William Burcher 

was a Lunatick, and lo had been long before the Death of his Father, and 

that he was ſeiſcd of the ſame Manozs; and the Queen granted the Cuſto- 

dp of him and his Lands to Sir Francis Barrington. After which, 42 Eliz. 

there was on Office found in the County of York, of the Sciün of Sir 

Ralph; his Death, and Heir ut ſupra, and that he was of full Age; and we 

reſolved, the King was nor to have any Mean Lates in this Caſe ko; De- A Engg OS 
fault of Liverp ſucd oz tendered; becauſe no Laches could be imputed unto preſumes that he 
the Heir being Tunarick befoze, and ever fince the Death of his Anceſto2s, would have fucd it 
and the Laches of his Friends ſhall not hurt him. Otherwiſe it were, ik at it ee ee e 
any Time he had been ſanz memoriz, ſfnce the Death of his Anceſtoz. And 2 . 

there was ſhewed unto us the like Deeree made Mich. 10 Jac. in the Cafe of 

one Vaughan, which Maſter Atto2nep of the Wards laid was made as a 

Decree of Equity; but we refolvcd alſo, it was a good Decree in Law, 

upon the Keaſon afozeſaid ; not breauſe the Ring had \riſed and committed 

by Fozce of the Lunacy, fo2 that would have changed with the King's better 


33 fo: it is better fo2 the Wing to hold foz Default of Liverp, than fo2 
unacp. e 


(187) Edward Earl of Bedford againſt William Biſhop of Devon. 
Exeter, and Henry Wilſon Clerk of the © mags 
_ Church of Buckland. 
Trin 14 Jac; Rot. 2235. 


Dward Carl of Bedford bought a Quare Impedit againſt William Biſhop 8 4 cant"! 
of Exeter, and Henry Wilſon Clerk to2 the Church of Buckland, and con- ener pH 
veped unto himſelk ute Advowlon in Tail, and then ſhews, that he granted fame Detendane, 514 
the next Avoidance unto one Walton, and others; and that the Chureh voi- ae fame Aber 
veb by the Death of Wheeler; and that the Gzantee pelented John Hopkins, 892. Hort 4. Noy 
who was admitted, Ec. and died. and fo it pertains to him to p2eſent, and 
the Defendants diſturbed him. To this the Defendants pleaded, that be⸗ 
foe this Purchaſe, that is to kap, in May 10 Jac. the Plaintiff did pur- 
chaſe a Quare Impedit againſt this Biſhop Defendant of che ſame Church; 
whereunto the Biſhop appeared, and the Plaintiff declared againſt him, 
and conveped unto himſelf che Advowſon in Tail, and that the Church be- 
came void by the Death of Wheeler, and that he prefented John Hopkins, who 
was admitted, Fc. and died, and ſo it pertains to him to pꝛeſent; where 
unto the Biſhop Defendant imparled, and avers that it is the fame Earl, 


& 


ors naturally to maintain the Aion, pet the p2incipal Effec of the Suit 


8 to gain and recover the Pzefentation. And therekoze koz the ſame Thing | 
you ſhall not have two Suits at 3 here Las a Diſturbance laid rr eng.” 
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Proctor verſ. Morton verſ. 8 
Darnbrook, and others. 5 Orde, and others. 


Co. L. 139. a. 7 Co. 
27. b. 


Star- chamber. 
Ebor . 


Bill in Star-chamber, 
hath ſh:w of Felony. 


Murder upon a Riot. 


Ejefion:. 


In Scaccario. 

Quo minus. | 

1 Bultt. 58, 105, 129. 
1 Brovynl. 150. 
lenk. Cent. 298. 

2 Cro. 254. Yelv. 211 


2 Roll. 604, 2 Cro. 


21, 150. 1 Syd. 161. 
3 Keb. 279. p. 39. 


County Palatine of 


Durham, Trial there 
out ot the Exchequer, 
and Certificate trum 
thence. 


* 


in the kozmer Suit, and the Avoidance of the ſame; fo that the new Diſtur, | 
bance betters not the Caſe fo2 the Plaintiff. Beſides, the Nature oi a Quatre 


Impedit is to be Final upon Nonſuit o2 Diſtontinuance; but this wap Were 
to dekeat that; fo2 the Plaintiff, not lcaving his fo2zmer Suit, map bing a 
new one. And by the ſame fiealon, Twenty, which were an intolerable 
Yeration againſt Kule of Law ; and the Adding of a new Defendant to the 
fozmer amends net the Caſe; fo2 ſtill there are two depending againſt one 
Man. Otyerwite, ik his firſt Quare Impedit were againſt Ten, bp adding 
another to them he might have a new Quare Impedit, and ſo in infinitüm: 
but he map have as manp as he will againſt ſeveral Perſons. / 


(188) Sir Stephen Procter againſ Darnbrook, and others. 
| P. 15 Jac. 


N the Star⸗chamber in a Suit between Sir Stephen Procter Plaintif, 
Darnbrook, Armitage, and manp others Defendants, koz divers, but ſpe: 


ctallp foz one ho2rible Riot committed by them all, in Beverly Moors about 


Lead-wo;ks and felling of Woods about them; becauſe it appeared upon 


the Hearing of the Cauſe in Part, that it was depoſcd by divers, that one 
Wetheral (which waz grievouſlp Lurr in this Niot) did die within thicee 7 
Months akter: And being bekoze an able Man ſaid, he would Charge one of © © 
the Kioters with his Death. By O2der of the Court, we the two Chief 7 
Juſtices, together with the reſt of the Judges coufidered, whether it were 
fit to pꝛoceed here, and reſolved, that the Caſe appearing thus, it excecded 7 


the Capacity of ihe Court, and was of dangerens Conſequence, though it 5 


were laid but a Aiiot in the Bill, ſince it fell ont to be likelp to be a Mur⸗ 


der in them all bp thole jpzoofgs, the rather becauſe the Pꝛooks were read bn 7 
the Plaintiff himſelf, and his Interrogatozp tended te that End, and he 
himſelf had pzoſecuted it as a Murder long ünce; and thercfoze we held it fit 


that he ſhould be ordered to pzefer his Bill of Wurder, and bring his dun- 
neſſes together at the next Aſſizes, and there his Vill and Evi-cnce tobe 


given in open Court bekoze the Juſtices of Allize to rhe great Ingueſt; and 5 


then if the Bill were found to pꝛotced as ſoz Felony, ik not, to return hi- 


ther again upon the Riot, and to be lo heard. 


(189) Anthony Morton again// Thomas Orde, and others. 


Nthony Morton bzought an Ejectione firmæ againſt Thomas Orde, and & 
thers, fo: Land in Morton in the County of Durham, as Debtoz to the 
Ning, Quo minus, &c. And the Defendant pleaded nor Guiltp, & de eo po- 


nit ſe, & Et pred. Anthonius ſimiliter Jo. fiat inde Jur. Et quia exit pred. ſupe 


rius june. per homines de viſne de Morton in Com. Dunelm. pizd (ubi Breve Do- 
mini Regis non currit) & non alibi triari debent; Ideo quoad triandum illum Re. 
cordum loquela pred. mandetur Epiſc. Dunelm. & ipſe ulterius mandet Juſtic. in- 
fra libertatem illum idem Recordum, ita quod illum habeat ad prox. Curiam apud 
Dunelm prad. prox. tenendum, poſtquam idem Recordum fibi deliberatum fuerit 
ad verificationem præd exit. ibidem faciendum, & dies dar. eſt tam querenti quam 


* 
e 


defendenti tunc ibm. &c. Et cum verificatio exitus ibm, fact. fuerit quod tunc . 


przd. Epiſcopus Recordum loquelz, præd. cum toto eo quod in pred. Curia pro.. 


fact. fuerit Baronibus hic mittat ad certum diem quem 1idem Juſticiarii partibus 


pred. in eadem Curia hic præfigant. And then follows the Biſhop's Certificate 
thus, Ego Gulielmus Epiſcopus Dunelm. Baronibus de Scac. certifico quod ſecun- 7 
dum tenorem brevis Domini Regis de Mittibus mihi direct. & huic Recordo annex 8 
ad Curiam Domini Regis tent. apud Punelm die Lune 26 Julii Anno Regni Regs 
Jac. 11. coram me præfat Epiſcopo, Jac. Altham, & Ed. Bromley, &c. Juſticiaris 
Dom. Regis in Com. Dunelm & Sadberg exiſten. prox. cur. &c. Poſtquam iden 
Recordum mihi deliberatum fuit, mandavi idem Recordum eiſdem Juſticiariis Don. 
Regis ad verificationem exit. &c. And then ſhews, that the fame Day th“ 


Parties came, and the Plaintiſf pꝛaped ſbi fieri, quod lex ſuaderer, &c. And 


Conimandinent was given to the Sheriff, quod venice fac. ad horam priman E 


poſt 


. * 4 5 
1 * 4 . _ N41 — —— ; 


3 


1 Norris verſ. wn 
= Gawtry Hundred 


— 


and the Sheriff returned his Wrir ſerved with a Pannel; but the Jurp 
tame not, and bo it was continued by Habeas corpora from Vap to Day till 
the $ of Auguſt, Anno 12 Jac. and then the Jury paſſed and found the Defen- 
= dants Guilcp, and aſſeſſed Dammages and Coſts, and the Juſtices pzcfixed 
a Dap to the Parties in Octab. Mich. tunc. prox. futur. coram Baronibus, &c. 
Ad quem diem ego prefatus Epiſc. Recordum pred. cum toto eo quod inde in. dicta 
cur. apud Dunelm. fact. fuit Baronibus, &c, juxta tenorem brevis, &c. mitto. 
Whereupon Judgment was given koz the Plaintiff, and a Wzit ok Erro: 
bought, and one Erro2 was aſſigned ; that it was not conkeſſed that the 
= Cauſe could not be tried but at Durham, as it is uſed in Caſes of Challenge 
php the Plaintiff to the Sheriff, to remove it to the Cozoner. But it was 
auſwered, that that was Matter of meer Surmiſe, and therekoze required the 
Coynkeſſion ok the Dekendant; but this was Matter apparent to the Court, 
and therekoze the Court Ex officio did Award the Weit ut ſupra, But the 
tthiek Erro; whereupon it was inſiſted was, that the Mittimus is to the Bi⸗ 
= ſhop ut ipſe ulterius mandet Recordum Juſticiariis, &c. Now it appears by his durhority and late 
=> Certificate, that he was one of the Juſtices himſelf, fo that he could not ſend e "dns 
the NKeco?d to himſelf; and indeed this Certificare varied from kozmer Pzece- 
'>” dents, which did never mention that the Biſhop was a Juſtice himſelf, 
= Nowthis appears to be the Pzacice ever ſince the Stat. of 27 H. 8. which cap. 2. 
took from the Biſhop, and gave to the King the Making ok the Juſtices 
chere. But pet notwithſtanding the Fozm of the Mittimus is continued to 
the Biſhop, that he ſhould ſend to the Juſtices as befoze ; onlp thep are now 
called the King's Juſtices, which thep were not bekoze. And it ſcems that 
the Mittimus might well enough, upon the Statute 27 H. 8. have been directed 
to the Jultices themſelves immediate; and pet this Way alſo map be good, 
becauſe the Statute directed no Alteration in that Point, and the P2ecedents 
have continued ſo ; now it appears alſo, that rhe Biſhop is the firſt Man in 
_— Commiſſion with the Judges ever ſince the Statute, foz Honours ſake, (6 
that che Subſtance of Certificates have ever been in Effect, as now this is; 
__— = ſaving that the Biſhop hath not named himſelf a Juſtice expzellp, as in this 
he doth. - Hereupon Montague Chief Juſtice, and mp ſelf, after hearing of 
= ſome Arguments reſolved, that the Certificate was well enough, and that 
the Wozds mandavi Recordum Juſticiariis, was no moze in Effen, but habui 
> Recordum coram Juſticiariis, which was true. And he bꝛought the Kecozd in- 
+ = ro the Court, holden befoze himſelf and other Juſtices. And thought the 


E | poſt meridiem ejuſdem Dei, duodecim, &c. And that then the Parties came, 
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Pꝛoceedings were not all ad prox. cur. but upon many Adjournments it was 
- = well enough: But the Kecozd muſt be delivered into the Court next after it 


is received, and then to p2oceed as it map; fo2 all cannot be finiſhed at the 
- = firſt Court, and ſo we repozted to the Lozd Keeper, and Lo2d Treaſurer in 20129 
the Exchequer Chamber, and ſo Judgment was affirmed. 
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1 0 (199) Norris againſt the Hundred of Gawtry. 


mn Hill. 14 Jac, Rot. 43 1. | 
v LJ [Orris bzought a wit upon the Statute of Hue and. Crp againſt the teiceder. a 
e } Hundzed of Gawtry, and the fobberp was laid as it was indeed, 9 B ö 
ä— Octob. 13 Jac. And the Teſte of the Wit was 9 Octob. 14 Jac. And after a Or 1 
2 aus koz the Plaintiff, it was moved by Harvy that the Wzit was not . 


gs bought within the Year after the Kobberp committed, which are the very 
6 lords of the Statute 27 Eliz. And it was agreed, that in the Caſe of Pro- 5 Co 1. b. i Leo. 134. 


tection the Year ſhould be counted from the Dap of the Date: And co in 


m, Deeds enrolled, the Dap of the Date ſhall not be counted any Part of the 
thi x Months. And Juſtice Warburton held tit fo allo in this Caſe. But Ju- 
nd "Xtice Winch and J were of a contrarp Opinion, in Caſes that depended not 
am zupon Writings dated, but upon Time to be reckoned from Acts done, as in 
dot this Caſe from the Kobberp committed, which muſt be confefſed, was done 
upon the ninth of October, 13 Jac. and there cannot be two ninth Days of 
= 4 3 October 


. an 
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Colt & Glover verſ. 


Thornton verſ. 5 
140 jebſon. | Biſhop of Coventry & Lichfield. 
— — | — — — „ 


| October in one Year, and he might have brought this Action the ſame fir 


the very Bay of the Date, pet that is by Keafon of the Intent of the Law, 
{i Elz. Dyer 288, and not bp the Letter. I a Teaſe be made, from the Making of the Leal? 
EjefFione Accord. it faRes Cffett 44 the lame Bap, whether it be dated oz no: So if the 
0. L. 46. b. Dyer, Bargain and Sale be not dated, the ſir Months mult be reckoned from che 
118. b. Deliverp. And t ough the Partp robbed deſerve Kelief and Pity, pet a- 

gainſt the Hundzeds, which are Innocent, it is a very Penal Law; and lo 
the Plaintiff could not have his Judgment. | 


=—_ . -0-j Thornton againſt Jebſon. 
Hill. 14 Jac. 


1 Gr. 228. 3 Cr. 144% T an Action ok the Cale againſt Jebſon, and laid, that 
8 where he was a Carrier, and a Man of honeſt Fame, that the Defen- 
Accord. dant had ſaid of him, that he was a common Barretcr. Now we were of 
Common Barreter. Opinion, that if thoſe Wozds were ſpoken of a Juſtice of Peace, oz publick 


2 Tcl Officer, 92 of an Attoznep oz the like, that they would bear an Aaion. 


( 192) De Termino Sancti Mich. Anno 13, 14 Eliz. 


Endloes dd. l' opinion del Court in ceſt cas: Roy ſeiſe d'un Manor, à que Ad- 
vouſon eſt appendant, eſtrange preſent, & ſon Clerke eins per ſex mois nient 

v. 16 E. 3. E fare conuſanc al Couticell le Roy, & puls le Roy per ſes Lettres Patents grant le Manout 
. 67. Mo. 338. gu el Advouſon a eſtrange Incumbent devy ſi le grantee poit preſent eſt le Queſtion, 
ous X fuit tenus per Curiam que il poit, ear lAdvouſon fuit touts dits, appendant & le 
inheritance de ceo paſſe al grantee. Car ſi common perſon ſoit ſeiſe d'un Manour 

a que Advouſon oſt appendant & eftrange preſent, & ſon Clerke eſt eines per 6 

mois ore  Advouſon eſt diſappendant tan que autre ad recontinue ceo per breve de 

3 droit l'Advouſon mais neſt iſſent in le cas del Roy, car homme ne poic mitter le 
N 23 Roy hors oe Pn per preſentment ou uſurpation; mais le patentee ne avera, 
grant the Adrowſon, Quare Imped. del premier diſturbance, car ceo remain in le Roy pur ceo que le 


odb. J. pl. 10. Yelv: 5 | 1 . - 
Al” -$£©5.30. Roy n'ad donne ceo eſteant choſe en Aceon. ſi non que il fait aſeun mention de ceo 


4 Le. 118, 269. 


Quare Imped. ſerra ſon title per le darreine preſentment de Roy ſans faire mention 
de preſentment del eſtrange. 


C Commendam Caſe. 


9. taped, | John Colt & Glover againſt the Biſhop of Coventry & Lichfield. 
Mich. 10 Jac. Rot. 26442. 


Moor, f. 898. 1 Ro. WOhn Colt and William Glover b:ing a Quare Impedit againſt Richard Bifhop 
1 of Coventry and Lichfield, of a Few to the Church of Clifton 
667, tandley Efguire was ſeiſed of the Ys 


Ent. 667, & 636, Camvill; and declared, that one John | 
Lach. 249. 21 H- 3. 192 of Clifton Camvill and Hampton, with the Appurtenances, to which th: 
oe Advowſon did belong, and died ſeiſed, and it deſcended unto Elizabeth and 


Commendam ih tlie 


Chequer-chamber, loan t0 og * ond Moyle, by whom the next Avoidance, 4 E. 6. was grant 


adjourn.d thither out tg thaee, And then that whole Avoidance came to oue of thole thzee, ſeil. t. 


ley Jucumbens. And. ſo Geoffery Walkenden preſented William Walkenden, 
who was admitte 


r and inducted; and then bzingeth down the 
whole Manoz and Advowſon to Walter Henningbam, &c. And Henoinghen 
entred into the whole Mano2, cum pertinentiis ad quod, &c. aud was ſeiled i 
Tail, and lo ſeiſed poſtea ſcil., 11 Jac. made a Gꝛant of the next Avoidaut 
unto Colt and Glover the Plaintiffs, and then the Church aveidcd by 10. 
Deathof William Walkenden the Incumbeut; and ſo it belongeth to the Plau 
tiffs to pzcſent, and avers the Life of Walter Henningham the Gzantoz. 
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Dap without doubt. And though it is true, that a Deed map be inrolled 


3 2 Cr. 32, % en ſon grant.” Et fuit agree que le patentee avera le prochein Avoidance, & en 


tafford. 
The great Cafe of the Iſabel his Daughters aud Deirs, and the. pager the Mano? and Advoy- 


of the Common Fleas: Geolfery Walkenden ; then the Church avoided bp the Death of Humfrey Stand 
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The Defendant, canfeſſeth all the Convepance of the Adypwſon, and the 


Vs the 
firſi Gzant of the Avoidance by Herſey and Moyle, and the Death of Stanley 
che Jncumbent and the Pzeſentation of. William Walkenden, and that he was 
admitted and inſtituted accoꝛdinglp. But then he pleaded the Stat. of 21 
H. 8. of Pluralities and that Clifton Camvill was 9 Benefice with Cure, 


and above 8 Pounds per Annum, and that William Walkenden in 1 


* 
x 
«. x 


Cap. 13, 


3 Eliz. took the Benefice of Yelvertotc in the * ty. * Northampton, and 


wag therein admitted, inſtituted, and induced. (a Clifton Camvill be- 
came Nr Wr og onths, and lo it accrued to the 
Qucen bp Lapſe to pzeſent, and then the | | | 
to the King to pꝛeſent, and chen plcaded the Statute of 25.1. 8. of Diſpenſations 
at large, giving Power of Diſpenſatton to the Archbithop of Canterbury, and 
in the Dacation ts the Guardian of the Spiritualties ; and then pleadeth, 


that in November, 1610, the Dean and Chapter of Canterbury being arbias 


of the Spiritualties, the See of Canterbury being void, after examination 


f of the Cauſes and Qualities of the ſaid Dilhop then of Rocheſter, now Elect 


of Coventry and Lichfield, reciting hp their Letters Patents of Diſpenſation 
the Petition of the Defendant then being Piſhop of Rocheſter, and Elea Bi⸗ 


ſhop of Coventry and Lichfield, wherein it was alledged, that the ſaid Bi- 


ſhoprick of Coventry and Lickfield was void, this befoze was Yinſufficient ; 
and that he held already the Hiego2zp of South-fleet in Kent in Commendam 
with his Biſhopzick of Rocheſter. And therefoze to p2ovide foz a Biſhop's 


State, and, that it ſhould not be vilified, did Gzant, inter alia, ut Rectoriam 
de South-fleer, nec non ut unum aliud, vel plura Curata, vel non Curata, Benefi- 


cia Eccleſiæ infra Regnum Angliz, cujuſcunque nominis, qualicatis, aut dignitatis in 
Commendam itidem obtinere, acceptare, & recipere; ac propria ſua Authoritate 


capere & apprehendere ; ae realem, actualem, & Corporalem poſſeſſionem ejuſdem 
abſque Inſtitutione, Collatione, Inductione vel alia quacunque Juris Solennitate, in- 


trare, ac omnes Decimas, proficua, &c. quamdiu viveret, & dicto Epiſcopatui Co- 


ventry & Lichfield præeſſet, in Commendam tenere, poſſidere, & habere, & in ſuos 


proprios uſus, & utilitatem convertere; ac de eiſdem omnibus, & ſingulis integre, 


ac pro ſuo arbitrio, libere & licite diſponere poſſit, in tam amplis modo & forma, 


& effectu, ac ſi Epiſcopatum non fuiſſet aſſequutus, ac ſi eadem in titulum Canonicum 


ac cum legitima diſpenſatione poſſideret, ac in eiſdem debitam & perſonalem Reſi- 


dentiam faceret : Ac ſicuti veri ReQores & Incumbentes convertere poſſent, licet non 


faceret Reſidentiam. And then grants him like Power, pro arbitrio ſuo, to reſign 
and change, and others in their Place propria ſua Authoricate capere, appre- 
hendere, &c. ut ſupra. And then diſpenſeth with Non-reſidence, that he ſhould 


not by anp means be compelled unto it, quantum in ipſis fuir, & jura regni pate - 
rentur; Canon. decretis, conſtitutionibus logalibus Stat. ſive Ordinationibus Eccle- 


ſiaſticis generalibus, vel ſpecialibus, etiamſi juramento Religionis, vel quovis alio 


Cation was not againſt the Statute of 21 H. 8. of Non-reſideney. 


modo confirmatis, vel corroboratis, in contrarium non obſtantibus. Pꝛovided that 
all his Denefices of all Sozts ſhould not exceed two Hundzed Marks in the 
King's Books. And provided, quod Beneficia prædicta obtenta vel obtinenda 
debitis non fraudentur obſequiis. And then he pleadcth the King's Confirma: 
tion o2dinary, 8 Jac. per liceras ſuas ſigillatas juxta prædictum Actum, &c. That 
he ſhould enjop all Things contained in the Piſpenſation; ſecundum vim, &e. 
earundem and the Inrolment of the Diſpenſation, and then averreth, that 
the Caſe of this Diſpenſation was not Kepugnant to the Zaw of God. And 
that lie Diſpenſations were uſed to be had at Rome, befoze the Making of 
the laid A by Biſhops, Subjects to Ring H. 8. And that the ſaid Difpen: 
DLary on- . And then 
he ſhews, that he was made Biſhop of Coventry and Lichfield 6 Decembris 
3 Jac. concurrentibus his, &c. And then, that the Ring ratione prerogative 
luz Regiz, per laplum temporis ſibi devoluti, bp his Letters patents under the 
great Seal of England, bated 27 Martii 10 Jacobi, | Eccleſiam 


| | ad prædictam Eccleſiam de 
Clifton Camvill per lapſum temporis vacantem, & ad ſuam præſentationem ſpectan- 


tem præſentavit eundem Epiſcopum, eandemque Eccleſiam ei commendavit; Ita 
quod eidem Epiſcopo bene liceret dictam Eccleſiam in Commendam obtinete, & 


propria ſua Authoritate capere, & apprehendere; ac corporalem poſſeſſionem ejuſ- 


dem abſque Inſtitutione Collatione, Inductione, vel alia quacunque Juris ſolennitate 
| intrare; 


ueen died, and lo it doth, belong 


Cap. 21. 


The Commendam. 


Nen obſlante. 


Conditions. 


Averments. 


The King's Preſents- 
eion. ; : 
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intrare; ac Decimas 8 Proficua ejuſdem quamdiu viveret & dicto Epiſcopatui pre. 
eſſet in Commendam tenere'& habere, juxta & ſecundum vim, formam, effectum 
& tenorem dictarum literarum diſpenſationis licentiam conceſſit. Ad quam rem ad 
debitum effectum producendam, Dominus Rex per dictas literas ſuas Patentes Regi. 
am ſuam ſupremam Authoritatem, tam in ſpiritualibus, quam in temporalibus, præro. 
ativam fuam Regiam adhibuit, Virtute quarum quidem literarum diſpenſationis, & 
ſpecialium Literarum Patentium Domini Regis, idem Epiſcopus, 28 Martii Anno 
Decimo prædictam Eccelefiam de Clifton, &c. in Commendam accepravir, & intra. 
vit; atque eam ſemper poſtea hucuſque in Commendam habuit, & habet, abſque 


. 


hoc quod prædicta Eccleſia de Clifton, '&c. vacavit per mortem prædicti Guilieim. 


1 2 
1 


Walkenden prout, & c. unde petit judicium, ce. TY 2 
Other Averments Then the Averments tn the ſecond,” that he remains Biſhop ok Coventry © 
and Lichfield; that he had no other Benefice with Cure at the time ok the 
Diſpenſation, but Southifleet. That Clifton ts a Benefice with Cure, and 
that that Church is not defrauded ok his Dues, peaking nothing of South. 
fleet, to which the Pꝛoviſion foz the Cure did alſo extend. BI 
That he never had moze Benefices than two with Cure, ſince his Diſpen; 
ſation ; and that the pearlp Dalue of all his Benefices, quæ jam retinet. (Note, 
he ſaps not, oz ever had: So the Condition might be bzoke befoze) exceeds 
. not two Yundzed Marks. PEO Ws Du any Wen . : 
Replication. The Plaintiff proteſtando, that Walkenden did not except Velvertoft. Aſſo 
| that ſuch Diſpenſations were not had at Rome fo: Biſhops King Henry the 1 
| „ pꝛaps Oyer of the Dilpenſation, Confir- _ 
mation and. P2cſentation ſo tall. 155 Ponce I 
And then demurs prout modo & formaa. ES 
There was never Judgment in Law paſſed upon this Kind of Commen. 
dam, though it hath heretofoze received ſome Onſer ; and therekoze it ſtood 
with the Gzavitp of the Court of Common Pleas to adjourn it to the Exche⸗ 
quer chamber, as to the general Council of Law, to receive here a definitive 
Sentence. Ten Judges have already delivered their Opinions, what Judg⸗ 
ment thep would adviſe to be given in the Common Pleas upon this Cale. 
Ok which Ten two, that is to ſay, Baron Altham and the Chief Baron, have 
holden the Commendam to be good in Law, and that the Commendatozies 
Plea is good. And of the ſame Opinion was Montague the Chief Jultic, 
that the Commendam wag good, notwithſtanding any Exception ; and that 
either upon the Statute oz by the King's diſting Ac, as conſiſting of it ſelf. And 
that therefoze Judgment ought to be given ko: him, that is, foz the Deken⸗ 
dant. Two others, that is, Juſtice Doderidge and Winch were of Opinion, 
that Judgment ought to be given neither fo2 the Plaintiff noz fo? the Dr 
fendant, but fo2 the Ring; pet thep condemn the Commendam, ag void in 
Law. The other ſix have alſo condemned the Commendam, but thep have 
concluded that Judgment ought to be given fo2 the Plaintiff, and neither fo! 
the Defendant noz the Ring; and of the ſame Opinion am J, that Judg- 
ment ought to be given foz the Plaintiff. JJC 


. 


Eight's Subjects, bekoze that Act 


' Now to the Cafe, which J divide into four main Queſtions, whereof thrte 
are between the Plaintif and the Defendant. And the fourth is between 
the King and both Parties, Plaintiff and Defendant. e 


. The firſt Queſtion is, Whether this Commendam be good in Law upon 

ſtim, © the Statute ok 25 H. 8. cap, 21. by which Statute it muſt ſtand oz fall, br 
ing gzounded upon it, and made in this Fozm ; that is to ſap, either by the 
Archbiſhop of Canterbury, o: in Vacation by the Dean and Chapter, as this 
is, with the King's ozdinarp Confirmation appointed by that Aa, And 7 
hold, thac this Commendam thus conſidered is void in Law, | 


1 The ſecond Queſtion is, Whether the ſeveral and diſtinct Ads of the King 
Point. by his ſecond Letters Patents (here called his Pꝛeſentation) being moi 
than is required by the ſaid Ac of 25 H. 8. upon Conſideration of D, = I 
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Parts of it, do amount to an immediate Commendam made bp the Ring 
= himſelf Subſtantive, ſtanding of it fclf; oz do lo depend upon the kormer 
=> Commendam of the Dean and Chapter, as if that fol, this mult fall roo, 
And in this J hold, that it is not a P2imary oz⸗Subſtantive G2ant ; but 
Is in it ſclf, and the King's Intention, lo depengeyt upon the other, that it 
= muſt ſtand 02 fall with it. 


= The third Queſtion is, Whether this Commendatory be ſuch a Poſſeſſoꝛ of e main 
the Benefice, as map be by the Statute of 25 E z. cap. 7. o by the Com 
mon Law, interplead with the Patron Dlaintiff in the Quare Impedit. And 
to this J hold him not enabled. | 

= The ſourth main Queſtion is, Whether upon this whole Ueccozd Judg- The bonn mir 
ment ought to be given neither fo2 the Plaintiff noz Dekendant, but fo2 the Ucon. 
King, upon Opinion that the Plaintift by demurring upau the Plea of the 

Defendant, hath confcſſed the Lapſe of the Church, and the Title of the 

= King, as the Defendant's Plea impozts. And in this 4 hold, that upon 

the whole Matter there is no Warrant in Law to give Judgment, oz award 
a a Wait to the Biſhop koz the King in this Caſe, 


— There is a fifth Point that in this Caſe meets with a Man's Imagina⸗ 
tion, that is, How it ſtands with the King's Lapſe, ſtill being true, as it 
is pleaded; that is, whether it remain not ſtill fo co the King, as he map 
pꝛelent anew; as it is ſaid he hath pꝛeſented Overall the now Biſhop of Co- 
ventry and Lichfield, who is inſtituted and inducted upon it. And whether 
the lame Biſhop ſhall not retain the Benefice, notwithſtanding the Judg⸗ 


ment ſhould be given koz the Plaintiff, and a W2it awarded to the Biſhop fo? 
bim. = Ma, 


But this Quetion comes no way in Judgment now, and what is wozſe, 
it may come in Judgment befoze mp {cif and Pzethzen hereafter ; and there⸗ 
koze J will not pzezudge anp Thing, but reſerve my Opinion in this Point 
to the due Time, and (o p2occed to the Caſe upon this Heco2d, | 
Bekoze J enter into the Main of the Caſe, J will munire viam fence ont mp 
Map, ne quæſtiones alienx, ſtrange Queſtions bꝛeak into mp Argument. 
Therekoze J will ſtate the Queſtion fingle, that we map Reaſon ad idem, 

which we ſhall never do, if there be not an idem certain ; foz multiplex indi- 
ſtinctum parit confuſionem, and Rogationes, Quæſtiones, & Poſitiones debent eſſe 
ſimplices. Therekoze J will exclude Varietp either in Matter o2 Noinination. 


— 
— 9 SS 4 
_— — 2 Y 


— ror antL—_. 


And firſt 7 declare, that the King's immediate perſonal o2iginary inhe- 
rent Power, which he Executes, o: map Execute Authoritate Regia ſuprema 
Eccleſiaſtica, as King and Sovereign Governour of rhe Church of England, 
which is one of thoſe Flowers, quæ faciunt Coronam, which makes the Kop- 

al Crown and Diadem in Fo2ce and Yirtue, is not (as J hail hercafter 
 thew) in Queſtion in this Cale. But the Queſtion is onlp of Power given 
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| . The Word in the $'2- 
to the Archbiſhop, o2 Dean and Chapter by the Statute, and the true Means page K. 0 ne | 
1itng ok it, concerning Faculties and Diſpenſations, which J call Authorica- * | 


tem ordinariam limitatam & delegaram. 
Secondly, we have nothing to do with a Commendam retinere, which in- 


n deed is ns Commendam, though it be ſo commonlp called; but is onlp a £a- 
5 . culcp of Hetention and Continuation of the Benefice in the ſame Perſon and 
e. State wherein it wag, notwithſtanding ſomething intervening, as a Bi- 
s _ tGoprick, o2 the like; which without ſuch a Faculty would have avoided it. 
q 7 So a Commendam it is not, foz my own Benckice cannot be commended un- 
tio me; rheretoze no Argument taken from Allowance of a Commendam fo 
"= 255 oke that Rind, ſcilicet to retain, can warrant this that we have in 
e A third Obſervation, which amounteth to an Excl 5 
15 vation, | an Excluſion alſo is, that 
he 1 Commendam, which we have in Hand, is not Commenda 1 Oi 


perpetua (which can 
atozp abſolute) which this is 
and remain alto Biſhop of Coventry and 


So 


on be no leſs than fo2 the Life of the Commendat 


10 not, but ſo long a e 
Lichfield. * 


7 
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The true Qneſtion 
ſtared rouching rhe - 
Commenda, 


Commen1s Qiotuplex, 


& qualts, 
Lav. 76. 


Poſt. 159. 


Of Commenda's of all 
Sorts out of the Ca- 
nons, aud the like, 


| Dar. 79. a. 


Evident utilitas & 
urgens neceſſit as Eccle- 


fie ſemeſtris. 
av. 76. 2. 79. a. 


5 So then our ſingle Queſtton ſingled and ſtared is, Whether a Commend: 


of ryc Tenour and Fozm that this is, having the Clauſes that this hath 
and wanting (ome oth which this wants (as thep appear in the ficcozd, 
and as J ſhall obſerve add enfozce them after diſtinctly in mp Argument) 
made by an Archbishop Canterbury, o: Dran and Chapter, (with the 
King's ozdinarp Confirmation, accozding to the Statute) to a Biſhop, 10 
take Denefices de novo, to the Value of two Hund!zed Marks in the Tax of 
the Exchequer, with Cure o: without, and to hold them and their Fruits 
fo2 a Time limited, moze than fix Months, and Teſs than fo2 Life, be war; 
ranted by Statute of 25 H. 8. and the true Meaning of it. 
Commendams are of thiee Degrees, one ſemeſtris, another perpetua vel ad 
vitam, a third, intermedia, 02 diucurna, fed limitata, which is called ſometime 
temporaria, 62 cemporalis, 02 ad certum temporis ſpatium limitata, ag ſhall appear 
in the Canoug after. | | 
The Commenda ſemeſtris grew out of a natural Equitp, that in the Time 
of rhe Patron's Ueſpite given him to pzeſent, the Church ſhould not be 


without a P:oviſional Paſtoz, which was a Law of Neceſfitp agrecable to 1 | 


the Law of Nature. And this might upon the ſame Keaſon be continued 


with ievennes lo long as the Patron's Heſpite laſted, as to ſix Months af. 3 


ter Notice, in this Caſe oz the like. But after the Lapſe juſfſy incurred, 
the Commendam is to ceaſe; o: then the Ozdinarp map collate, fo2 natur 


appetit perfectum, & Bonum neceſſarium extra terminos neceſſitatis non eſt Bonum. 

18 Ed. 3. 21. & 1 Hen. 7. 21. the Diſhop map ſequeſter, ik the King pꝛeſent 
not: And 12 H. 8. 8. bp Pollard the Biſhop muſk ſee the Cure ſerved, if the 
Perſon fail, at his own Coſts. And Lindwcod de jurejurand. cap. Presbyt. ver. | 
bum oblationis. If a Biſhop celeb2ate Divine Service in anp Pariſh of his 
Dioceſs, he map require the Offering of that Dap. And upon the lame 
Keaſon, ik the Erecuto2s, being called by the Oꝛdinarp, will not pꝛove the 
Will, the Ozdinarp map commit the Adminiſtration 'till he do it, 4H, 


13. 10 H. 7. 18. and 7 E. 4. 12, Letters ad Colligend. &c. — 


Now out of the Cannon Law and Doao2s concerning Commendams of all“ 
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ſozts, Concilium Chalcedonenſe ſub Leone, Anno 451. cap. 13. Statuit Clericum in ö i 


duarum Civitatum Eccleſiis, eodem tempore conſcribi non oportere, cauſa 21. quz- 


: 


{tio 1. in principio cap. Cleric. 


I. in principio cap. Clericum prohibet in duabus Ecclefiis aliquem connumerari, ne- 


gotiationis enim eſt, & turpis lucri proprium, & ab Eccleſiaſtica conſuetudine peri- 


tus alienum. Audivimus enim ex ipſa Dominica voce quod nemo poteſt duobus Do- 
minis ſervire, & hoc quidem in hac Civitate. Cæterum in villis que foris ſunt, 
propter inopiam hominum indulgeatur: Leo quarrus Anno 487. cauſa 21. quzſtio 


Synodus 7. cap. 15. Anno 789. ſub Adriano in Concilio Niczno ſecundo quzſtio | 


1. cap. Qui plures: ſcribit, qui plures Ecclelias retinet, unam quidem titulatam, - 
aliam vero ſub commendatione tenere debet; Et per la gloſſ. de Commendam non 
eſt ptælatus, ſed potius Procurator; & qui Commendavit revocare poteſt quando 


vult. 5 | 
Note, that this makes Titulum, & Commendam, membra dividentia, and 


was but an Evaſion out of that good Law; ercept it be taken of the Semeſtrs. 


Gregorius 9. Anno 1227. Nullus poterit plures Eccleſias parochiales obtinere, nil | 


una pendeat ex altera; vel unam intitulatam, alteram vero commendatam habuei!, 
Cap. Duram 54. de Electione. Again membra dividentia. : 1 

regorius X. in Concilio Lugdunenſi generali Anno 1275. (mark how Late 1! 
Continues) Nemo deinceps parochialem Eccleſiam alicui, niſi in ætate legitima & 
Sacerdotio conſtituto Commendare præſumat; nec talem etiam niſi unam, & hoc 


evidente neceſſitate, vel utilitate ipſius Eccleſiæ ſuadente. Hujuſmodi autem Con- E 


mendam, ut permittitur, rite factam declaramus ultra ſemeſtris temporis ſpatium nol 
durare ſtatuentes, quicquid ſecus de commendis Eccleſiarum parochialium aqui 
fuerit eſſe irritum ipſo Jure. Cap. Nem. 15. de Electione in ſexto. Note, th 
this is the the laſt, either General Council, o: Popes Decree, oz Decreta!, 
which gives Leave to Commendams. DE 
In the Gloſs upon this it is laid, that the Conſent of the Patron & on 


nium, qui lædi poſſunt, muſt be had, and that he is not Prælatus but Procucatos, | 
Adminiſtrato“ 
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1 . 
| * Adminiftracor & habet titulum Canonicum. It doth not make fructus ſuos, but 

3 adprovidendum ſibi & Miniſtris, & quod ſupereſt in utilitatem Eccleſiæ conver- 

tend fed non obligat, dam Papam cum ſeipſo obligare non poſfic, & ideo Papa Dau. 76: 2. 

poteſt in perpetuum commendare. J find not this Part, fo? the Pope 5 Power, 

Clentent V. Extravag. Com lib. 3. tit. de Przbendix dignitatibus Cap. 2. Ex Comwends Symmyma. 
cetta ſcientia ex nunc revocamus, caſſamus, & pfrmifliones per nos factas, per 
quas Epiſcopatus, Eccleſias, & Monaſteria, {ub Cofimemaa vel Cuſtodiz, ſeu Cu- 
rz vel Guardiz aut adminiſtrationis titulo, vel nomifie duximus perpetuo, ad vitam, 
ſeu ad certum temporis ſpatium committend. Proſpeximus enim demum in debilita- 
te ægritudinis conſtituti, & a negotiorum diſcuſfione ſemoti. 1. Quod Eccleſiarum 
earundem cura negligitur. 2. Bona & jura diſſipantur. 3. Subjectis perſonis & po- 
pulis ſpiritualiter, & temporaliter injuriatur. 4. liſque redundant ad noxam quæ di- 
cebantur cedere ad profectum. 

Conſtitutio Othoboni, Anno 1248. De Commendis Eccleſiarum. Sane inter ad- 
inventiones eorum, qui fraudes contra ſuas animas moliuntur, hanc maxime compe- 
rimus Divini & Humani juris præſidia confundentem, quod cum una Eccleſia unius 
debeat eſſe Rectoris, ſicut & ratio dictat, & multiplicis Juris Statuta declarant : 
Quidam tamen rationis expertes, vel Juris Regulas comtemnentes, dum ad plurium 
Eccleſiarum occupationem velamen aliud non habentes, quoquo modo ditari feſti- 
nent, vacantes ſibi Eccleſias commendari procurant, amplectentes Juris verba, non 
ſenſum, quod aliquando permittit unam haberi Eccleſiam intitulatam, & alteram 
commendatam: Et cum juxta ſanum intellectum propter neceſſitatem, vel utilita- 
tem vacantis Ecclefiz, jus commendationis, non tam præceptorie quam permiſſive 

fuerit introductum, &c. univerſas Eccleſiarum Commendas hactenus quibuſcunque 

facctas (niſi ex evidenti utilitate unius tantum Eccleſiæ commendatio facta fit) peni- 

tus revocamus. ] | | 

Johannes de Athona upon this Canon dicit, quod commendare, idem eſt quod 

deponere, ſeu cuſtodiæ committere. Et dicunt omnes, quod non eſt Prælatus, ſed 

Procurator. Habet tamen legitimam adminiſtrationem ad Colligend. Et providend. 

- Miniftris; ea vero quæ ſuperſunt ad utilitatem Eccleſiæ convertend. Et conſenſus 

patroni requiritur ſecundum omnes, quod fatis obſervant Prælati; qui aliis, quam 
præſentatis per patronos non faciunt Commendas. 

Et Conſtitutio Peccham Lindwood de Præbendis limit. Commendam ad Conſti- 
tutionem Gregorianam Lugdunenſem, ſupra. Which was the moſt exact. 

Gregorius ſecundus Lib. 2. Epiſt. 13. ad Angelum Epiſcopum ſcribit, qui antea 
Fundorum erat Epiſcopus, quod cum ea civitas ab hoſte eſſet vaſtata, Tarracenæ 
eum conſtituit Sacerdotem, fic tamen ut Fundenſis Eccleſiæ ſibi Jura poteſtatemve 
nullo modo ſubtraheret, cauſa 21. Queſtio 4. cap. ult. & penult. Gregorius Luſita- 
niæ Eccleſiæ captivatæ ipſum Johannem Cardinalem, in Sillatina Eccleſia, conſti- 
tuit Sacerdotem, quam paſtore vacante gubernarit, ita tamen ut fi Lucitan? ab hoſti- 
bus liberaci contigerit, ad eam reverteret. Unde Gloſſa facit queſtionem, ſi inſti- 
tutio poſſit effe ſub conditione, & diſputatur varie, lic tamen ut Papæ hoc concedi 
putat: Cauſa 7. Queſt. i. | 5 

Rebuffus de Commendis dicit; quod Papa in Commendis opponens hanc Clau- 
ſulam, quod liceat de fructibus diſponere, facit ut tum impetrans lucretur fructus, 
nec tenetur rationem reddere quemadmodum, fi haberet Titulum. Et quamvis com- 

menda non poteſt permutari cum titulo, tamen in Francia obſervamus. contrarium, 
quia reputamus Commendam verum titulum, & ſic permutari poſſit. 5 

Et Commenda ad vitam alicujus facta, five ad Eccleſiæ five perſonæ utilitatem, 
non poteſt ſine cauſa revocari, ſicut nec collatio facta in titulum. 

I Et Rebuffus de praxi, Beneficiorum fol. 135. Per mortem Commendatorii per- Dav. 83 b. 

petuo Beneficium vacat non ut prius, & hzc eſt praxis in Francia, Commenda 

perpetua permutari poteſt cum titulo, quod ſæpe vidi in Francia, & canfert, lo- 

1 _ & omnia facit ſicut habens titulum ; & Commenda pefrpetua non poteſt re- 
cari. 

„Et Gomes in Regula de triennali poſſeſſore (Dub. de titulo) perpetua Commen- 

5 da eſt ampliſſima diſpoſitio: Et eſt verus et legitimus titulus, cujus ſigna ſunt perpe- 
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locare omnia bona Eccleſiæ, & talis Commenda poteſt permutari, &c. Et eſt inftar 

Collationis, & Reſervatio Papæ vacat per Commendam perpetuam ſicut per Colla. 

tionem; ſecus per temporalem. | , 

out of the Canon Law: Net befoze J p2occed to 
lar Cale, 4 will ſap ſomething of the Power 


Of the Power of dil. So much of Commen 
penting in general. the Argument of this part 
ok Diſpenſing in general | 

For the Ki g. And firſt J hold clear, that though this Statute ſaps, that all Diſpenca- 
tions, Ec. ſhall be granted in Manner and Fo2m following, and not other; 

wiſe ; that pet the King is not thereby reſtrained, but his Power remaing 

This no judge bad Pull and Perfect as befoze, and he map ſtill grant them as Ring; fo? all 


touched betore. 


\ Cro. 542, 571, 701. Ads of Juſtice and Gzace flow from him, as 4 Eliz. Dyer 211. The Com- 
Co. 11. 59.t, Mo. miſſion of Trial of Piracy upon the Statute of 28 H. 8. cap. 15. is good, 
Felt. le . though the Chancelloz do not nominate the Commiſſioners as that Statute 
Ye appoints, and pet it is a new Law, and Mich. 5 and 6 Eliz. Dyer 225. The 
Queen made Sheriffs without the Judges, notwithſtanding the Statute of 
9 E 2. And Mich. 13 and 14 Eliz. Dyer 303. The Office of Alnage granted 
by the Qucen, without the Bill of the Treaſurer, it is good with a Non 
obſtante againſt the Stat. of 31 HE 6. cap. 5. ko; theſe Statutes, and the like, 
were made to put Things in ozdinarp Fozm ; and to eaſe the Soveraign of 

Labour, but not to depzive him of Power. 


The Pope. Next, it is certain and clear, that whatſoever the Pope did in this King: | 


1 
/ 


tuitas & fructuum diſpoſitio, quæ duo concurrunt in perpetua Commenda, Et poteſt 


dom, even then when he was in the greateſt Height and Strength, and 


when indeed he was Dæmon meridianus, was of no better Fo2ce in Night and 


Juſtice, than at the firſt when he was but ſimple Bilhop of Rome; ſo what: | 
loever he did, was coram non judice, and fo jus non habenti tuto non paretur, | 
And this is clearlp declared by the Statute of 28 H. 8. cap. 16. ſect. pri- 


ma & ſecunda. 


But where it hath been thereupon inferred, that whatſoever the Pope | 
did de facto, oz uſed to do, the ſame ſhould be by this Act of 25 UH 8. allowed 


to the Archbiſhop, and no Keſtraint to be underſiood upon the Statute, to 


ſuch Acts as the Pope did Lawfully ; koz that, thep ſap, were to fruſtrate 
the whole A, becauſe he did nothing Lawfully. This muſt receive a mo! | 
perfect Examination, koz we muſt not leave it upon ſo Wild and Lawleſs a ' 
Power, and fo vaſt a Conſtruction, Quo Jure; quave injuria? Neither were 
the Pope's Acts of all Sozts equally allowed, oz diſallowed, as appcars 


clearly by this Acc it ſelf, Se. x. which contains both his Claim, and Uſ: 
it ſelf under theſe Words: That he claimed full Power to diſpcnce with all 


Human Laws of all Kiealms, in all Cauſes which he called Spiritual. And 
the ſame Statute ſaps there, Se. 1. and 2. that it had been ſo uſcd and 


pzactiſed by manp Bears, by the Sufferance of the ing and his Pꝛogeni⸗ 
ro2s. The Truth whereof appears by the Statutes of 25 E. 3. and 30 E.. 
recited in it. And this Statute 25 H. 8. Sect. 5. where it gives Strength 


to the At of the ArchbiGop, binds upon this: That they ſhall be of the lame 


Fo2ce that thep ſhould have been, if they had been obtained with all Things 
requiſite of the See of Rome. And Sea. 20. ſaving the Pope's Diſpenſa 
tions then in Fozce, gives them no other Fozce than thep had befoze this 
Act; which ſhould make the whole Law eluſozp, if nothing were Lawful ac 
tozding to the Suppoſition and Intention of that Taw. 
So this Antinomie is to be reconciled fœdere diſtinctionis thus: There is 
veritas vera, pura & realis, which is the P2imitive and verp Truth which ar 
Tully fo doth diſtin- [wers the meer Night: And there is veritas veriſimilis, putativa, practica, ſup- 


guiſh of Juſtice. poſitia and ex conceſſis: As foz example, At a ſuppoſititious Child be once . 


acknowledged foz the true Child by him whom it Concerns, the Conſequen 
ces which follow of it are as certain ex hypotheſi, ex conceflis, ag if he wert 
the true Child indeed. And therefoze petitio principii (if it be gotten) is E. 


lenchorum fortiſſimus. So was it in this Caſe when, bp the Sufſerance and | 


<Jgnozance of Times, the Pope had gained the Opinion and Reputation o. 


brad. Lib. 5, cap. Supzeam Head of the Church. And as Hanke 11 H. 4. 37. ſaps Papa oma: 


| 185. f. 412. | 


1 


1 


poteſt, and Hill. there 77 acknowledgeth him Haut & grand Soveraign * | Bf 
: on prom 
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whom all Eccleſtaſtical Perſons have their Power, and Thirming there calls 
him Apoſtle. It follows by Conſequence upon a falle ground, that his Ec- 
tleſtauical Acts muſt be allowed Lawful. Ag on the clearing of the 
King's Supzemacp, when the Clouds of Jgnogzmice were diſperſed, the Con- 
ſequence of his Authozity was as clearly deten 25 H. 8. cap. 21. lea. 2. 
And pet always the Crown kept a Poſſedion ok his natural Power of Dil⸗ 
penſations in ſpiritualibus 11 H. 4. 60. to retain Denefice with Biſhoprick, 
and 11 H. 7. 12. double Benefices; and ſo it came to this, that Communis 
Error facit quaſi Jus; ſcilicet when it aroſe from the Error and Suffer ante of 


State, and of Courts of Juſtice both, koz res judicata pro veritate habetur, 


though it be not ſo indeed. And therekoze bur in one Cale let me ſhew pou 
the Act of the King and of the Court of Juſtice, concurring to allow an Ac 
concerning the Spiricuality done by the Pope, which is the 41 E. 3.5. 
where the King brought a Quare Impedit againſt the Diſhop of Sarum fo2 a 
P2ebend in the Church of Sarum, and laid foz his Title, that the laid Bi⸗ 
ſhop being P2cbendary thereof bekoze he was Bichop, the Biſhopzick avoid- 


2232 4 CA BY oa F WY © WLETW "I 


25 H. 8. Cap. 21. 


The King: 


Day. 79. b. - 


ed, and ſo the Tempozalities being in the King's Hands, the Defendant. 


being Pꝛebendarp was made Biſhop, and lo rhe Pꝛebend avolded, and be⸗ 
longed to the King to pzcſent. The Oekendant pleaded in Bar, that the 
Pope having reſerved this Biſhopzick to his Collation gave it io the De- 
fendant; whereupon the King reciting the Pope's Gilt delivered him his 


Tempozalities, after which he was conſecrated, which Conſecration made 


the Avoidance of his P:ebend; at which Time the Tempozalities were out 


of the King's Hand, and in his Hands; whereupon it was adjudged, that 


the Gift of this Pꝛebend did belong to the Biſhop, and not to the Ring. 
Whereof note, that though the King might have given this Biſhopzick 


bp Fozce of the Stat. 25 E. 3. by reaſon of the Pope's ſaid Uſurpation upon 
the Dean and Chapter's Election, and allo in Default of the Eleaton, as bp 


Condition bzoken, whereupon thep held the Right of Election by the Gift of 
the Crown, as the ſame Stat. 25 E. 3. alſo ſaps, pet that being not done, 
which was the tempozal Part; pou lee that he was both bp rhe Allowance 
of the King, and Judgment of the Court, holden a Biſhop Elect, de facto, 


by the Pope's Autho!ity onlp, oz elle the Livery of the Tempozalities to 
him had been utterlp void. 


Yet even in thoſe Times the King was not excluded, but till was acknow- 
ledged to have Power of Diſpenſation and other Eccleſiaſtical Acts : And 
therefoze at the firſt did give Biſhopzicks and Abbeps, and akter granted 
the Election to the Deans and Chapters and Convents, 6 E. 3. 11. and 11H. 
4. 68. and might grant Diſpenſation to a Biſhop Elec, to retain a Benefice, 


II H. 4. 60. and to take two Benefices, and to a Baſtard to be a Pꝛieſt, 11 


H. 7. 12. So now we muſt agree, that the Archbiſhop cannot do all Things 
tat the Pope did de facto, fo2 he made a P2:oviſfon upon all Churchmens 


The King. 
Ant. 146. Day, 72, 


Benefices de facto, without their Conſent, as appears by the Statute of 25 


E. z. but thoſe the Laws and Courts did ſtill p2onounce to be Unjuſt and 
Injurious. But the Statute is to be underſtood of thoſe Things that the 
Pope wag by the Erroneous Opinion of that Time ſuppoſed to do Law⸗ 


fullp, ſcil. in meer Spirituals. And indeed a Man map well ſap Non con- 
ceſſit of that which a Man hath no Power to grant, as well as if he made 


no Gant. Now then the Archbiſhop is reſtrained to thoſe Acts onlp that 
the Pope did quaſi de jure, that is in ſpiritualibus only. 

But now J proceed and affirm, that the Archbithop is reſtrained bp the 
Statute it ſelf in four main Heads and Caſes, which were accounted Spi⸗ 
ritual, and put in Diſpenſation every Dap by the Pope. 

And the firſt is in Sec. 3 and 12. that nothing be repugnant to the Law 
of Almighty God, neither fo2 King noz Subjec. So no Advantage fo2 
p2ohibited Marriages, as Tanfield Lozd Chief Baron thought. 


Setondlp, that nothing be againſt the Stat. of 21 H. 8. againſt Plura⸗ 
lities of Benefices. D | gainſt Plur 


U 2 That 


Bract. 412. 


Four Caſes wherein 
the Archbiſhop is re. 
ſtrained from Diſpea- 
ſation, Poſt. 149. 


1. 
Ridley's View. 103. 


2. 
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2 Inſt. 684. 


Denizen, Br. 15. 


Plo. 497. a. 


Br. Officer, 48. 


Co. L. 3. b. 11 Co. 
$7. a, Mo. 43. Poſt. 


1 FO, 


Plo. 496. b. 


Mo. 606, 836. 5 Co. 


102. à. 


That nothing be done againſt the King's Pzerogative o: Laws and Sta⸗ 
rutes of the Realm in general, which is not in the Statute cotidem verbis, 
as the two other Caſes Were, but is inferred plainly upon the Diſpoſition of 
thoſe Times, and upon thid aw it ſelf. Foz this Stat. Sea. 21. bantſheth 
all Licenſes, &c. made ane contrary to the Pzoviſions of the Laws and 
Statutes of the fiealm, havilig in the Sed. 20. next befoze eſtabliſhed Licen- 
ſes and Diſpenſations from Rome then in being generallp; which ſhewg 
and makes the plain Diſtinction : That the King never bekoze, noz ever af, 
ter this Statute, meant to allow Dilpenſations-againlt the Common Lawg, 
howſoever the Pope hath pzactiſed ſuch ſometimes. Foz the Diſpoſitiong 
of thoſe Times, J| obſerve the Stat. 25 H. 8. Cap. 14. Sect. 1. which inveighg 
againſt the Pzoceedings in the Cale of Herefie, by the Pope's Canong 
which are repugnant and contrary co the Pzerogative Kopal, and Lawg 
and Statutes of this Realm, And the Statute 25 H. 8. Cap. 19. Se, z. 
which banitheth all Canons Pꝛovincial in that Kind. 

Fourthlp, he is reſtrained Se. 3. in thzee Places to Caſes, and Matterg, 
that ſhall be convenient and neceſſary upon Examination of the Cauſes and 
Qualities of the Perſons; and Sect. 12. (peaking of a Kemedp, where the 
Archbiſhop ſhall refuſe to grant Diſpcnſations. By the Authozity of that 
Act, it is limited to ſuch Perſons as ought of a good, juſt and reaſonable 
Cauſe to have the lame; wherein pou ſhall ſee that J mean not anp Thing 
ſhall be re-examined that is committed to their Examinations bp this 
Law; as J ſhall hereafter ſhew, when J ſhall have Occaſton to ſpeak of 
that Purpoſe. So J hold, that an Archbiſhop cannot licenſe a Marriage 
within the Degrees p2ohibiced, as being againſt the Law of God. And 
pet the Pope did it, and doth it at this Day elſewhere. J hold likewiſe, 


that he cannot diſpence in ſome Caſes mixt againſt the Law of God, and the 
Laws of the Realm alſo ; as to difpence with an Alien, that neither [peaks 
no! underſfands Engliſh, to have a Beneſice here, which pet was p2actiſed 
by the Pope, as appears by the Statute of Carlile, 3o E. x. recited in the 
Statute of Pꝛoviſozs, 25 E. 3. which declaims againſt the Pope foz giving 


ſpiritual Pzomotions to his Cardinals, Italians, oz the like, which never 
did dwell, noz might dwell here: Whereas it is of the Eſſence of a Paſtoz 


to be didacticus, to teach the People in their own Language, x Tim. 3. 2 Cor, | 
x. 14. and ought alfo to be Hoſpitals, and ſo the ſaid Statute of Carlile ſaith _ 
That the Pzelacy and Churchmen of England were founded, to info2m the 
People in the Law of God, and to keep Yoſpitality, and do Alms and o- 


ther wozks of Charity in the Places where the Churches Were founded. 


J hold likewiſe, that the Archbiſhop could not by the Meaning of this 


Law appꝛopziate a Benefice with Cure to a Runnerp, between 25 H. 8. and 


the Diſſolution of Monaſteries, though the Pope made manp de facto, fo; 

a Woman cannot be a Paſfo2 by the Law of God, x Cor. 14. 34. 1 Tim. 2. 

11, 12. And Dyer in Grimdon's Caſe ſaps well, that it was a Thing Abo⸗ 

minable. J ſap moze, that it was againſt the Law of the Realm; fo2 B- 
neficium non datur niſi propter officium, and it is no Reply that the Cure may | 
be ſerved by a Curate fo2 them; fo2 the Queſtion is not, how thep can male 
a Curate, but how themſelves are capable: And the2efoze in 5 E. 3. 4. Brook | 
Patents 108. 9 E. 4. 6. and 4 and 5 Ph. and Mar. Dyer 150. Af an Office k 
Learning be given to a Man utterly Inluffcient, it is utterlp Doid ; and 
though it be to him and his Aſſigns, oz to be exerciſed by his ſufficient Di- 
puty it mends not the Caſe; but it muſt radicallp veſt in the firſt Gzantce, | 


befoze it can go in Title of Pꝛocuration, 02 Deputation to any other. 


| Now it is well ſaid in Grimdon's Caſe, that pꝛoper and operative Wozd, _ 
that doth appꝛopziate, is to make the Patron and his Succeſſozs perpetual | 
Perſons, which ſhould here be the P2zto2eſs, and her Succeſſozg, which falls | 


as J have ſaid; fo2 jura naturæ ſunt immutabilia. But ſuch, and all other 


Appꝛopziations, howſoever defective, were given to the King by the tri: ; 


Meaning of the Laws of Monaſteries, which meant to give all, as well, 


in Reputation, ag in Truth: pet J agree with the Book 12 and 13 Eliz. 


AS 
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Dyer 292. B. That if a meer Layman, pea, oz a Man utterly Jllicerate be ; 


pꝛeſented, 


2 


{ 


A ; | Colt & Clover wrſ 2 
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pꝛeſented, inſtituted and inducted, that this is not a meer Nullity; but he ig 5 Co. 103. 
a Parſon, de facto, foz he hath all the Ceremonies to make him a Parſon, | 
and his Jnſufficiency muſt receive Examination; Hut the Jncapacity of a 
Woman appears in it ſelf, And though the Nea and illiterate Man be a 
Parſon de facto, pet no Diſpenſatton can makhym a Lawful Parſon not 
ſubject to Dep2ivation, becauſe it is malum e, even as a Man map 
get Land by diſſeiſin de facto, but no Licenſe can make it Lawful, 
But all thefe Enozmities in the Time of the Pope's tranſcendent and un- * 

= queſtioned Power ſtood firm: Foz what Oꝛdinarp oz Eccleſiaſtical Judge 
* > durſt Queſtion his Ac who could not Err? And if any durſt, che Pope had 


= Power to diſauthozize his Pzoceedings th2ee Waps, that is indeed by all; 
Anticipando, by taking the Cauſe to his own Cognilance by Pꝛevention. 
= Concurrendo, bp joining ſome other with him that might Over-rule him. 
And Avocando, by taking the Cauſe out of his Hands, and ſo to make him⸗ 
ſckf both Party and Judge, 
Having thus cleared my Wap, and made ſome general Obſervations up- 
on the Statnte, and alſo diſtinguiſhed the Kinds of Commenda, J will now 
examine this Commendam we have now in Hand, not bp the Laws of Italy 
oꝛ France, but by the Laws of England, whether Common, oz Cannon Law, 
by which it muſt be judged. | | 
And firft, becanſe the Laws of the ficalm do admit nothing againſt the This commenyan not 
Law of God, J quit this Commenda, that J do not condemn. it fo2 anp 282ioit che Law of 
Contrarietp to the Law of God; foz though it be de Jure Divino, that Chziſti⸗ 8e 2 


nb nd B50 ia ot tone 
: * 


Authority be excom- 


Adminiſtration of the Satraments, and the like, and ok Paſtozs foz that auen be indicted. 
Purpole; and therefoze to debar them whollp of it, were expzelly againſt Plo. 304. Ant. 141, 
the Law of God; pet the Diſtinction of Pariſhes, and the Fozm ok furniſh- ) Fl. Tirbes, 
ing of every Pariſh Church with his p2oper Curate, Kedcoz oz Paſtoz, by e 
the wap of Pꝛeſentation, Inſtitution, Fc. as is uſed diverup in divers 
Churches, and the State o2 Title which he hath, oz is to have in his Church 
and Yenefice, is not a Poſitive Law of Sod in Point of Circumſtance ; and 
we know well, that the Primitive Church in her greateſt Puritp, were but 
Voluntarp Congregations of Belicvers, ſubmitting themſelves to the Apo⸗ 
ſtles, and after to other Paſtozs, to whom then did miniſter of their Tem⸗ 
pozals, as Bod did move them. So as Eccleſiaſticus cap. 17. 17. ſaps, God 
appointed a Auler over every People, when he divided Nations of the whole 
Earth. And therekoze if a People will refuſe all Government, if it were a- 
gainſt the Law of God; And pet if a Popular State will receive a Monar⸗ 
chy, it ſtands well with the Law of God. 
But now to come to the Main; J hold this Commendam to be void in This Commendan 
Law, becauſe it is Contrarp, oz rather Contrariant, Kepugnant, Diſſo⸗ r even Faults. 
nant and Derogatozp to the Laws of the Realm, and the Analogp of them | 
ko: ſeven Faults, oz Keaſons, ; 3 
The firſt is this, that Power is given by this Commenda to the Biſhop ! Fault. 
Dcfendant, propria Authoritate, to take Benefices with Cure oz without, and D 74 4. Accord. 
to enter and take Poſſeſſion of them, and to convert the Profits of them 
to his own Uſe without Inſtitution, Collation, Jndugion, oz other So⸗ 
llemnitp of Law whatſocver; no fieſtraint 02 Pzoviſton being made, that 
the Benefices, that he ſhall ſo take, ſhall be void, when he ſhall take, enter 
4 and pores them, as it ought to be. | iS ok 
1 Secondlp, it is not provided in the Commendam, that the Allowa nd 2 Fault. 
Conlent ok the Patron be had and gotren, befoze 3 oy 238 pas 
dam, vi Ra 14. to 2 - | | 
— Thirdly, the Commenda Tempozarp, moze than fo2 ſix Months. | 
. oy foz Life, cannot ſtand with the Kiules of the 1 oy FOO 
Realm. | = 
2 Fourthly, he that hath a Benefice in his Gift, by Lapſe, is leſs at 
male ſuch a Commendam of it, than he that hath the Advotucon 8 ets 22 
Feithlp, A add a Coꝛollarp o: Appendix, riſing out of all theſe Ercep- 5 Fi. 
= tions, which J map call Argumentum ab Authoritate negativa; bat there was 


A Perſon, or a People 


an People be p2ovided of Chziſttan Offices and Duties, as of Teaching, Heretical may by juſt 
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never Commendam of this Fozm o2 Nature, heard of in anp Book of Lay, 
o2 fiecozd, bekoze the Statute of 25 II. 8. o2 ever anp ſuch hath received any 
Allowance by anp Judgment, 02 judicial Opinion; but hath rather, when 
they have come in Queſtiaſß een diſallowed and condemned, = 

6 Fault. Sirxthlp, this Commen B void by the Statute of 21 H. 8. Pluralitieg, 

| 1 it contains not ik kelt within the Number ok Benefices allowed by 
that Law. V 
54, there were no Statute noz Law at all againſt Pluralities, pet this 
Commendam giving Power to take Denefices of any So2t oz Number, ſo the 
Value exceed not 200 Marks, is not warranted bp the Statute of 25 H. 8. 
as being neither neceſſary noz convenient, but clean contrarp; and pet 
will leave them the Latitude ok their Diſcretion allowed them by the Statute, 

OE Y o To the firſt, a Patron cannot pzeſent to a Church full, neither can a Com. 
e rt great ton mendam be made ro a Church certain, that is then full ; fo2 there is no Diffe- 

rence betwixt a Commendam and a Pzeſentment, but that the one Pzcſentsg 
the Parſon to the Church, the other commits the Church to the Parſon, both 
being incompatible when the Church hath his proper Liectoz, oz Husband 
already ; and thercfo:e cannot be married, o2 beſpoken to another. And the 
Canons, when thep ſpeak of Commendams, relp upon Eccleſias vacantes, and 
neceflitas & utilitas Eccleſiæ vacanti ag befoꝛee. 

Suppoſe the Commendam had fad that he might take and enter Eccleſia; 
vacantes, vel non vacantes : This is in Effect the ſame. Foz it is generally, 
Beneficia cujuſcunque nominis, qualitatis, &c. So that if he enter a full Church, 
one cannot ſap he hath exceeded his Licenle, but the Licenſe it (elf hath er⸗ 
ceeded. | FEET. | | 7 | | 

And note alſo, that the Commendams were not in ancient Times made in | 

Terms general, as this is, to any Churches uncertain, bur ts ſome certain 

Church then void; as appears both bp the Texts of the Cünons, and the 

Pzactice of the two famous Pzecedents bekoze remembzed, Fundenſis, and 


7 Fault, 
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7 Luſitania. » OT 5 N R 
| This Ablurditp can receive but two Anſwers. — 2 
F Firſt, that the Commendam is to receive civilem intellectum, of Churches | 


void onlp, though it be general. : = e 
The other, that this Church of Clifton was void when it was taken; and 
ſono Intruſton. 1 | 
To the firſt J reply, that the Papacy was a meer and plenary Tpranny, | 
eſpeciallp towards Churchmen, and in Church Cauſes. Now a full Tpran- 
ny hath two Parts, the one ſine jure uſurpare; the other, inordinate imperare. 
2 Inſt. 48. And lo the Statute of 28 H. 8. cap. 10. p2oves ; fo the Statute calls it 
an uſurped Tiranny, and the Exerciſe of it a Kobberp, and ſpopling of the 
Ring, and his People. And this Statute of 25 H. 8. Se&. 14. calls it fil 
in and Spopl of the Kealm; ſo pou ſee both Parts have Tirannp in it. 
Now it is Plain, that he had no moze Right upon the Advowſons of 
Churchmen, than of Lap-men; and therekoze thep had the ſame Gemedp 4 
gainſt his Pꝛoviſions by Quare Impedit in the King's Court that Lapmen 
had, if thep durſt have uſed it; as appears by the 11 H. 4. 76. and the Sta⸗ 
tute of 25 E. 3. of Pꝛoviſozs; but becauſe thep were in his Danger in meer 
Spirituals, ſubjed to Depzivation, Depoſition, and the like; and to i | 
teive Pzomotions by him, he wzought his Will upon them, oblique in ten- 
poralibus, which was the Cauſe that the ſaid Statute 25 E. 3, gave theit | 
P:eſentations to the Ring, when the Pope uſurped upon them, as toa | 
|  Forztification againſi Invaſton. nl | . 
Plo. 493, 500. 4 And that the Pope did uſe to provide two Benefices full ; ſee two expzels 
| | Statutes 7 H. 4. cap. 8. and 3 H. 5. cap. 4. Raſtal, Pꝛoviſions 20 end 22. And 
that a civil Underſtanding will not help; ſee Grimdon's Caſe judged in the | 
Point; that if an Appzopziation be made of a Church then full, it is ut | 
terlp void; except it be made by expzeſs Wozds, de futuro quando vacaver', | 
which 1s the Clauſe wanting here. 
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" 50 Paſchæ, 9 Eliz. Dyer 259. 9 Edw. 4. 6. 3 H. 7. 16. the Office of Steward 


ok Courts being full, cannot be granted to any other, but by the King: 


And that not by p:eſcnt Wozds, bur by Wozds de fururo quando vacaverit. 
Now to the fecond auſwer, that this Church of Clifton was void, both 
when the Commendam Was granted and executed reply, that this anſwer 
had been good if the Commendam had been of at Church certain, as the 
King's P2eſentation is in the Cale. But the Cofrmentam is of anp Churches 
gencralip, ſo it gives Power to execute upon anp void, oz not void, which 
is againlt the Nature of a Commendam ; ſo the Fault J find, is not in the 
Exccution of the Commendam, but the Conſtitution of it; which being not 
warranted by the Laws of a Commendam, makes it no Commendam at all, 
and then it can bear no Execution at all, fo2 Jura nature ſunt immutabilia, 
which extends to particular Natures and Fozms of everp Thing, quz dant 
eſſe ; fo2 if pou change the eſſential Fo2m, it map be fome other Thing, but 
it is not now the ſame that it was. Omnis forma, per quam quzque res in pro- 
pria ſpecie conſtituitur, perfectio quzdam eſt : Perfectum eſt cui nihil deeſt ſecun- 
dum ſuæ perfectionis vel naturæ modum. i : 
Now to ſhew that a good Execution will not P2ofit where the Conſtitu⸗ 
tion is Defective: See Mildmayes Cale 24 Eliz. in Coke Lib. 1. 175. Sharring- 
con reſerved a Power to himſelf to limit Uſes to anp Body; this Limita- 


: tion in general being utterly void, he could not limit any Ale to his Daugh- 


ter. So 33 Eliz. Coke Lib 1. 154. the Lozd Paget, in Conſideration of Pap⸗ 

ment of Debts, covenanted to ſtand ſeized to the Ale of Charles Paget fo2 

Years, though he made him Exrecuto? after ; pet the Limitation is void. 
Vernon's Caſe, Coke lib. 4. 2. If A. make a Feoffment to the Uſe of a 


Stranger koz Life, the Kemainder to his Wife koz her Jointure ; though 


the Stranger die befoze the Yusband, yet this will not be made a Jointure. 
So Trin. 12 Jac. Rot. 3264. in the Common Pleas, Oate's and Frith's Caſe, 
A Man leized of Land in Fee; he and his Son and Heir joined in a Leaſe 
to begin after his Death, pielding a ent to his ſatd Son: Ye died, his 
Son p2oved his Heir, and pet the Keſcrvation was adjudged Void. 
Now to the ſecond Part of the Commendam. That there is no Pꝛoviſſon 


that the Patron's Conſent be had; which is ſo Neceſſarp as that the Gloſs 


upon the Council of Lyons, and upon Othobons Pꝛovincial is ſecundum omnes 


Päatroni conſenſus, & omnium qui lædi poſſunt requiricur. As if the Patronage 


be divided, as A. to name to B and B. to pꝛeſent over as the Books are 1 Hl. 
5. 1. 14 H. 4. 11. and other Common Books. And again, Quod ſatis obſer- 
vant Prælati, qui niſi præſentati per patronos, non faciunt Commendas. And 11 
H. 4.76. Hanke, and Hor. The Pope map Gzant that a Man map have divers 
Biſhopꝛicks with Conſeni of the Patron. So it ſeems that in Caſe of Commen- 


dam, the Parſou was firſt p2zeſented by the Patron to the Biſhop, which was 


Churches of the Lay-patrons his Pz 


indeed the natural Courſe, the Patron being the firſt Actoz, and the Commen- 
dam working but the Effect of an Admiſſion, Inſtitution, and Jnducion. 
Now this Inſtrument of Commendam doth erpzeſiy crclude the Patron in 
theſe Wozds, Authoritate ſua propria capere, & apprehendere abſque inſtitutione, 
collatione, Inductione, vel alia quacunque juris ſolennitate, &c. which (alia) muſt 
refer to the Pꝛelentation ta exclude that, becauſe the (piritual Solemnities 
were named, and excluded befoze Speciallp: Solenne eſt quod ſolet fieri, Aug. 
| Now ik the Commenda had been, that he might take the Benefices with- 
2 * 1 Conſent, it had beren Void; this is the lame in Effect in 
cloſer Moꝛds. | 


Bet know the Degrees of the Pope's P:attice in Commendams by Rebuffus 
de praxi, &c. 


The Pope p2ovided upon the Churches of the Clergp abſolutclp; upon the 


an expꝛeſs Clauſe, Dummodo conceſſus Patronorum Laicorum adhibearur : 02 
with an Expꝛels, Non obſtante, the Patrons Confent were not had, ; 

So bp their own Nules, the Jnſtrument of Commendam it (elf muſt pꝛo⸗ 
vide fo2 the Conſent, o2 the Diſcharge of it, fo2 the Pope ſaw that the Pa- 
tron was to be one. So this Fozm is wozſe than his. 


But 


oviſion was not good, but either with 


11H.7. 9. 


Winch. 33. Hutt. 51. 
Co. L. 36. t. 1 Co. 
176. a. 


Ant. 130. 2 Ro. 70. 


The ſecond Reaſon 
upon the firſt great 
Point. 


Day. 74. b. 75.2. 81. a. 


Suare Impedit, Br. 51, 


Day. 74. a. b. 
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—_ Change fail ; either Jncumbent ſhall return to his old Benefice, in priſting 
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. Suppoſe that the Archbiſhop ſhould commend to a certain Church Void, licet 
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But it a Commendam were made 10 the Patron Himſelf, it were good in | | -X 


— — 


þ hd 
| this Fozm, as an Appzopziation, which is alwaps to the Patron. | 'F 
iN | Now that the Patrons Uight was never ſubjec to the Church-men oz Of. 
ili ters Eccleſiaſtical ; and het. it was the moze Wozthp and firſt Act'and Part 
, of the P2zomotisn to the Drakfice, is apparent in all Diſpoſitions and Tray, i © 
Fj Plo. 409. b. Dav.74.b (poſitions of Eenefces, ag i the o2dinarp Preſentation of the Uppzopzia, | 7 
1 tion, in the Union of Churciies, 5o Edw. 3. 27. 14 Hen. 6. 15. In deriving 
1 of a Dicarage, 7 Edw. 3. 51. 15 Edw. 2. Fitz. Quare Impedit, 165. In tran, © © 
1  flating of a Parochial Church ro a Collegiate, 50 Edw. 3. 26. in Permuta- E 
h tion, and Change of Benefices, 45 Edw. 3. F. Exchange 10. Foz the Pa, © 
N trons muſt pꝛeſent croſs de novo, and did lo there. But it is true, that it 
1 ſhall depend upon the Execution and Enjoping of the Exchange, as that 
| | Cale is in both Points, and the Heſignation and Pzoteſtation of both the 


Incumbents, Kegifter 306. B. is. In which Cale, ik the Kealon of his 1 


ſtatu, upon his fozmer Pꝛelentation. 
| The Patronage is both granted and pleaded bp the Name of libera diſpog. 
| tio Eccleſiz; 14 Edw. 4. 2. and 7 Edw. 3. 4. by the Name of the Church it 
| Syd. 389. Quare Impe- (elf, And the Quare lmpedic is, quod permittat præſentare ad Eccleſiam, &, _ 
dir, 53 Hur, 24. ” quæ vacat & ad ſuam ſpectat donationem. And trulp the Acts of the Ozdi⸗ 5 
Cr. Jac. 216. 2 Ro. narp are in Execution of it; as the Admittance of a Copp:Holder upon Sur, 
30% Dy. 277. p. 57. render. | | 
F 55. Dege, er, Pot?” The Patron's Pꝛeſentment takes Place againſt the Ozdinary, after Lapſt 
_ 166. Mo. 900. 1And. INCUCCED, 13 Ed. 3. 4. 34 Ed. 3. 11. II Hen. 4. 80. and againlt the King's 
15 Lapſe likewiſe. Kelw. 50. B. Mo. goo. F. N. Br. 38. ff. 
Trin. 7 Eliz. Dyer 241. Caſe Watſon, Quare Impedit, againſt the Archbiſhop 
and his Incumbent upon Default; the Plaintiff made Title, and had a 
Wit to the Sheriff, Where it was found, that the Church remained void two 
Pears, ſo the Lapſe devolved to the Crown, and now is full of the Colla⸗ 
tion of the Archbiſhop, and the Plaintiff had Judgment of Damages but 
fo2 Half a Rear, becauſe he ſhould remove the Clerk, aud a Writ to the i. 


fo2 the Patron's Title continues till the Lapſe executed: So the King's 
Time is not veſted in him Peremptoꝛp, as in other Tiles. 1 

No Act of the Ozdinarp can dilappzopziate the Church; but if the Par⸗ 
ſon n (which is Patron) peſent, it did dilappzopziate, 38 H. 6. 
20. 11 H. 6 18, Fitz, N. Br. 35. And J am of Opinion, that if he pꝛe⸗ 
ſent, and his Clerk be refuſed fo2 juſt Cauſe and Notice given, that Lapſe 
ſhall incur ; fo2 the Appꝛzopziation gives him a Charge to hold, oz not. As 
appears bp the Fo2m of an Appzopziation in Grimdon's Caſe, which by his 
Pꝛeſentment he hath renounted. Now fince the Patron's Kight and Part to 
the filling of the Church, and making an Incumbent, is prior tempore, & 
potior jure, ſince both in Time and Dignity it is firſt, ſhall the Ozdinaries 
Act be good to perfect and finiſh the Act, which the Patron ought to begin to 
+l give the Incumbent Leave to leave the Booz, and come in by the 

indow ? 

Now what Anſwer hath been made to this? None, but that the Kiing, who 


Plo. 493, 501. 2. 


ad idem (as we have ſaid befoze) when we ſpake ok the Conſtitution, to an- 
fwer me with the Grecution. And the Pope's P2actice was in this cxac, 
as pou ſee in Rebuffus befoze, though he took upon him moze in the Patro- 


ll 

| | X — . 

|  P2oved Patron, did confent befoze the Commendatozy entred, which is not 
| 


Patronus non conſenſerit, and fo in the general this is, the Jnſtrument ok 
Commendam were Doid, though the Patron would after Conſent, 
The third Reaſon up- The third Part of the Commendam ig, that it is Tempo:arp, which brings 
4 1 G A with it ſo many Jncongruities, Jnconveniencies and Abſurdities in Law, 
Ant. 99. as cannot be bon; fo2 the Church is neither altogether Void, as it :“ 
mains in the Caſe of a Commendam Semeſtris, Which is but a Sequeſtrarior 5 


"= of Fruits and Cures till the Patron Pzcſent; n 
**Z Jjutcly full; fo2 then it ſhould be, as it appears 
cConſulta, that 18, plena de poſſeſſore, & confuira de 
cui nihil addi poteſf ſecundum modum ſuæ capacicatiy 


=y . 


. - Ly * - 


: Colt & Glover verſ⸗ ) 8 
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cthher is the Church ablo⸗ 
0 the Pleading, plena & 
edtore: Now plenum eſt, 
” Nuw that clcarip is not ſo 
in this Cale, koz he hach not the Dencfice e Arelp, neither in Paſtoral 
Cure; fo? there is no moze but a Pzoviſion pit avon him (not to lerve the 
8 * Cure himſelk, as the Law ſpcaks ro the true Parlon, Accipe curam tuam, but) 

that the Church be not defrauded. Neither hath he the Benefice wholly in 
= him, as a Hieao?, ſa as he map be laid to be leiled in Fee, oz be ſaid a Suc⸗ 
= cefſor oz Pzedcceſſo2 to the Parſons that were betoze, oꝛ that (hall follow. 
=” Anda Binefice is ſo entire and indiviſible, that it cannot be p2clenied o: 
= commended by Parts as the Cure, without the Fruits, no? the Fruits with- 

= out the Cure, noz the Glebe to one, and the Tithes to another, oz the like: 
And by the ſame Keaſon the State and Perpetuitp of the Incumbent cannot 
ve divided oz diminiſhed, as that he map take and hold it koz thzee oz tour 
ears, 02 as this is, ſo long as he ſhall remain Biſhop. Again, this were 
to keep a Freehold in a perpetual Abepance, which che' Law doth permit 
but of Neceſſity, as upon Death of Biſhop oz Parſon, oz the like, but never 


= 


allows it to the Act of the Partp; and rhercfoze if a Man make a Leaſe 


"6 
EI 


ka Bears, the Remainder to the right Peirs of I. S. I. S. being alive, the 
- Kemainder is utterly Yoid. This Commendatoꝛp cannot have a Juris utrum, 
which is, utrum ſic libera Eleemolyna pertinens Eccleſiæ ſuæ; fog the Church is 
not his, he cannot take to him and his Sucteſſozs; he cannot lue, oz be 
ſued in a Wzit of Annuitp, oz the like. It ought to be vinculum conjugale, 
between the Reuoz and the Kectozy. Now this is, as if a Man ſhould take 
a Wife with Pꝛoviſton to keep her till he can get a Kicher : See the Gloſs 
upon the Pꝛecedent befoze cited, of Eccleſia Sillatina, which holds, that the 
Pope map make an Juſtitution to a Benefice ko: a Time onlp. Out of 

which oblerve the Fallibility of fozeign Authozs, and kozeign PDꝛactice; koz 


11 
U 
» 

10 


Poſt. 33 8. Accord. 


bp the Laws of England, the Aas ok Pꝛeſentation, Inſtitution, and Jn- Vas: 27. 


duction, are all Authozities given by Law, and muſt be executed accozding 
to the Fozm pzeſcribed by Law, and cannot be modified; foz Actus legitimi 
non recipiunt modum; foz the Law gives the Church, not the Patron and 
Ozdinarp, who are but ceremonious Miniſters, and are appointed their 


Manner and Fozm, which they map neither exceed noz abzidge. So a Man 


Co. L. 34. t. Dow: 


may aſſign ent fo2 Bower, out of the Land Dowable, without Deed : W. . 


But it mult be koz no leſs Eſtate but fo Life, 7 H. 6. 34. 33 H. 6. 2. pet there 
is Intereſt and Authozitp joined. Nap, a Jointure, which is but an Jmi- 
tation of Bower, oz a Baſtard Dower, cannot be made koz the Life of ano⸗ 
ther, Coke lib. 4. 3. Moile 39 H. 6. 40. holds a P2otecion to be void, ik it be 
fo; leſs than a whole Year, M. 6. E. 6. Dyer 76. in caſe of Quarentine the 
* Wife muſt not depart from the Youſe upon her Husband's Death, and re- 
turn when ſhe will koz the reſt of her Waps. It the King grant the Office 

ok Cuſtos Rotulorum, o2 Chief Juſtice to two, it is void, 18 E. 4. 7. J can- 
not Gzant the Offices of mp Gift as Chief Juſtice, fo2 leſs Time than foz 
Life ; if the King grant the Cuſtody of the Land of a Lunatick, abſque com- 
poto, it is void, 28 H. 8. Dyer 26. Fre Torr Og 
But a Commenda perpetua map be admitted; fo2 it amounts to a Colla⸗ 
tion 02 Pꝛoviſton, and hath full Wozds that he map take and receive a Be- 
nefice, void, of the Gift oz Pzeſentation of the Patron, and enter into it 
without Inſtitution, Ec. and take the Pzofits as edo in Commendam foz 
Term of his Life. Wn , | 5 5 

Now it is true, that it is in a ſozt Nequgnant that a Man chould have a 
Perpetuitp irrecoverable in a Thing that he takes onlp to keep; for ſo was 
the O:iginal of a Commendam. But here where the Wozds are ample, to 
make a full Jncumbent, the Wozd Commendam fhuffled. in map be counted 


void, ag in Grindon's Caſe it is reſolved ; the perfecteſt Wozd to make an Jones, 15s 


Appꝛopziation is to make him Parſon; ſo pet a Periphzaũs equipolent, like 
unto this, will ſerve. 9 | N 3 TE Verb . 
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4 Fault. 1 Le. 234, 
235. 1 And. 149. Dy. 


277. P. 55. 


7 Co. 28. a. Ant.! 52, 
2 Cro. 216, utra. 


Nullum temps, Ofc. 


' binds not, becauſe the 


King is in his aQual 
Preſentment againſt 
the Patron. Mo. 900. 
2 Ro. 368. 3 Cr. 119. 
1 Inſt. 90. d. 


Noy. 69. 


Co. L. 344. b. 2 Cro. 
93. 1 Inſt. 345. a; 


Plo. 498, b. 322. a. 
1 Cr. 356. 


Poſt. 316. Palm. 311. 
I Cr. 356. 4 Le, 110. 


Co. 76. 2 Cr. 178 
by. 222. Mo. 52, 


Co. L. 268. 


tan. And A hold it clear, that ik the Patron pzeſen 


Metropolitan. 6 Co. 52. 4. 
Law in the 


politiis adaptande. | 
The fourth Fault of this Commendam is, that it is grounded upon a 
Lapſe, (wherein is to be conſidered the Nature of a Lapſe) which is not 
an Antereſt naturallp, as is the Patronage, but a meer truſt in Law, | 
It the txth Month be incurred, pet the Patron's Clerk chall be received, 
if he be pzeſented befoze the Church be filled by the Lapſe, 13 E. 4. 3 Brook 
Plenarty, 15. 43 E. 3. 11. 11H. 4. 80. Obſerve 7 Eliz. Dyer 241. fog it ſeems by 
that Cale, that the Patron ſhould Pꝛeſent againſt the King's Lapſe, foz he 
hach Damage but fo; half a Year, | 85 | 
A Lapſe cannot be granted over as a Gzant- 1. next Lapſe of kuch a 
Church, neither befoze it fall noz alter. It the Lapſe incur, and then the 
Ozdinarp die, the Ring hall Pzeſent, and not the Erecutozs of the Ozding, 
rp: Fo! it is rather an Adminiſtration than an Intereſt, Fitz. Nat. br. 34. G. 
25 E. 3. 24 Dyer 87: is doubtful, whether co the Ring, oz to the Metropoli⸗ 
ir, ft he * 1 k, and his Clerk be in 
ſtituted, and remain without Jndueton eighteen Months, Pa Ring ſhall 


not Pzeſent upon him by Lapſe, as he map do upon a dite Patronage at⸗ 
truing to him by Guard of Tempozalities, oz of his Tenant's Peirs akter 
Inſtitution befsze Jndugion, Fitz. N. B. 34. 36 K. foz the King cannot have 
Lapſe, but where the Ozdinary might have ad it befoze. Meſme l' ley d 


But a Lapſe (as J have ſaid) is an Act and Offce of Truſt repoſed by 
he Ozdinary, Wetropolitati, and laftiy in the King (who is certum 
& ſtabilimegtum juftitie) the End ok which Truſt is to pzobide the ehure of 
a Hects?, in Default 6f a Patron; and pet ag fo} Him, and to his behoof, 
And thexefoze ag he cannot trangker his Truft to another, ſo cannot he di 
vert the Thing wherewith he is truſted to any Sher Hh : Ind there- 
hough the King c Biſho? map ſuffer he Cl per to ſtand vgid (which 
per is culpa) pet theß cannot bin themtelves, that they will not fill the 
hurch; kes that wers injutia & malum in fe, and therefote ſhall be judged in 
aw, in Deceit of che King, foz cadem mens ptzſumicar Regis, quæ eft Juris, & 
quæ eſſe debet, przſertim in dubiis. 5 * 
' Holy the Ozdinavp; ö he that is to pzefent Þy Lapfe, is ag it were Nego 
tiorum. geſtor, of a kid: of Atteznep made by Law, to do that koz the Pa⸗ 
cron _— it is ſuppoſed he would de himfelk, if there were not ſome Teft : 
Aud cheretoze the Tolladion by Tapte is in Night of the Patron, and fo; his 
And he ſhall lap it as his Poſſeſſion, foz an Aſize l 


— 9 tents f M. 9.44. K N. B. F. The lik w 525 
rain Ppeſentment + f H. 7. 43. EN. B. 37. F. The like it it were by Pts 
viſion of The Pops, 7 E. 3. Fiez. Witixe darein Djeſontment, z. And upon 
17 Edw. 3. 60. e pielent two Deneßees, chould conſent 0; 
agree ko ſuch Commenda as this, it Wonld de void, as ont of dis Warrant; 


theſe Birds bf Ndinitiifixations fox others ape ne 


Bailiffs map reteive Kents of old Tenants, thep cannot accept new up⸗ | 
on Change of Tenants, they cannot enter foz Non Papizent of Rent, much 


extended bepond Ozds / 


a — 
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moze in Caſe of Pzocurations made by Law, theMeaſon is, they are but a 
p2oviſional Miniſterp, ko: Cale of Necedity, and cprtain Benefit of the Lond. 

The Ecates and Perſons of Jdcots and Lunaſicks are by Law intruſted 
to the Ring: It thercfoze, the Uing ſhould gr fit to one that intrudeth up- 
on the Poſſekons of an Ideot oz Lunatick, J takes their Perſons unlaw⸗ 
fullp, that he would not meddle with them, bur ſuffer them to do their 
Pleaſure, theſe Oꝛants were void. Fo? theſe were Las of Juſtice, and Ot⸗ 
fices of a liing, which he cannot put off: Ceſſa Regnare, fi non vis Judicare. 
Aud in theie Things the King is never ſuppoſed by Law ill affected, but 
abuſed and deceived ; koz, Eadem præſumitur mens Regis, quz eſt juris: So the 
7 H. 4 42+ B. and 21 E. 3. 47. the Earl of Kent's Cale, ik the Ring being but 
Guardian grants the Land in Fee, the Gant is void. So we judged 
latelp; if a Sheriff make an Under-Sheriff, and take Bond of him, that 
he ſhould not ſerve Erecutions without his Conſent, the Bond would be 
void; ſo it is reſolved C. Lib. 7. 36. that tve King cannot give awap a Pe- 
nal Law: So here, if the King having a Lapſe ſhould grant to an Intru⸗ 
der that he would not p2eſent to the Church, pea, oz perhaps, if one ſhould 
Alurp upon the King's Lapſe, and the Ring ſhould grant to the Uſurper 
that he would not remove his Clerk; fo2 this were a Beach of that Truſt 
which the Law repoſeth in him, as well ko: rhe Dehoof of the true Patron, 
as fo2 the Good of the Church; foz by this Means the Patron ſhould loſe 
his Patronage. | 

The fifth Exception, oz rather Argument, out of all the fozmer Excep⸗ 
tions, an Appendix, oz Cozollary after them all J dzaw, a praxi Beneficio- 
rum in Anglia, as Rebuffus Wzites, de praxi beneficiorum in Francia. oz bp 
the Law and P2acice of this ficalm, we muſt judge here, not by the Pra- 
dice of Fozeign Nations, much lels by the Pzactice of Rome, the Pope's 
Tempozal Pzincipality oz Demeſne of the Church, which thep call patria obe- 


dientia, but we map well call it patria jugo aſſueta o; ſervituti ſubjugata. And 


beſides, we know not the Conſtitution of their Patronages and Church-lt- 


vings in Fozeign Kingdoms. But this J lap, that no Man ſhall ſhcw me 


Book of Law, Statute, Authentical Reſolution, oz Judicial O; inion, no 
no2 Hiſozy, noꝛ Chzonicle, that did ever allow in this Kealm a Commendam 
in the Capere, 02 Apprehendere, and to hold propria Authoritate, fo2 a Time 


leſs than fo2 Life, either from the Pope, oz any other; but ſuch Opinion, 


as hath been, hath been againſt it, neither ſhall any Man ſhew me the Woꝛd 
Commenda in Book of Law oz Statute of England, befoze 25 H. 8. onlp 11 
H. 4. 76. Thirning and Hanckeford agree, that the Pope map gzant to a Bi⸗ 
ſhop to take Deaefices de Novo. And likewiſe Horton, and Hanckeford therc, 
that one may be made Biſhop of divers Sees bp the Pope, if the Patron 
aſſent; which J grant, underſtanding Benefices totallp, with Conſent 


of Patron, and free from the Exceptions that J have, and ſhall rake againſt 
it. 


Bodin de Rep. 4. cap. 
6. f. 452. Ro ſt. El. t. 
544. 


1 Co. 44. 2. 11 Co. 
74. b. 


Ant. 13 


Poit. 133. 


The ch Neaſon up- 
on the niſt great 
Point. 


In the Caſe of the new Book of Entries, fol. 521. Paſ. 43 Eliz. Rot. 1028. 


by the Quecn, againſt the Biſhop of Coventry, and Crumpton, Warburton, 
and Kingſmel], Judges argued openlp, and at large, againſt the Commen- 
dam foz the Queen; and Anderſon alſo declared his Opinion fo, But Walmſly 
declared his Opinion to the Contrarp, without Argument. Whercupon the 
Queen's Attoznep entered a Nolle proſequi. | = 
New it is to be obſerved, that all the Jnventiong ok the Pope cancerning 
the Diſpoſition of Benefices, Viſhopzicks, and other Church-livings in 
England, were ſtill to make Perfect, not mutilate Jncumbents, As Appꝛo⸗ 
pꝛiations, Collations, Pzoviſiong, Commenda retinere, as it is called, and 
Hielervations, which was not of it (cif a Beſtowing of a Benefice; bit was 
only a Declaration what Dignities of Benefices he did reſerve to be diſpo- 
ſed by himſelk, and no other: Whercupon afterwards was to follow another 


2 And. 121. 


Proviſion made true 
Incumbent though in 
a Mainer extruurdis 
nary. 

This Commend a hath 
neither Matter nor 
Form. 


Ac of P2oviſion, 02 Collation to give it Execution, And this he would 


make ſometimes by particular Benefices, ſometimes by whole Pꝛovinces, 


and Kingdoms, as appears befoze in the Extravagant of Cl 266 ohh 
And the Stat. 25 E. z. of Pꝛoviſoes. b | 8 ement the 5 


= Jow that P2oviſion did make a perfect Fucumbent perpetual, as well as 
the ozdinarp Form of Inſtitution, Tc. See Fitz. Na. Br. 37. C. 18. Ed. 3. 23. 
41. Ed. 3. 5. and Stat. 13 R. 2 Raſtal, P2oviſions 12. made againſt Pꝛoviſt⸗ 
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ons to come; pet enacte 4 that ſuch as were in Poſſeſſion alreadp by P20- 
viſions, ſhould enjop them during their Lives. Againſt all theſe Pzaciceg 
of the Pope of Collatiohs, Pꝛoviſtong and Keſervations, the Statute of 
P2:oviſoes did fo2tifie : as the State ſo impzovident as not as well to 
fozbid theſe Commendams, Ning moze miſchievous if thep had been then 
known oz allowed by Practice here? Oz was the Pope lo gentle as not to 
have uſed this Devile to leap out of the Laws of Pzoviſozs, if it would have 
pꝛevailed here, as he uſed it in other Countries, to defeat the Canong a⸗ 


Nainſt Pluralities here, and as he did uſe in this Kingdom the Commen— 


Ant. 107. Vaugh.25. 


Ant. 107. 


Cr. Jac. $92. 


Co: L., 383. b. 387. 2: 


dam retinere, becauſe it was not of the Wozds and Meaning of the Law, in 
Bat there was neither Avoidance of the Veneſice noz Intermedling with the 
Patronage ? | 28 

The fürſt Mention that is made of the Wozd Commenda in Book of Law je 
27 H. 8. where the Archbiſhop is ſaid to be Commendatorius Sancti Albani 
which might either be in the Retinere, oz elle bp an abſolute taking. The 
next is the Statute ok 28 H. 8. cap. 16. where the Statute making mention 
of divers Kinds ok Bulls and Bzicks of the Popes, nameth (inter alia) 
Commendams and Crialtics, and enacts, that the Partp ſhall enjop the Be; 
nefit of ſuch of them only, as might be granted by the Archbiſhop, by the 


Statute of 25 H. 8 So this is ſtill under the Queſtion, and argues, that 
all was not permitted to the Archbiſhop, that the Pope took; upon him, 
Which was plaiulp true in Trialties, by the Statute of 21 H. 8. and this | 


Statute of 25 H. 8. But the Commendam in the Retinere map be made Tem: 
pozarp fo2 Years, 02 any Time whereof the Difference is manikeſt, ik their 
Nature and Reaſon be obſcrved. 

The Difference between Retinere and Capere, is no leſs than between hold⸗ 
ing and retaining that which is alreadp mine own (which is free from all 
the Exceptions befoze taken to the other Kind) and the taking that which 
is another Man's, and therefoze take the Cale, that J am already beucficed 
bp Pꝛeſentation, Ec, in o2dinarp Fozm, and J would take alſo a Biſhop- 
rick, which of his own Nature would avoid the Denefice, wherekoze JJ ob- 
tain a Diſpenſation, that J may hold this Bencfice fo2 three Years, though 
AT take the Biſhopzick, which then i take : J remain the ſame Parſon ſill 
of the ſame Benefice, in no lcſs Eſtate than 4 had befoze, and here is no 
Injurp done neither to Church nor Patron: Po; though it be damnum, pet it 
is abſque injuria. Now when thee Years are paſt, the Benefice voids, as 
it ſhould have done at the firſt, if there had been no Diſpenſation'; like un- 
co Fee-ſimple warranted fo2 Life, though the Warrant be Tempozarp, pet 
the Thing warranted, and to be recovercd, in Value is Perpetual ; fo? it 
is a Warrantp of a Fee, though not a Warranty in Fee. So the Commen- 
dam retinere, &c. is of a Perpetuity though it ſelf be not perpetual. And 
of the Allowance of this in Books, ſee the famous Cale of An. 11 H. 4. 79. up⸗ 
on the Common Law and Statute Pꝛoviſozs, both Fitz. Na. Br. 36. and Jo. 
Parkhurſt's Caſe, M. 6. and 7 Eliz. Dyer 233. And Holland's Caſe, Co. lib. 4. 


75. Dav. 77. a. b. 78. a. 4 Co. 79. Palm. 478. 2 Cro. 691. Winch. 94. 


Now though the Statute ſeems to give Power over all Diſpenſations 
granted at Rome, wonted and unwonted, and all Diſpenfattons generally; 
pet it muſt have Conſtruction, ſuch as were allowable and allowed by thc 
Laws and P2actice of this Realm, foz elſe it ſhould make our Yoke heavi- 
er than befoze: And the Statute meant not to create new Powers unli⸗ 
mited, but to tranſlate from the Pope to the Archbiſhop, with Reſtrictions, 


as was obſerved befoze. Now though the Pope did ſometimes attempt io | 


grant Difpenſations againſt the Laws of the Realm, and perhaps added 
Fulminations, pet they were but bruta fulmina and mine inermes, and Idola 
conceſſionum. Foz thep are no Gzants indeed that have no Fozce, and thcrc- 
foe againſt the King's Gzant pou map plead non conceſſit, if it were not 
his to grant. Co. lib. 6. 15. And therekoze the Defendant here hath aver⸗ 
red, that the like Commendams were granted to the Biſhops of this Keaim, 
befoze the Statute, which the Plaintiff hath by P2oteſtation denied. But 
the Averment is vain, if the Law judge che Contrarp, as is his Pꝛoteſta⸗ 
tion alſo, that this Commendam is not againſt the Statute of 21 H. 8. ot 
Pluralities, 51 | The 

| Ti 
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Vraag Fault that J Align in this Commende 
th>Statute of 21 H. 8. of Pluralities, touching uh | Bn is 

of this Statute 21 H. 8. cap. 25. to pꝛeſerve it, J[gvill explain mp ſelf the [ 
moze Jargely, becauſe we are now upon a Poze that map utterip Defeat 

that Statute, which was a molt religious anß politiek Church Law, and | 
J may ſap almoſt a Kedintegration of choſe Yolp ancient Canons, and a 


19, chat it 1s againſt trasheen Reaſon upon | 
ich, and the Pꝛoviſion tac firſt great Point. i | 


— — — — 


Neſtoꝛation of the Church, ruined bp the Popos Tot quots, Dilpenkations il 
and Tolerations ; fo2 chough iyis be in rhe Caſe of Biſhops, which can be ! 
but rare, pet like Diſpenſations map be granted to any common Churehman 1 


to take in Commendam Ten Beneſites to hold fo2 Years, oz lo long as be 

ſhall hold another Benefice Whereok he is perfea Incumbent. Foz oblerve, 

the Scope of this Law was to appꝛopziate to everp Flock his proper Paſtoz, | 
both in Sodp and Mind; in Body, that he ſhould be the Husband of one | 
Wife ; Una Eccleſia unius Rectotis: In Mind, that having but one Tencfce | | 
(ſaving ſome ſpecial Favour and Conſideration) he ſhould nor Farm, G2aze, | 
noz mingle himſelf with Secular Affairs, that migit withdzaw his Mind. 1 
The Policp of this Law J obſerve in this, that che Time now at this b ö 
Parliament inclining againſt the Pope (koz 21 H. 8. was that Parliament 4 
that continued 25 H. 8.) pet they did not ſtraightwap take awap from the 
Pope the Power of Diſpenſing Pluralities (which was one of the greateit | 
' > eEnozmities of his Power, and was pellis incroicus of his Coffers) but they 


provided, that his Diſpenſation ſhould not be ſuXctent of it lelk; but muſt 
= onlyſecond a Qualification, which Gould come from Lozds and great cen, ; 
| wherebp the ling did dzaw them to his Part from the Pope, by viviving t 
his Power in this among them. : : | 0 
. Now touching this Statute; Jagree clearly, that Viſhopzicks are not f 
within the Law' under the Wozd (Veneſices) lo that ik a Parſon take a Bi⸗ 1 
ſhopꝛick, it avoids not the Denefice by Foce of this Law, but by the ancient it 
Common Law, as it is holden, 11 U. 4. 60. but J hold it is as clear, that it 
if a Biſhop have oz take two Dencfices, Parſonages, o; Vicarages, with 
Cure, cither by Hetainer, oz otherwiſe de novo, he is bircalp as to thoſe 
Brnefices Within the Law; fo2 he is to all Purpoſes fo? thoſe nor a Biſhop 
(whether it be in his own Dioceſs oz not) but a Parſon oz Vicar; and by 
that Name muſt ſue, and be ſued, and Pꝛelcribe and claim, koz the Wozds 
are Plain. Ik anp Parſon having once Benefice with Cure, cc. take ano- 
ther, Tc. whoſoever will hold two Benefices, muſt have both ſuch a Quali⸗ 
fication, and ſuch a Dilpenſation, as the Law 21 H. 8. requires. And rjzere- 
upon J am of Opinion clear, that if a Man be qualificd Chaplain to ann 
Subject, and then be made a Biſhop, his Qualification is void, fo as he 
cannot take two Benefices de novo after, by Fozce of that Qualification, 
but ik he had Lawfullp two Benefices bekoze his Biſhop2zicli, he map, by 
Dilpenſation of Ketainer (beſides his fozmer Diſpenſation, to take two Be⸗ 
nefices) hold them with his Biſhop:ick. And if a Man, being the Uing's 
Chaplain take a Viſhopzick, J hold, that he ceaſeth to be the King's 
Chaplain; and Biſhops are not in that reſpect Chaplains ta the King, 
within the Meaning of this Tam. So that the Clauſe of the Statute, that 
gives the Xing Power to give as many Benefices as he will, of his own 
= Gift to his Chaplain, will not ferve them. | 15 
Nom where it was objeged, that this Commendatory is not within the 
Sctatute ok 21 H. 8. fo2 two Zeaſons: Firſt, becauſe being but Tempoꝛarp, 
he neither is, no? can be induled, which the Law requires. The ſecond, 
that Clifton was the later Beneſice received, and therekoze it ſhould be South- 
fleet, and not Clifton that ſhould avoid. . 
4 anſwer to the firſt, that it is the Ockte of Judges to advance Laws 
made fo? Religion, atcozding to their End, though rye Words be ſhozt, and 
» Uunpcrfeca, Magdalen Collzge's Caſe. Otherwiſe if a Man rake Twenty Be- 
-— nefices, and enter and take the P2ofits of them all, but take no {02mal In⸗ 
ſirument. of Znducton, he ſhall be out of the Law, Durus eſt hic ſermo ; and 
ſo that Statute Sect. 4. It Hath onlp theſe Mozdg, really intituled oz poſſeſſed, 
and hath not the Wozd of Induction. And Sed, x5. it is provided, that a 
Vencfice Xpp20priate ſhall not be taken a Beneßte with Cure within the 
| 0 Law, 
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'Law, elſe it had been; 


ſeſſion without Inducti | | n 
But another clean Anſ\per is, that the main Scope ok this Law is to abo n 
and diſable all Licences, 8 Unions, Tolerations, and, other 8 
Faculties whatſoever from Rome, o; elſewhere, whereby anp Gould be eng- 
bled to rake, receive, oz have any moze Number of Benefices, or in othe; | 
Coke lib. 4. 79: Fo:m than is pzcfcribed by thar Ac. Now as it is judged in Digbie's Cale. n 
a Bencfice is taken, received, and had by Inſtitution only; and therefo;x - 
a Qualification, o; Dilſpenſation following comes too late. * 
Why then obſerve the Conſequence, ik a Man having one Benefice wi in 
Cure by Inſtitution onlp, accept another by Inſtitution onlp, without Dij, 5 
penlation; the Common Law makes Avoidance actual ik the Patron will. ke 
ow if this Diſpenſation to take Beneſices without Number be utterlp vod 


it it hath no fozmal Jnducion, bur it gives P. 
z and (o doth this. - x 
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one de novo, except by Qualification he can be a Chaplain, and alſo by a bt 


4 y the Law, then are theſe Benefices taken without Diſpenſation, and &@ 7 
1 void, eſpecially being by a Biſhop. And Þ hold, if a Man take a Trialty Pt 
Wt which is not allowed him, ye cannot by that take two Benefices, becaug of 
4 his Diſpenſation is void. ; 28 . 
NET _ Alſo Jam of Opinion, that if a Man have a Bencfice with Cure wozth ed 
i above eight Pounds, he cannot without Qualification and Dilpenſation re 
1 pꝛoture another with Cure to be united to it after, though thep make but w 
1 one Benefice ; fo2 this Cautel ok Anion is provided fo2 bp expzeſs Name, E 
11 But of Unions bekoze. Jam of another Mind, and Tollcrations are alls fit 
11 excluded, which is a pzoper Woꝛd koz this Caſe of Commendam temporary; n. 
4 | fo: it is wh allowed, but tollerated, non præcepto, ſed permiſſione, as the Ca- tl 
1H non ſpeaks. | = th 
„ ing ſpoken thus much of the Statute ok 21 H. 8. Now obſerve how n 
Wh Jealous this Statute of 25 H.8. is, that nothing be done bp ir to the Pꝛe⸗ C 
5 | Judice of the other: and therekoze the proviſo foz the Pzeſervation of it is b 
a 5 intulcate with a Triplication; and as Solomon faith, Funiculus triplex non P 
18 1. facile rumpitur. This Ac ſhall not extend 10 repeal, oz derogate, Et. b 
of 2« a No?2 5 give Licence to take, receive, o: have anp moze Number of Bent⸗ 4 
by - tices, Et. | ” be OP | 
if 3. That the A of 21 U. 8. ſhall ſtand good in all Intents, acco?ding to the £ 
+ true Meaning, Ec. Now this Commendam croſſeth all theſe Points; and t 
'F | namelp, it gives Power to take and reccive (which are the very Wozds of ' ft 
1 the Statute) without reſpect of Time, moze, oz leſs, one, o: moze Benefices < 
16 with Cure, and the fame to enter and take, and have the P2ofits, Tc. 1 
nl | This allo gives Anſwer to the ſecond Objection, that Clifton ſhould not 
"18 avoid: Fo2 J hold (as J have ſaid) that a Biſhop by Diſpenſation niay 
” | Vauzh. 25. Accord, retain as many Bencfices as he had Lawfullp befoze, but can take none bh 
q | | new (if he had his Number befoze) foz the Wozds are as well againſt having ? 
"i of Benefices, as taking, And if he had none befoze, then he can take but 4 
| 


| 

' 

MW 

'$ double Diſpenſation have Licence to take two Benefices, and hold them with 
4 | a Biſhop2ick. = 

U ; 


BS 8 a at 


Thz cen h Reaſon The laſt and ſeventh Fault that J Alſign in this Commendam is, that 
pan doc though there be a Latitude of Diſcretion left to the Archbiſhop, pet he is 
circumlcribed with theſe Cautions, Sect. 3. that the Diſpenſations be Neceſ 
ſarp and Convenient in the Caſe of the Ring himſelf; and the ſame Se&ion 
hath theſe Wozds, which in Caſes of Neceſſity map Lawfullp be granted; 
and Sect. 12. ſpeaking of the Hicfuſal of the Archbiſhop to grant Wiſpenſa⸗ 
tions, it is added, that of a good, juſt and reaſonable Cauſe ought to hav! 
the ſame; koz it is not Diſcretion cum ratione inſanire. 1 8 
The Stat. Sect. 3. gives the Archbiſhop the Examination of the Cauſes 
and Qualities of the Perſons, pꝛocuring Diſpenſations ; and therefoze if he 
affrm the Cauſe juſt, as the Exilitp of a Biſhopzick, oz the Quality of the 
Perſon wozthp, againtſt theſe there ſhall be no Exteption noz Averment 
by Court, oz Party; pet this Point is very imperfect in the Plea ; fo? the 
Diſpenſation doth not affirm it aſſertive, as thep ſpeak, that the Eiſhopzick 
was inſufficient, but that the Biſhop's Petition did fo inkozm. 


Put 


3 


+ a 

. 22 

'. 1 —_ 
4 
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Put now the Diſpenſation map be ſo groip and palpably mineceſſary - 

"Kan? mooxpenient, as no Liberty of Diſcretion can hefend ir. - Suppoſe it 

Statute hath not given it to the Archbiſhop, and pet it is no otherwiſe re⸗ 


* 


lter upon the Heir, not lo upon a Feoſſee without Pꝛook convenient, Eſt quid- 
"dam perfectius in rebus licitis. Se Daint Paul, 1 Cor. 10. 23. All Things are 


Lawful, but all things are not Expedient. And this is finely ſpoken bp Tully, 


Biſhop of Coventry & Lichffeld.Y 


N 


— _ * 


> Tot quot, and pet that was common with the Pope: But this 


trained, but by theſe Mozds, ond the Starure bf 21 H. 8. and this Com- 
mendam is almoſt as ill, Infinitum in jure reprobatur, It was infinite in Na⸗ 
* Fure of Dignities and BDenefices, in Place where, in Time when, in Oder 
how they ſhall be gotten o: holden, in Number, fo2 thep map be Twenty oz 
_ —Thirkp (mall, o2 Ten verp good: 1 | 

Jn the Tine of Popery. This 1s like the Fraud that is called Apparent, 


fuppsle that there were not many wozſe 


where the Father inkeoffs the Son and Heir, 33 H. 6. 14. the Lozd map en⸗ 


Eſt aliquod quod non oporter, etiamſi licet ; Quicquid vero non ſicet, certe non 


oportet. 


Sce Mildmayes Caſe, Co. lib. x. 177. A Teaſe koꝛ 1000 Bears was diſſallow- 


ed, though a Power were rcierved to limit any Eſtate ko: Years, koz any 
reaſonable Conſideration, as to Him ſhould be thought good, per the Land 
was his own betoze, 4 Ed. 2. F. Waſt. 11. A Leaſe of an Houſe and Land, 
Et quod poſſit eommodum ſuum inde facere meliori modo, quo ſibi viderit expedire, 
ſine contradictione aliqua, pet he map not pull down the Houle; fo? there is 


nothing mo2e tontrarp to Liberty, than Licentiouſneſs, no; to Diſcretion, 


than Fooliſhneſs. In maxima potentia, minima licentia. | _ Saluſt. 
And now fo! the other Wo2d of the Statute, that ts to ſay, neceſſarie, Lex au. 144. 
neceſſitatis eſt lex remporis, ſcilicet inſtantis. And therefoze it is well ſaid, ne- 


. * 


ceſſitas legum vincula irridee. But this is, when you map perceive the Caſe 
bought to extream Neceſſity then when the Na is done, the Law permits 
pou not ts kill him that aſſails pou, when pou dzaw near pour laſt Refuge, 
becauſe pou fozeſee that pou (ſhall be driven to ir, but pou muſt fozbear till 


that Neceſſity be at his full Period, fo? till then it map be otherwiſe p2e- 


vented oz remedied. So J am of Opinion, that if a Commendam were 


\ granted to a Biſhop of a poo2 Biſhop2ick of a Church certain, nom full, ro 
rake Effect when it ſhould fail void, that it were not warranted by this Sta- 


* Cute; fo2 it muſt be certainly neceſſarp and convenient when it is granted, 


And here bekoze the Chureh is void, he map have a better Biſhopzick, oz 


that Biſhopzick map be bettered. 
Dom to the lecond great Point, whether the Patent of the King, called his Ti< ſecond gre= 
- Pzeſentation, fhall be judged to have the Fozce of a compleat Commendam in 


it ſelf, oz ſhall ouly ſerve to give his Conſent as Patron to the Diſpenſa- 
tion, befoze made bp Fo2ce of the Statute, as was pꝛetended; that is the 


Queſtion. | 


At is firft to be eonfeſſed, that the King hath Power to do both, tell what 
both are; and therefoze had Election to do the one, o2 the other, oz both, ar 


- his Pleaſure. 


Now in caſe of Elections, where an indifferent Ad map be taken divers Feger, Co. L. 145.3 


wass, let us in a Wozb (ee how they ſhall wozk either by the Aa of the 


Partp, oz Diſpoſition of Law, 
And firſt, if pour Act map wozk two waps, both ariſing out of pour Jin- 


tereſt, Election is given to the Patient to uſe it either wap, as Sir Rowland 
_ Heyward's Cale, 37 Eliz. Co. lib. 2. 35. Ye was ſeiſed of the Wano? of Ditton, 
whercok the Demeſneg were Part in his Poſſeſſion, and Part in Leaſe, and 


did demiſe, bargain, and fell the ſame to Warren, and others, fo2 17 Years 


.. afterhis Death; and it was reſolved by the Judges in the Court of Wards, 


. and Sale; but not yore Bays to one intire Act, and one intire Thing. 2 Cr. 290. 


| | g hh, the other by an 1 0 206 3 02 Power, and the Ac be Indifferent, a 


that the Leſſees might uſe this, either as a Common Teaſe, oz ag a bargain 


On the other Side, N the Ae wifl wozk two Maps, the one by an Jn- 
aw will attribute it te the 


— 
- 


uteriſt, aud not to the Authority : And 
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Colt & Glover verſe 
Biſhop of Coventry & Lichfield. 


Fo you muſt take it, koz fictio cedit veritati. And therefoze fo it was rulcdjt T. 


all co the Uſe of (ſuch Perſon, and of luch Eſtate as he ſhall give, oz dilpole 1 + 
bp his Will; and akter by his Will gives and deviſes all his Lands to! 


ok Bepile. And upon the lame Keaſon is the Caſe 21 II. 7.-of a Feoffment | ne 


the Ale of ſuch Perſon, Tc. as bekoze, and then deviſed that third Acre ut Fr 0 


attozding to the Law, is but a meer Authozitp limited bp that Law, and E. 5 


* 4 j 


Sir Edward Cleare's Cait, Mich. 41 and 42 Eliz. Co. lib. 6: 17. thac if n 
be leiled of thzee Acres of Land holden in Chiek, and makes a Fodffment ot 


S. and his Heirs, that this ſhall carry but two Parts of the Land, in pom 


made jointlp by the Feoffees, and a ceſtui que uſe. | = Li 

And laſtlp, where Jntereſt and Authozitp meet, ik the Partp declare cleq;; ſu 
ly that. his Will is, that this Ac ſhall take Effect bp his Autho;ity, 3 
Power, there it ſhall pzevail againſt the Jntereſt ; foz modus & conventio vin. VS 
cunt legem; and therefoze in the ſame Caſe of Cleare it is agreed, that if 8 #* 
the Deviſo? had recited his Power, and had relied upon that, all wouly = * 
have paſſed bp cxpzeſs Declaration of the Partp himſelf, Nap moz:c, though = 
the Partp do not make an exp:eſs Declaration, pet if his Act do timpong © 
Neceſſitp to wozk by his Power, oz elſe to be whollp void, the Benitguiiyof = 
the Law will give wap to effec the Meaning of the Party; and therefo;e i” 
that Cale it was reſol ved, that whereas Cleare was ſcilcd fo2 Example of thic 7 
Acres of Land, everp one of equal Value, and conveped two of them to his 
Wife, fo2 her Joinrure, and afterwards made a Feoffment of the third, is 


ſupra; that Deviſe was good by Fozce of the Authozitp ; fo2 elſe the whole 
pe * utterlp void, having betoze given the other two Parts to 

Z. RT = 

Now then fo2 the minor P2opoſition, how this Caſe fits the fozmcr Kules _ 
and Diſtincttons. Jt is firſt to be obſerved, that the King's Patronage, 
and his Aſſenting to the Commendam inthat reſpec, is pzoceeding from Jn: _ 
tereſt: But the King's Aſſenting to a Commendam made by the Archbiſhop 


ha tw + bp © oe 22 


*. .a a. — n — 2 


ſo far it was perfozmed in the firſt Confirmation bp him made. And the 
making of a compleat Commendam bp the King hath an Operation out of © 

ntereſt (if he be Patron) and though he be not Patron, pet is it nota | 

are Authozitp derived from another, but inherent in his own Perſon, a. 
mongſt other Somers and Authozities annexed, and incident to the Crown, 
to which the Patron muſt Conſent, _- i 1 | 22 

Now let us ſee what map be taken to be the Kiing's Mind in this his 
Patent. | | | | a 
"Firſt, if the King had begun with a direc Kecital of the fozmer Comme. 
dam, and then made his Pꝛeſentation, and Commendation of the Church io 
the Biſhop, as here he doth; lea ut liceret, &c. ſecundum vim, &c. prædicta. 
rum literarum diſpenſationis, the Patent it ſelf, eſt cujuſdam facultatis. No Man 
would have doubted, but that acco2ding to this plain Declaration, and ac: 
coding to Cleare's Caſe, it would have w2ought no moze but the Aſſent and 
Act of the Patron to eſtabliſh the fozmer Commendam. 


. , 


Now this in Effect ſounds as much; fo? it concludes upon the fo2mer, which 
ſuppoſeth a kind of Recital of that fozmer Commendam, in the King's thought, 
in the fozmer Part, though it be not expꝛeſſed: And the ſecundum vim, Kc. 
is full, whereſoever it is placed. _ Tu OI 8 

Now, either there was a fozmer Dilpenſation, 02 none. Ik there were 
one, the Ring means to eſtabliſh that; if there were none, oz a vord one as 
void Cuſtoms, 5 E. 4. 14. (which is as none) the King deceived, and lo 


Now FJ ask, if the Bithop had taken his. 200 Marks a Bear befoze, | 
whether by this Patent of the King. he might have taken this over and 


nw 
* Is 


Clearlp no; foz he muſt take it ſecundum vim, &c. And the Biſhop in 
pleading hath acknowledged that; fo2 he avers, that all his Livings are , 
miner rat / 8 %ͤ;ö ͤ -:- 

Alto he pleads that the King by Fozce of his Lapſe did make this Patent, | 
Ec. 1c. ratione prerogative ſuæ Regiæ, per lapſum temporis, ſibi devolut. per Lite- 


Now 


ras ſuas Patentes, &c. 


Z 4 Tote of 9 7 
on that he hath relied. 


Colt &. Glover werſ. . 
Biſhop of Coventry & Lichfield. & 


3 this general Power to make Commendams is in all Caſes alike ; 
tereſt to eſtabliſh a Commendam of the Archbiſhops 1s onlp by 
s Patronage, which he hath bp the Lapſe in this Caſe, aud up- 


Laſtly, obſerve the Frame, and it is clear, that the King had no Purpoſe, 


1 neither hath the Patent the Teuour of an immediate Commenda; foz it doth 
” confſt but upon thꝛee main Clanſcs, whereof there is but one that is Clau- 


\ to 


© {1a conſtitutiva, and the other two are Clauſulz conſecutivæ, og conſequentes. 


The. firſt is, that the King doth p2eſcent him, and commend, give and 
g2ant the Church to him; this doth conſtitute, pzeſent, and commend 


3 the Church to him Acually, and this was proper and miceſſarp fo2 the 


" Ling to do, as Patron, to give Fozce and Effec to the firſt Commenda, and 


the Woꝛds are apt enough to impozt his Aſſent effeaual : And lo it is in 
the Cale of Heale, againd the Biſhop of Exeter, 43 Eliz. No. Entr. 473. 

The ſecond Clauſe which muſt make the Commenda immediate, oz none, 
is not a ſnbſtantive, oz conſtitutive Clauſe of it ſelf in this Fozm ; Et in- 
' ſuper conceſſit Dominus Rex eidem Epiſcopo, quod ei bene liceret, which pet 
would have been much checkt by the Clauſe of that Sentente, ſecundum vim, 
Kc. But it is clean contrary thus, Eccleſiam Commendavit, & conceſſit ita, ut 


: eidem Epiſcopo bene liceret, &c. Secundum vim, &c. Which amounts but to 
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this; that the King commended the Church unto him, being his by Lopſe, 
to the End to enable him to have it in Commenda, oz fo that he might have 
it in Commendam bp Fozce, and accozding to his tozmer Dilpenſation: There 


can be nothing moze clear. 


The laſt Clauſe ad quam rem, &c. ad debitum effectum perducendum, had no 
Colour at all to make an abſolute Commendam, fo; it doth not pꝛetend to 
make any new Thing, but to b2ing that co Effect, which was befoze ſpoken 
of, (ce the Cale, H. 3 & 4 Phil. & Mar. Dyer 141. King H. 8. appointed by his 
Will, chat the Lady Mary ſhould have Land to hold ſo long as ſhe should 


keep her ſelf. Sole, E. 6. granted them unto her koz Term of her Life, ſecun- 


dum tenorem Teſtamenti, H. 8. She granted a Rent out of them; and then 


. E. 6. died: A Quære is made, What ſyall become of the Rent which de- 
pends upon the Yaliditp of her Eſtate, and that upon Deceit to the Ring, 
bp not; but clearlp, if there had been no Will, the Eſtate would have been 


void; fo2 the Ring was deceived ; lo here, ik the firſt Commendam be void, 
So the Caſe of the Abbeſs of Sion, 38 H. 6. 33. the King ſeiſed of a Ma⸗ 
no2 with the Advowſon appendant, granted the Mano? to J. S. fo2 Life, and 


then granted the Mano? to I. D. after the Death of I. S. habendum una cum 


advocatione. And then by Parliament the King reciting both the Gzantg, 


= confirmed them by Parliament, pet the Advowſon paſſed not. 


As to the third great Point, whether this Commendatory might be ad- 
mitted to plead to a Quare Impedit at the Common Law, oz by the Mean⸗ 
ing of the Statute of 25 E. 3. cap. 7: pro Clero Stat. 3. whereof read the Wozds 


- of the P:eamble and Body (where the Ozdinarp gives a WBenefice right- 


fullp by Lapſe) ſo that is the Caſe of a perfect Jincumbent, which he calls 
a Poſſeſſo2 ; and then enacts, that the Ozdinarp oz Poſſeſſo?, in all Caſes 
like, Gall be received to counter-plead the Title, and to defend his Night, 
although thep claim nothing in the Patronage, | 


Firſt note, that the Miſchief of the Commendatory, fo2 not being admit- 


ted to plead, ought to move no Man; fo? the verp true Jncumbent was in 
that Miſchief till this Tam: So that ik the Statute did not relieve this 
Kind of limited Commendatory (whereof, as J have ſhewed pou, no Law oz 


4 Le. 140. 


5 Co. 11. b. 


poſt. 231. 


The third great Point. 


Dy. 1. d. 7 Co. 26. a. 
Do, 163, 379. Jones 
101. ; ; 


P2actice ever took Linowledge befoze, no2 after that Statute) that he hath no 


Cauſe to complain. | 

Note, that if a Commendatory were not in Law a Poſſeſſo2 of a Benefice, 
that is, an Jncumbent at the Common Law, then is he not relieved by the 
Statute ; fo2 it makes no new Poſſeſſo2s, but gives the old Leave to plead ; 


if he were a perfect Parlon, he were within the Pluralities at the Common 
Law and Statute, 21 H. 8. e | ye 


Y Now 
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3 Co. 26. a. 1 And. 
238, 255. 


Cr. Car. 232, 236. 
Cr. Jac. 646. N. B. 
114. u. 


Vaugh. 58. Accord. 


Mo. 385. Ant. 103. 


Sruütute ut 3 
Quare Impedit aftdtnſt the 
ade Title 


Now let it not ſcem unreaſonable thar he ought to hold his Poſſeſſion, aſh | * 
pet he may be lo diſabled to plead in ſome ſozt,, that being ſued, haſt; | 7 
defend himſelf; ko; if every Mau might in everp Caſe alike, pleac what 9e 
would, and in what ſozt he would, pingui Minerva, it might be better ⸗calleh 
Talking at the leaſt, than Pleading, And Lic. cap confir. 123. it ſhould ſeem 
had little Underſtanding to admoniſh his Son, chat ic is one of the mo | 
honourable, landable, and p;ofitable Things in our Law, to have the 
Rnowledge of well pleading in Actions real and perfonal, and therefoze 
counſeled him, demitter ſon courage & cœur de ceo apprehend. And there iz 
(ag Bracton fapys) a great Heſemblance between pugna milicaris & civilis. And 


therefoze as in a Battle pon will not put everp kind of Weapon into every 


Man's Hand, noz appoint all Men confuſedlp to all Services; but ſozt Men "7 £2 


actozding to their ſeveral Faculties, and appoint to everp Man his own 
Station, which he muſt ſfand, and not leap into another Man's Place 
though with Hope of Suceeſs (which if he do with Succels, pet he deſerves 


Death by the Martial Diſcipline, whereof rhe Romans were the great Ma. 
ſters and Teachers:) Muth mo2e exactly does the Law aftign to every Per; 


ſon in this Civil War his p2oper Action and Office, accozding to the Pro- 
P2ietp of his Caſe and Facuftp. And therefoze at the Common Law, the 


Jncumbent, on any other that claimed nothing im the Patronage, could ng . 


counter-pkead the Title of the Plaintiff in a Quare Impedit, becauſe that was 
foz Title to the Patronage, wherewith he had not to do. And it wag x 


gainſt treaſon, that any Man ſhould contend fo2 that He neither had nor 


claimed : The Bailiff in Alſize cannot plead a Keeleaſe, but ſhall be holp 4 


by Certificate of Atze. And therefoze, firſt the very Parry to the Suit in 


the Caſe directly his, and the Point p2oper to him, if a Hleleale be made 
unto him between Yerdic and Judgment, cannot plead it, becauſe he hath _ 
no Day in Court, but muſt help Hinifelf by Audita Querela. 3 
And therefoze to put pou but one Caſe befoze the Statute, and one Caſe | 
after to pꝛove this, 18 E. 3. 23. the Ring bought a Quare Impedit againſt the 
Dio; of Dureſme, and his Jncumbent, and claimed by a Gzant of the nert 
votdance from the P2io2 to him, which was no Plea without ſhewing it; | 
but the P2to; confeſſed it, and rhe Ancumbent demanded Judgment, becauſe | 


the Ring ſhewed no Deed of 1 zant; which Exception was diſſallowed. 
Chen he pleaded, that the P2102 


chief of the Antumbent was objeced. Ot 
Since the Statute of 31 E. 3. Fitz. Intumbent 6. the Ring bꝛonght 1 
rehbichoy of Canterbury, and his Vicar, and 
e by Avoidance, while the Tetnpofalties were in his Hands. 
he Archbiſhop confeſſed it, and the Dicar denied it, which Plea he was l 


be admitted unto bf) the tatute, if he Were Antumbent; whereupon fo! 
fe Rl ways fard;, thi ' Diear had rcſigtied, hanging the Wit. And | 
though it were excepted, that the King Gould not be received to ſap ſo; pet 
it was judged fo? the Ring, becauſe he could not be received bp Commot | 
Bur as afozeſaid, no2 by the Statute, becauſe he was no longer Poſſeſſ | | 
But 13 Hl. 3. 7. it was reſolved, that withoue making Title to the Patt: 
nage, a Man may ſhew as Amicus Curiæ, kalſe Latin, dz other Matter e 
pearing within the Wit; fo2 indeed that is ns pleading, but remembzing | 
the Court of that of w ith thep ould take Knowledge, of Office : And on | 

lea, whith in Eſſrtr is the general Iſſue in 4 Quare Impedit, Ne difturba pa, 


44 


the King ir was fatd; that the B 


every Defendant m * plead without moze, becauſe it doth but defend he 
W!ong whertwith h ands charged, and leaves the an Title not 


ſetitlp pꝛap a Wit to the Biſhop: 
bante fo2 Dama 


P „ AN 7 - ” 


| | made no ſuch Gzant, which the Pzio! _ 
whont it concerned, had confeſſed; and both were adjudged againſt him, 
becauſe he clatnied nothing in the Patronage, ſo that it lap not in his 
Mouth to plead; and chjerefoze the King had Judgment, and pet the Bi 


9 N 1 


kontroverted, but in Effect conkeſſed; who map therekeze upon that Plea p???“ 
| | of (at his Choire) maintain the Diſſur , 
ges. Of this Form of pleading in Taw, there is one ne., 
ſon common to other Actions, whercin Title is cotitained ro rhe Land 0 | 7 
Queſtion, ſpeciallp, which is, that the Tenant ſhall never be received to = 1 
Ws terpiea, Foz 
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lead, but he miſt convep himſelf, by his Plea, a Title to the Land and 


fot che Plaintiff's Title alledged by Traverfe, o: Conkeſung and Avoid⸗ 
ing. Bit in the Quare Impedit, there is a further Heaſon ; koz both Plain- 


tiff and Defendant are Aco2s one againſt another; and therekoze the Defen- 
dant ſhall have a Writ to the Eiſhop, as well as the Plaintiff, which then 
cannot have without a Title appcaring to the Court. And therefoze, if the 
Defcndant never appear, pet the Plaintiff muſt make a Title foz Fozm's 
” ſake, and ſo muſt e the Defendant, ik the Plaintiff be Pon⸗uit. And upon 

= rhe lame Acalon it is, that if an Am ze be bought againſt the Diſſeiſoꝛ and 
= Tenant, the Diſſeiſoꝛ can make no Utic of the fAcleaſe of Nations real made 
by the Plaintiff to him, becauſe he hath nothing to do with the Kealtp, 
and pet it is an intire Action, miri of the Kealtp and Perſonalty, but hath 
ſeveral Heſpens to ſeveral Perſons, whereas (if rhe lame Perſon were both 
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Conkeſſes not. 1 

So if a Vouchee enter into Warranty, the verp Tenant can no longer 
plead, but the Tenant bp Fiaton of Law muſt plcad, | 

Now the Statute ſaps, he muſt be the Poſſeſſo? that muſk plead. Now it 
ig well ſaid, aliud eſt poſſidere, aliud eſt in poſſeſſione. And it is confeſſed un⸗ 
to me, that the Commendatorius ſemeſtris is not within the Law; and pet he 
ig in a ſo2r in Poſſetion ; fo2 by a Canonical Title, o2 Allowance, 02 Com- 
million, he doth gather the Fruits and ſerve, oz cauſe the Cure to be ſerved, 
and take and diſtribute the Fruits acco2dingly, and is no Intruder. 
But becauſe the Statute hath always been expounded of a natural and 
- complcat Jncumbent, both to the Spiritual Cure (which is attained by 
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Admiſſion and Inſtitution only) and to the Tempozalty alſo, by Jnducion, p.. ;. b. ; Co. 26. a. 
as the Books and Pleadings are clear: Theretoze can no Commendatory fog Ant. 161. Poſt. 319. 


- fix Months, no? koz fix Years, no: fo2 leſs Time than koz a Perpetuity, 
wherebp he may be made a perfect Jncumbent, Kiecoz of the Church, and 
feiled in Fee to him and his Succeſſozs, be within the Wo2d oz Meaning of 
this Law; fo2 there is no Difference between the Commendatorius ſemeſtris, 
o2 fo2 Years, oz limited Eſtate, but that this latter Commendatorius hath a 
Ca.laule to make the Fruits his own, but not to make him Recco; of the 
Church, which is the Efſence ok an Intumbent, as is well agreed in Grin- 
daoon's Caſe, and upon my Argument bekoze hath fullp appeared. 
Now to the fourth Point, Whether th 


rr 


Demurrer of the Plaintiff dot 
wok ſuch a Confeffion of the Plea of the Defendant, that the Church of 
Clifton did not avoid by the Death of Walkenden but bp raking of Velvertoft, 
and lo the Lapſe accrued to the King, whereof the King (though no Party 
to the Suit) may take Advantage acco2ding to the Kule of the Books. Jt 

is lo clear contrarp, as it troubles me to make oz offer P2oof of it. | 
1 Po; there is no Dilpute of things manifeſtly true oz falſe; fo2 all Argu⸗ 

mentation is a notioribus. | © 

Now if the Thing it ſelf be notiſſimum, we muſt make new Comparatives 
upon Superlatives, Multum valet ad ſeipſam perſuadendam ipſa evidentia veritatis, 


nec uſquam fic non invenio quid dicam, quam ubi res de qua dicitur manifeſtior eſt, 
guam omne quod dicitur. Auguſt. 5 


XY J do firſt agree, that a 
* Debareof the Cauſe, either by pleading oz Confeſſion of the Parties, it ap- 
pPear to the Cour, that neither of them hath Kight, but that the Pꝛeſenta⸗ 
tion belongs to the King, the Court map, nap thep muſt award a Wꝛit fo2 
= the King to the Biſhop ; and that without Pꝛaper on the Part of the King, 
fs2 the Court and Judges are of the King's Counſel: But this muſt be 
where the King's Title appears co clear in allegatis & probatis, to the Court 
as it is certain and infallible both againſt Plaintiff and Defendant, 16 H. 
7. 12. Fineux dit que in ceo cas doit eſſe adjudge pur le Roy & 12 H. J. 12. Mor- 
dant dit que eſt common caſe: & 11 H. 4.71. adjudge per Hank & Hill fi clare title ap- 
peart al Roy, come per les parties in plea pleadant Fitz. Nat. br. 38. G. And there⸗ 
koze J will cite pou a Caſe latelp W in the Common Pleas, M. 14 
| * 2 | | 
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Diſfcilor and Tenant) it were good. Ik the Plaintiff demur upon it, he 
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Jones 161. 


The fourth great 
Point. 


Quare Imped. between two Strangers, if in the 


Ante. 127, Cr. Car. 
502. Cr. ſac. 216. 
Mo. 872. 


Ant. 127. 
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Vide in hoc 


2 
PIE 


Caſe, 126. Ant. Mo. 


872. 


4 Cr. 2197: 1 


Poſt. 199, 233 
5. b. 45. a. P 


Le. 4. 
10. 
dit. 251. 


Co. L. 72. a. Poſt. 279. 


Cr. Car. 239. 
Mo. 28. Ant. 


Styl. 15. 
133. 11 


Co. 45. b. 3 Co. 1. b. 
1 Cr. 55. Plo. 84. b. 
3 Cro. 30. 1 Leon. 41. 


3 Leo. 77. 


4 Co. 79. b. 


Jac. Regis, Kot. 647. A Quare Impedit was bzought by the Chancelloz, @/ 
ſters and Scholars of Cambridge, againſt Sir Edward Walgrave and : 
of the Churcg of Colney in Norfolk, and declared, that Henry YaxlWElquire 
was ſeticd of the Manoz of Eaſt-hall, ad quod, &c. and was a Popiſh fiecu⸗ 
ſant Convic, and the Church void, Tc. Walgrave confeſſed the Title of Yay. 
ly ; but ſaid, that he paid not his Twentp Pounds a Month, whereupon 
two Parts of the Mano? ad quod, &c. were by Commiſſion ſeiſed into the 
King's Hands, and that he granted the ſaid two Parts, with the Apurte⸗ 
nances to him ko one and @wenty Rears, ſi tam diu, &. Now though by 
che Defendant's Plea, the King's Title did appcar againſt him, pet the 

laintif} was demanded bp tye Court what he could lap, #c. who confeſſed 
the Hiag's Title accozding to the Bar, and diclaimed in their Title; and ſo 
a Wit was awarded to the Biſhop foz the Ring. Now in this Caſe there 
is no other Conkeſſion againſt the Plea of the Title ſet kozth fo2 the Ring, 
than ſuch as may be infozced out of the Demurrer of the Plaintiff, upon the 
Defendant's Plea. 8 | | 

Now there is a great Difference between a direa Confe.on of the Party by 
a bene & verum, &c. and a nient dedire, oz a Demurrer, that is between a 
direc Conf-cion of the Party againit himſelf, and an Admittance by Im⸗ 
plication, oz a Yerdic finding it, oz the like, as in 2 H. 7. 16. 4Jf a Man 
b:ing an Agion of Treſpais againſt A. quod ipſe ſimul cum B. & C. did the 
Treſpaſs, and doth not ſue them all, his Writ ſhall abate ; and if he bzing 
his Action againſt A. and he plead the Treſpaſs done bp him and B. and 
that the Plaintiff relcaſed to B. and the Plaintiff traverſe the Beleale, pet 
his Action Hail not abate, ſo 9 H. 7. 3. If a Man avoly fo2 two Kients, and 
the one of his own ſhewing appcars not duc, the whole Avowpy is vicious; 
otherwiſe, if it were ſo found by Verdict. 

Again, here the Point (whereof Advantage 


Lapſe, And if it were no Avoidance by that Law, it could not fall into 
Tapſe by rhe imple Pluralitp, without Notice to the Patron, which is no 
Where alledged. | | | 


Laſtly, becauſe the Law requires in everp Plea two Things, the one that 5 


it be in Matter ſufficient ; the other, that it be deduced and expzeſſed actozd⸗ 
ing to the Fozms of Law, if either the one 02 the other of theſe be wanting, 
it is Cauſe of Demurrer. | 

| Aid as all Policy and Ozder inſfructeth a Man, firſt to skirmiſh and pꝛa⸗ 
tice ſome ſtight Defeats befoze he join Battle; ſo we begin firſt with Pleas 


to the Jurifdiaion of the Court, then to the Perſon, then to the Wzit, then 


to the Action of the Wzit, and then to the Action it ſelf, And upon all DÞc- 


murrers the Arguments begin ever with the Points of the Pozm, becaulz 


thep ſpeak to the Matter of Taw. And ſee the Earl of Leiceſter's Caſe Plo. 
Com. 400. in the King's Bench, where the Judgment was dzawn up bp the 
Clerk, quod placitum prædicti Ch. Heydon modo & forma prædictis placitatum mi- 


nus ſufficiens in lege exiſtit, &c. which was (aid to be rhe Fozm in that Court; f 1 


pet becauſe the Counſel ſaid, that thep demurred as well fo2 Matter as 
Fo:m, at their Kequeſt the Court o2dered that the Entrp ſhould have the 
Clayſe, materiaque in eodem contenta minus ſufficiens, &c. ag it ig uſed in the 
Common Pleas. alt 5 : 

And obſerve, that the Demurrer in this Caſe is, Quod placitum pradicti 
Epiſcopi modo & forma, predic. placitatum & materia in eodem contenta minus 


ſufficiens, &c. ab actionè ſua præcludend. quod ipſi ad placitum illud modo & forma | 


prædict. placitatum neceſſe non habent nec per legem tenentur reſpondere, & hoc, 
&c which falls full to this, that whatſoever the Plea is, thep are not bound 
to anſwer it in Fo2m, as it is pleaded; and therefoze it were Madneſs fo! 
them, by anſwering it, to allow it good, and make themſelves anſwerable 
to it. And note, if the Defendant here be no Poſſeſſoz within the Statute, 
then his Plea is as none, not fo: Jnſufficiency of Matter, but foz2 Incompe⸗ 
tency of the Perſon Pleading, which is the Canſe of Demurrer. 


D 


T 


ze would be token ag confeſſed) | 
is by wap of Proteſtation denied, that is, that Walkenden the Incumbent 
did not accept Lelvertoft, noz was indutted in the lame, and then there was 
no Avoidance of Clifton, being the kozmer Benefice; and conſequently in 
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1 Atter all the Judges had argued, we aſſembled in Serjeanes 
found 


of it, and a Man grievoulp pained with the Strangurie, and like everp i; . ,, 1 Br 


Matter of Simonp akozeſaid, as Parſon imperſonee; whereupon Iſſue was 


_ Judgment was, whether the King oz Winchcombe have the Night to this Poli. 16). 


Title bp the Simony. And Hutton. now this Trinity Term, 


(| 
S 1 
7  Winchcombe ver/. 5 0 
Biſhop of Wincheſter & Palleſton. 8 
£ * 2 8 . I. 3 1 


Inn, the ra⸗ MiG..\: Jac. 
cauſe the King deſtred there might be a Conference, where it was 
d agreed (as J obſerved in the beginning) that (even of us had de- 

livered our Opinion that Judgment was to be given fo? the Plaintiff; and 
that the other five were againſt the Plaintiff, either as koz rhe Ring oz koz 
the Dekendant. 

So it was agreed bp us all, that Judgment ſhould be given fo: the Plain⸗ 
tiff Quod habeat breve Epiſcop. Nevertheleſs becauſe Crooke (who was one 
of the ſeven fo2 the Plaintiff) had aaviſed in the End of his Argument, that 
lnowlcdge ſhould be taken of the Truth of the Ring's Title (being as it is 
diſcloſed, and in ſome ſozt either admitted oz not denied) befoze Execution 
ſhould be awarded; we alſo all thought it juſt, both foz Matter and Fo2m of 
Unity, that all Parties ſhould be called, and the State of the pzetlent Avoi⸗ 
dance and Plenarty under tog. N 
Whereupon Judgment was this Michaelmas Term entred, quo querente 
quod habeat breve Epiſcopo; and Order given, that no Wꝛit ſhould go fozth, 
neither to the Biſhop no? to the Sheriff, 1o enquire of the Points of che 
Writ, till rhe Tourt gave kurther Ozder. | . \ 
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( 194 ) Benedict Winchcombe againſ? the Biſhop of Wincheſter are Imped. 
and one Richard Pulleſton. | | | 


Paſch. 14 Jac. Rot. 1026. 
Enedict Winchcombe bꝛaught a Quare Impedic againſt the Biſhop of Win. star. 31 Elz. Simony 


cheſter, and Richard Pulleſton ; and the Caſe was this, that one William Cn. Jes. g Jenn 
Waller being ſeiſed of the Church of Leck-ford, and Watton being Incumbent » Brol: 164. Noy. 22, 


— —— —— —ê — — — — — — 
. 8 — * - — 23 . 2 2 


Day to die, Say bargained with Waller foz 90 l. that hc ſhould p2cſent, oz 1 OL 
cauſe him to be pzeſented, whenſoever the other died. And koz the better fo oe Cioss Title 
and ſurc effecting thereof, it was agreed between them, that Waller ſhould ap Mo. 756. C7 
grant the next Avoidance unto one John Ebden, a ſpecial F2iend of Say's, up- * 535; Winch. 63. 
on Confidence, Tc. Which was done accozdingly. Then Watton the Incum⸗ „ 

bent died, and Ebden, in Execution of the Simoniacal Agreement afozeſatd, 

pꝛeſented Say, who was admitted, Ec. And then Waller granted the Mano: 

and the Advowſon to Winchcombe the Plaintiff, ko: Years. Say died, the 

King pꝛelents Pulleſton, who is admitted, cc. And Winchcombe b2ings the 


Quare Impedit againſt the Biſhop of Wincheſter, and him who pleaded all the 
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taken and found fo2 him. The Queſtion made by the Plaintiff in Arreſt of 


Pzelentation, which depends wholly upon this, whether the King's Turn 
growing bp Keaſon of the Simonpy. be ſatisfied bp the Preſentation, Ec. and 
Death of Say, that came in bp the Simony. | 

This Cale, after divers Arguments at the Bar pro & contra, was argued 
Dp us, at the Bench openlp and at large: And we all kour agreed, that 
Judgment was to be given fo2 the Defendant, that is to ſap, koz the King's 

. being com 

newly to the Bench, having been befoze fo2 the Plaintiff, was now of Opi⸗ 
— with us, and ſo argued. Mp own Argument J let down, which was 

At is againſt Nature, that any thing ſhould be both voi void 
_ _— Rn Neſpects it map 1 eee ee ”_ 13 

at ſeveral times. Jt J bargain and ſell to A. and befoze Inrollr Cro. 218, 284, 35 

do bargain and ſell the ſame to B. which is inrolled, now this * — «Go 7 wn K at 21 
_=_ 4. f0 Ae —— —_— in me time, the other is ipſo facto void. bona 
| ng map be void to one Purpoſe, and not to another; ; "IS 
of a Kent be bound in a Statute, and t . 


e k | he Kent be releaſed to t 
the Land, it is utcerlp of it ſelf extina and void, but pet as the e dee, 
Ec, And foz his Execution it is in Being, Cok. lib. 7. 38. Lillingtons Cale. 
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4 C0; 76.68. 
4 Co. 79. b. Accord. 


Expolition, B. 6. 2 
C. 651, 657. 3 
intk. 32. 


Hebt. 80. Plo. 66. Mo. 
75, 250, 875. 5 Rep, 
115. a, Ante, 72, 
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Winchcombe verſ. ? 7 
Biſhop of Wincheſter & Pulleſton. + _ { 


ey * 


— — | 5 * 
Thing map be void oz not void, ar the Eledion of him whom it Cojp 


eerns, as in Holland's Caſe, Anno 9 and 10 E. 3. If a Man having pe. 
nefice fake another witgout Ditpenlation, though he be not inducted} and ſa 
not within the Statute of 21 ll. 8. pet the Patron of the firſt Church ,may 


take it as void, and pzefcnt peſentlp, o2 map leave it as full 'till Sentence | . 


of Dez, ivation. ; | : : ; 
A Thing map be void, and pet not to be avoided in every Manner; where: 
in J will not uſe the Example of Out-lawzies made void upon the Statute 


of 8 Hl. 6. which is well expounded void by Wzit of Erro2; lor ſuch Caſes | 


are not void indeed, but voidable onlp; as there is a great Difference be; 
tween a Wit abated, as by the Death of the Parties, and only abatable 


by Plea to the Writ, But a Dheriff's Bond againf the Statute of 23 U. 
6. is utterip void; and pet pou cannot plead non eſt factum to it, but pon 
mult plead rhe ſpecial Cale, and conclude Judgment fi action, o: ſo not pour 
Deed, Dive & Manningham & 37 H. 6. 1. ſo a Feoffment fraudulent ſhall be a: 
voided bp not Guiltp, not by Iſſue ne infeoffa pas: vid. Caſe Humberſton & 


_ Howgall. Tr. 12 Jac. mp own Giepse?ts, Sup. Gooches Caſe, Co. lib 5. 60. in 


Entre congeable, Br. 
14. 


Co. 29. a; 


Cr. Jac. 54. 


Ant. 152. 


Keb. 311. Ant. 75. 
n 


Burrel's Caſe, Co. lib 6. But the commoneſt Cafes are, that the fame thing 
map be vold as to one Perſon, and not void as co another, and that com: 
monlp runs upon this ODiſtingion, though it be made void againſt ſome Per. 


ſon, and to! ſome Purpoſe, pet it is ever good againſt the Parip himſelf that 


made it, as are the Caſes of fraudulent Convepances and Altenations of 


Women Tenants in Dower, 02 Jointreſſes upon the Statute 11 H. 7. and 
that 18 the leaſt That can be madeof this Cale. That this Pzeſentation, t. 
made upon Simony is utterlp void againſt the Ring, and the Church in no 
ſozt filled by ir. Which being ſo, it is repugnant in it ſelf to ſay, that it 


ſhail be both void and not void at once againſt the King, Now it is con 
feſſed, that it is utterly void againft the King during the Life of Say, ſe that 
the King might p;cſent as ro a void Church; which being granted it is ab; 


ſurd to ſap, that his Death ſhould alter the Caſe; fo2 the Ring cannot be 


diſpoſſeſſed o2 barred but by an Act, and the Death is a Pꝛivation but no An: 
Therefoze now obſerve the Erro? that grows bp not well obſerving the fea _ 
ſons ef Cales, which are their Cauſes; ko: Tum demum ſcimus, cum per Cau- | 


ſas ſcimus, as Baskervil's Cale is cited, that if the King have a Lapſe, oz (as 
| Juſtice Brown ſaps in the Zozd Barkley's Cale, Plow. 249. againſt Weſton 
there 243, who delivers his Opinion without either Xuthozitp o2 Neaſon) 


Gzant of the next Avoidance, and an Uſurpation be made upon him, and 
the Clerk die, now the Ring hath loſt his Turn. The Caſes J grant, fo? it 
is apparent, that the Pꝛelentation made the Uſurpatton and filled the Church, 


which the King could not undo, but by Quare Impedit after Jinduction : But 
the Death of the Incumbent did not fill the Church, but it hath ſo ſatisfied - 


the King's Turn, as he cannot take another, becauſe ſo much is had in the 
Hing's Default, as his Turn amounts unto, and the Owner of the Advow⸗ 


ſon muſt be no longer kept out, neither by Law in caſe of Lapſe, no2 by the. 


Gant. 6 
Now this Caſe is clean Contrary; fo2 here all the Aqs that ould fill the 
Church, are made utterly void, and the preſented Incumbent diſabled to be 


Ancumbent, even from the firſt Simoniacal Pzocurement, which was befo!! 


Co. L. 120. . 


the Pzeſentation, ſo as there was never in Law P?eſentation, &c. no mo! | 1 


than a Parſon dead to this Purpoſe in Law : Nap moze, he is diſabled fo! 


ever to take that Tenefice of anp other Pzeſentation ; and therefore this 5+ _ 


moniacal Pꝛeſentation cannot fill rhe Church againſt the King, as the Uſur- 
pation doth in the other Caſes; aud the Death conſummate that that was 
never begun: And therekoze the Statute ſhould have been vainlp and igno⸗ 


rantlp penned, if it (ſhould have ſaid, that the Church ſhould have been void, 
as ik he had been naturallp Dead; fo2 in this it is, as though he. had ne 
ver been, as in the ſaid Caſe of Grimdon's, and therefoze the Law pzocceds to | 
give it upon this Bzanch to the King, koz that Time and Turn onlp, which 
ts foz that Avoidance only, which is not pet filled noz ſatisfied by this do“ 


02 Shadow of a Pꝛelentation. 
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And note the Pleading is, that Ebden pzeſented Say, and that he was ad- 
mitreova#c. Quorum prætextu, & vigore Statuti, the belentation, Tc. were 
void, a kind of Kepugnancp; but lee Grindon's Caſe pleaded, Plow. 495 that 
the Ehurch being full of the Dean and Chapter, Edw. 6. pꝛelented Chamber- 
laine Who was; Et. which Pꝛelentation, Tt. were utterly void: And note, 
that Eaſe is like this; here the Parſon 18s 1acapable of the Church, there 


the Church was not capable of the Patſon; and though the Pꝛelentation 


and all the Acts be made void, pet it was neccſſatp to expzeſs them; koz 
without a P2eſentation aaual by Simonp the Ring could not have the Turn. 
And if the Statute had onlp made the Pieſentation void, and not given it 
expteſfip to the King, it would habe kallen td the Patton again, as it doth 


upon the Caſe of Juſtitution by Simonp, and lo the Statute ſhottld hav re⸗ 


warded him fo? his Dimony, . 
Belides note, that in the other Caſes of Lapſe and Gant befozemention- 


ed, by Uſurpation and Death, the king had a Turn pzecedent, upon which 


an Uſurpation was, and might be made by the P?clentarion, and ſo he 


7 diſpoſſeſſed; but here it is clean cotitrarp; fo? the pꝛetended Pꝛeſentat ion 


gives the King his Title, and therekdze cannot allo viſpoſſeſs him ok that 
Title that it gives him. 3 5 Do 5 

Fo: if a Patron would contract with one fo: Simonp, and then will pꝛe⸗ 
ſent another without Simonp; the King gains nothing; lo there niuft be 


an actual, though not an effeaual Pꝛeſentation. Bur it once the Patron 
have pꝛelented by Simonp, the King is ſtraight⸗ ways intereſſed (though no 
Admiſſion follow) by _ expzeſs Wozds of the Statute: And the Obferva- 


tion of the thzee ſevera 


| Clauſes ttiakes the Wifference of the Conſequence 
evident. 


F02 the fitſt, ünding the Patton guilty makes his Act void, and gives 
his Turn to the Ring ab initio. But the ſecond Clauſe, finding the Patron 


innotent, and the Simonp to begin in the Inſtitution and the Jnduction 
akter, makes the Church void only from the Jndbucion, and lo allows this 


- the laſt 


to be a Buena and gives the new Turn to the next Patron; ſo upon 
2anch of the Statute, if a Clerk that gets Ozvers by Simonp 


obtain a Benefice Tawtully within ſeven Years it is made void: But how? 
From the Jnducion, as if he were dead, and the Patron to p2eſent. Jt 


bs either of theſe had been Ebden's Cafe, Winchcombe ſhould have p2eſented now: 


So that if a Man have a Grant of the nert Avoidance, and Pzeſenit one 
without Simonp that were inſtituted and inducted, oz got Ozders by Simo- 
up; yet his Gzant were erecitted; but in the other Caſe of a Pzeſentation 


| E by Simonp it is trulp executed, when the King p2eſents upon his Simonp, 


_ fo! then is the Turn fullp executed, though it were attempted befoze, 1 8 
And (the Secrecp of Simonp confideted) to take this Expoũtion, were to 
kruſtrate the Law; foz if the Simony be concealed till Death, all were ſafe, 

which the Statute well perceiving gives no Lapſe without Notice againſt 
the common Patron upon the ſecond and laſt Bzanches, and by the ſame 
._ Keaſon can impute no Laches ts the King, ko: which it ſhould dep2ive him 
ok his Pzeſentation. But J grant, if this Clerk ſhould reügn, oz the like, 
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and a new Clerk were pzeſented and dyed, that now the King's Turn were 
loſt, as in the other ozdinatp Caſe, and upon the lame Keaſon. | 
All this is ſpoken as if this were onlp void againſt the Ring: But 
hold it utterly void even to Strangers that map take Tawful Advantage 
of it; and therefoze note the Nature of the Cale, that is contractus ex turpi 
caufa, & contra bonos mores, and ſo it is againſt Taw, and void by the Sta- 


13 El. cap. 6. SA. 6. 


7 Co. 28. a. 2 Cr. 216 


J 3 Inſt. 153. 1 Cr. 351 


1 Brul. 33. 


ritte, even between the Parties, pea, and Strangers Gall take the Advan⸗ 


tage of it; like as if a Man be bound in an Obligation uſurious, the 


Bond is void between the Parties; and therefoze if ſuch an Obligor makes 
his Executoz and die, and the Executoz pap an uſurious Bond, other Cre⸗ 
d make a Devaſtavit of it. 4 Shep. Abr. 90. 


| * So A hold in this Cale, that if a Man be bound co a Stranger to pꝛe⸗ 


. . 4 
nf 4 
k; OS 


p < 


ent I. S. to 4 Benefice, and he pꝛeſent him upon a Simoniacal P:omiſe with 
another Stranget, pet the Bond is kozkeited. It the King Would Pardon 


5 the Simonp, yet J hold clearlp, that the Church ſhould ſtill remain void to 


this 


Noy. 7. 129. 1 Brnl. 33 


Mo. 916. 


1 Cro. 348. 1 Syd. 
170, 222, Accord. 
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: 168 Stukeley verſ. F 
\ = Butler, | N 


1 Keb. 311. 2 Biol. 7. ture. J hold allo clearlp, that if this Parſon ſue ko: Tithes in the Eocleli⸗ 4 


p. S- Dy. 76, 77. 3 
Leon. 45, 69. 
Cr. Car, 357. Jones, 
340. 


Vaugh. 133. Dy. 371. not: And ik the Ozdinarp refuſe his Plea, he map have a Pzohibition 
5 


b. 2 And. 183. b. 
Co. 102. 


2 Co. 45. 2. 


Somerſet. 


Waller. 


Moor, f. 880. 


© whereof a Meſſuage called Stout, and x00 Acres uſually occupied wih n, 


this Pzeſentation, even as the King's Heleaſe of Uſurp will never make the 


- So ( 125 ) Stukeley verſus Butler. 


Bond other than void. A Bond koz Perkozmance of Covenants, whyeset 4f 
one be b;oken, though that be relealed, pet the Lond is ſtill under Foz, 


aſtical Court, oz foz his treble Damages at the Common Law, that thc 
Pariſhioners map plead him no Parſon, becauſe of the Simonp; foz other⸗ 
wiſe, if the Ring ſhould pzcſcnt, and his Clerk be received, he muſt not 
pay both, and to whom he chall pay, is at his Peril, upon the Simony oz 
, fo 
it is made void by a Statute Law, bp which the Spiritual Courts bw 
bound: And it is much ſtronger than the Cale upon the Stat. x; Eliz, 
Whereupon it is reſolved, Dy. the laſt Cale, that if a Man having one Pe⸗ 
nefice, accept another, and be inſtituted and induced into the fecond, and 
then read not his Articles, that pet rhe firſt Bencfice voids not by Cecfnon. 
becauſe the ſecond is as not taken. And lo in the Caſe of Norris and Eaton, 
it was adjudged void even to the Pariſhioners. | 1 7 4 
But now | ſap, that it was void to all Men, quorum intereſt, to the Hing 
and his Jncumbent, and all that claim under him, and to the Pariſhion n 
to the Oꝛdinarp, and to the like; koz all things that map concern 
Point, and the Parties intereſſed in it. | 


— 
7 E ＋ * 7 eee 
. 5 L 


" But clearly it is not void to an Alurper, foz a Man without Night cau- 
not pꝛeſent unto it as to a Church void, noz the Ozdinary ſo diſcharge him. 
ſelf, if he receive the Clerk of an Uſurper; foz he is none of them quorim 7 


intereſt. 5 | 7 = 
Allo, if one having a prochein Avoidance. pzefent by Simony, and his 
Clerk be received, he ſhall never pꝛeſent again, as taking this ro be void 


and ſo his Turn to remain. Foz as to him it is full, he chall not diſable 


his own Act, no2 can have Keaſon by the King's Title to do it. 


And though Winchcombe were no wap p2ivp to the Simonp, that doth hin 7 - 
no good, as to this Caſe; fo2 the Patronage cannot come to him, till Ebdeng 


Turn be ſatisfied; which remains {ill void to this Purpoſe, notwithſtand⸗ 
ing his Simontacal Pzeſentation, till the King pzeſented Pulleſtone. After 


Judgment given fo the Defendant, his Counſel infozmed, that he was mt 


induced though he had pleaded as Parſon imparſonee, and therefoze pꝛaped a ; | 
'Wait to the Biſhop fo2 the King, oz upon Surmile thercof, a ſcire f. cias is! 
the King, whp he ſhould not have Execution. But the Court denied both; 


becauſe thep muſt be contrary to the Hecozd : Yet Quzre, becauſe the Court 
cannot pſcad unleſs he be inducted, and the Ring being his Patron thougg 
he be not inducted, cannot be named with him. This Point being often de: 
bated at the Bench, was at laſt in Mich. Term, Ann. 15 Jac. reſolved by ny ß 


ſelf and the Court, as followcth, infra, 193. 


H. 12 Jac. Rot. 827. 


—— — 1 1 
e 


Or Thomas Stukeley bꝛought an Action of Treſpaſs againſt Robert Butler 


fo2 ſelling of certain Oaks and Aſhes, Ec. at old Cleave ; whereunto th 


Defendant pleaded not guilty ; and upon a ſpecial Derdia the Caſe was | 1 
thus, The Earl of Suſſex 36 Eliz was ſeiſed of the Manoz of Clem | 7 


and 700 moze, and certain Woods called Blagrave, Pitchil, Erridge, Boe, 
and Readwood, all lping in Cleave were Parcel ; and the ſame Pear di) 
< demiſe unto Robert Butler and Julian his Wife, and Robert their Son, 10 | = 
< Defendant, the ſaid Youſe and all the Lands, and Blagrave and Picchil “? 


« Wood, fo their Lives (excepting all Timber Trees.) And then, the ſam | 4 


„Near bp Indenture, did bargain and lell to Edward George, Omnia id, 5-4 
&* boſcos, ſubboscos, maeremium & arbores ſua tunc ſtant. creſcen. & exiſten. ina 
& ſuper toto illo Manerio ſuo de Cleave, in dicto Com. Somerſet, viz. in & ſup" © 
« tota illa Copicia ſua, ſive boſco vocato le Erridge Wood, cont. 24. Acr. Et in!! 
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8 
cc illo bolco vocat Boorwood cont' 10 Acr'. Ac in & ſuper toto illo 
” 2 ors Blagrave Wood, cont? 6 Acr'. Et etiam in & ſuper toto illo alio 
& boſco ſuo vocat' Pitchill Wood, cont 7 Acr', una cum omnibus aliis boſcis, & ſub- 
cc. boſcis, maeremio, & Arboribus ſtant? & exiſten' ſuper præd & Manerio de Cleave 
« quæ convenienter parcari poterint & ſuccidi fine præjudicio & damno ad Statum & 
« manuten . Anglice, the State and Maintenance, dicti Manerii de Cleave. And 
« A Covenant of the Part of the Earl, that the ſaid George, and his Aſſigns, : 
« during five Years, map fell and carrp the Woods without Interuption of 
ce the Earl, oz anp others; and to make ſawing Pits, and to ſquare and 
« cut the Timber upon the Gzound during rhe laid Term, and a Covenant 
on the Part of the Leſſce, that he ſhould fill up the Pits, and make all 
« Things fair, and amend the Fences that ſhould be bꝛoken during the laid 
« Term of five Rears. Then George, Ann. 38. did bargain and ſell all the 
« Woods to Prowſe; and Prowſe the fame Rear did bargain and ſell to Ro- 
ce bert Butler, the Father, all the Woods in Blagrave and Picchill-Wood, and 
« in the ſeven Yundzed Acres; fo the Woods in the Yundzed Acres, going 
c with the Fouſe, and in the other thee Woods, remain ſtill with Prowſe, 
« who after, Anno 40 Eliz. did bargain and ſell unto the Earl of Suſſex all 
« the Woods by him ſold unto George, except thoſe he had ſold, as afozeſaid, 
ce to Butler the Father. Then Butler the Father, by his Will, did give unto 


N 9 « Butler his Son, the Defendant, his Woods. And the Earl 30 Jac. did 
= © bargain and ſell by Deed inrolled, unto Sir Thomas Stukeley, the Keverſion 


« of the laid Lands, and all his Woods, fo2 24201. to which Butler the Fa- 


ther attozned; and then he and his Wife died, and Robert Butler the Son, 


ce and Lewis the other Defendant, as his Servant, by Conſent of Trevilian, 


= © and others the Exetutors of his #ather, fclled certain of the Trees in the 


Declaration, which was Timber at the Time of the G2ant in Blagrave- 


© wood and Picchill-wood, and other of the Trees in the ſeven Yundzed 
And the Jurp aſſeffed Damage leverallp foz the Trees ſeverallp felled in ei⸗ 


ther Wood, and fo2 thole in the ſeven Yundzed Aczes, which was well and 
-- adviſedlp done. 


3 = trol the Gꝛant, but that as the Trees are ablolutelp given, fo the Barg ai⸗ 
nnees and their Aſſigns map take them when they will. 
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1 divided Clauſe, oz by a Connexion 
dot one Clauſe, Beige 2.90 VP j 


Z =the State given by an Habendum: But both muſt b 


cres, 


5 urteth not : is diſting, and ſtandeth 
it ſelf, divided in his Power and Opezation from the other. | 


doth reſirain the general Gzant ok Lb. firlt Point, or 
to the Woods upon the Copies onlp. Queſtion, 


By a divided Clauſe, either in the Thing given by an Exception, oꝛ in 
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Stukeley verſ. . 


C170 « Butler. { 
Co L, 47.4. the Gzant are not ſpecial and expzeſſed, but general and implied, as tothe 


Purpoſe reſtrained. | 


And therefoze though the Law ſap, that when a Man grants Lands, he : 8 


grants the Undcrwoods incluſivelſp, and ſo when he grants his Youfe, he 
rants all the ſeveral Rooms in the Youſe, pet M. 33 and 34 Eliz. in the 
ing's Bench, between Keniſham and Redding, the Caſe was, that rhe Quten 
leaſed the Parſonage of Greenwich, with all the Lands and Underwoods ex; | 


1 Leo. 247. 3 Cro. 
244. 2 Roll. 454. 


pꝛeſly thereunto belonging, (exceptis omnibus groſſis Arboribus, boſcis, & maere. 
miis.) The Opinion of the Court was, that the Erception as to the Uj- 


der⸗ woods was void. But thep held, that the Exception was onlp to be 
extended to great Woods, So is the Cale, 9 Eliz. 265. of a Teaſe of an Houſe 


and Shops (excepting the Shops) which p2oves that the Rule, expreſſio eo 
rum que tacite inſunt nihil operatur, it is to be underſtood having relpca to jt 
ſelf onlp, and not having relation to other Clauſes. 
So a Leſſee map be reſtrained by a Condition, not to alien, 21 Hl. 6. ;; 


2 Ro. 454 


Cr. Jac. 460. Mo. 881. 
. 5 Cro. 26. hut not if the Leaſe be to him and his Aſſigns, as an Offce ok Truſt to 
| _— and his Alligns gives Power to grant it over. Dyer 6. 45. 3 Leo. 6 
atch. 20. 5 | 

A Condition annexed to an Eſtate given is a divided Clauſe from the 

Gzant, and therefoze cannot fruſtrate the Gzant pzecedent, neither in ann 


and inſeperable from the Thing granted. 

Dy: 264. b. And therckoze Sir Anthony Mildmaye's Cale, Co. lib. 6. 45. a Gift in Tai 
the Eſtate ; but it takes awap a Liberty which is infeperable from the &; 
ſtate, as to a Fee, not to alien. And a G:ant of an Youſe, upon Condition 
not to meddle with the Shops, is void; foz this doth not, as an Exception 
reſerve the Shops to the Leſſoz, and from the Leſſee ; but leaves them in th; 


Leſſee, and then kozbids the Uſe of that it hath made his, which is repug. 


i | nant. So upon Whiſtler's Caſe, Co. lib. 10 63. though it be well ſaid, trat 
vowſon, than if it were erpzeſip excepted; pet the Wozds adeo plene. &, 
will carry it in the one Caſe, not in the other, when it is excepted. So: 
converſo, the Manoz adeo plene will admit an Exception of the Advow!en, 
not if it were ex pꝛellp granted. 


Dy. 97+ p. 45, 238. p. 
54. Co L. 47. . 3 
Cr. 792. Ant. 108. 
Mo. 870. Finch. 53. 


Exception pare awap as much of the Demelnes, oz Services, oz both, as 


Services, and a Court. This J mean, when that that pou have is ſuch 
true Mano?, as hath both Demeſnes and Service; fo2 though a Mano; 
map ſtand and paſs bp that Name, that is but ritular; pet pour Gzait 
ſhall be taken, as the Thing is that pou G2anr. „ 

Again, bp an Exception, pon ſhall not make the whole Gzant fruſirate, 
though the Gzant be in general Wozds. And therekoze, it pou pou have but 
one Cloſe in D. and pou demiſe all pour Land in D. (excepting that on 

Cloſe.) the Exception is void. 72 


1 Cr. 130. Ante. 72. 
3 Cro. 244. 1 RO. 
454. 


3 Cro. 6. 18 Eliz. in the King's Bench, Dorrel bꝛought an Ejecment againſt Collin; 
and Scholars of Linkford were ſeiſed of the Land in Queſtion, being Patt 
of the Mano of Hothley in Lamberhurſt, and that thep did demiſe all ch! 
Lands in Lamberhurſt, excepting the Mano? of Hothley, under which ih. 
Plaintiff claimed; and thep found, that Lamberhurſt did extend to Kent an 


Co. L. 4. a. Suſſex, and that the Maſter, &c, Had no Land in Lamberhurſt but the Mano! 


33. 


thing expzeſſed, no2 in anp thing implied, which is of his Nature incident, 


upon Condition not to ſuſſer a common Netoverp, it leaves pou the Land and 


when the Ring grants a Manoꝛ, cum pertinentiis, it no moze paſſeth the Ad 


Upon the ſame Kealon is it, that if pou demiſe a Manoz, pou moy by an 


pou will; but pou muſt leave it fill a Manoz, having ſome Demeſnes, (oy: 


in Lamberhurſt in the Countp of Kent. The Jury found, that the Maſtets 


ok Hothley; and it was adjudged, that the Trace did carrp the Mano: e 


Hothley, aud that the Erception was void: And alſo, that rhe Jury bein 


onlp of Kent ought to find, that thep had no Lands in Suſſex, as well a“ 
in Kent, becauſe the Iſſuc, Guilty oz not Guiltp, depended upon it; other 


6 Co 47, 8. wiſe, where a local Thing in another Countp ts ſpectalip put in Jſſue. 


4 


re 


Like Law is of the Ale of an Habendum, that if by pour Pzeniaſes yu 


have given no certain no2 expꝛels State, than that otherwile the Law we | 
i gibt! 
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Stukeley ver. 0 
Ne. 


give, pou map alter and abzidge, nay pou map utterly fruſtrate it by the Ha- 


bendum. And rherefo:e in the Caſe of Hodge and Croſfe, M. 33 and 34 Eliz Cr. El. 254. Ro. 2. 


in the King's Bench, one Warren made a Feoffment ot Lands in London, Ha- 5. 5. 19. Fam. 30. 
bendum to the Feoffee and His Yeirs, afrec the Death of the Fcoffo2 ; and FR oct Cook a 
upon Argument the Feoffment was ruled to be void. | . 
And pet in the Caſe of Underhay and Undechay, Hill. 34 Eliz, in the King's ; cro. 2617 269. 2 
Bench, the Caſe was: That one having leaſed his Land to thzee fo2 their Ro. 66. Jones, 349. 
Lives, granted the ieverſſon Habendum to the Gzantee foz his Like, and then em z. 0 ares B. 
added thcſe Woꝛds, which ſaid Eſtate ko: Life to begin after the Death of 60. (0. 520. 156. a. 
the three firſt Leſſecs. And that was adjudged a good Eſtate in Keverſion B. „, © 17" 
fo2 Lite. | | HY 
Neither can pou by an Habendum fruſtrate a Gzant that Was compleat 3 ©'*- 255% 8551 of 
bekoze, as the Caſe is 7 Ed. 6. where a Leſſee fo2 Years granted all his E⸗ e 
ſtate Habendum after his Death. So much of divided Clauſes, 
But now of one Clauſe carried on with a Connexion, ſo as they make 
but one entire Sentente, till che Whole be finiſhed, the Law is otherwiſe : 
fo2 one Part of the Sentence map not onlp abzidge and cozred, but utterlp i cr. 136, 473, 545. 
fruſtrate and make void the whole Szant, And therefoze if a Leſſee koz © nn 
Bears grant his Term after his Death, the Gzant is void. OY Oy FT 
So in Doughty's Caſe , Co. lib. 3. 9. the Cale was, that the Duke of Nor- 
thumberland was ſciſed of divers Youſes and Cottages in the Pariſh of Saint 
Sepulchres London, and bargained and fold alf his Tenements in the Pariſh 
of Saint Andrew's Holbourn, in the Tenure of one William Gardiner, unto one 
Lea; and the G:ant Was judged void, though thoſe Youſes were in the Te- 
nure of Gardiner, which Was the Point judged. But where it is added in 
that Caſe, that the Court was of Opinion, that if he had begun with the 
Tenure of Gardiner, which was true, and ended with the Pariſh miſtaken, 
that the Gzant had been good bp the Kule, utile per inutile non vitiatur; J Bacon, 90 
hold it plain contrary, fo; the ſevcral Circumſtances and Delcriptions cir- 
cumſcribe and afcertain the Gzant. And it is a good Kule, Incivile eſt niſi 
tota ſententia perſpecta de aliqua parte judicare. | e 
And therckoze che Judgment in Doddington's Caſe, Co. lib. 2: 12, 13-18 
full in the Point. H. 8. Was leiſed of the Hoſpical of Welles, Whereof eertain 
Lands in Dindace, out of the Circuit of Welles, which were in the Tenure 


ok John Browne, Were Part, and he granted unto Ailworth all his Lands, 


in the Tenure of John Browne ſituate in Welles to the ſaid Yoſpital belon- 
ging, And it Was adjudged, that though the firſt Part of the Deſcription Leo. 21. 
as it was placed in the Patent, in the Tenure of Browne, Were true, pet the 
latter-Part (being Falſe) marred all, even if it were the G2ant of a Com- 
mon Perſon, And indeed in one Sentence it is vain to imagine one Part 
befoze another, ko: though Wozds can neither be ſpoken noz wiitten at once, 
pet the Mind of the Authoz compzehends them at once, which gives vitam & 3 Cro. 255. 
. But in Gjants of Particulars futciend 8 
ut in Gzan ärticulars tufctentip once aſcertained, another miſta⸗ : Leo. 453. plo. 197. 
king will not fruſtrate, though it be Palſ af As Paſ. 23 El. Liver . b. 0 Go: . 
made a Feoffment by Attoznep of a Weſſuage in D. which was R. Cotton's, 4. b. . 2. . 
and indeed it was Th. Cotton s, pet it paſſed; foz elſe all was to be fruſtrate; 
but a Thing certain map be diminiſhed, though not whollp made void, as 
in Ognell's Caſe, C. lib. 4. Rainsford poſſeſſed of ga. Term in Cruel Grange 
whereof Part, that is to ſap Hobsfield, came to one Freckelton in Poſſeſſion 
koz Part of the Term, and to one Beer fo2 the reſt of the Term in Reverſſon : 
and a Hent-charge Was granted out of Cruel Grange, nuper in Tenura Rains. 
ford, & modo in Tenura & ocaupatione Beer; this did not charge Hobsfield, but 
it S0 7 the reſt, 28 . 8 no Nepugnancy. ws 
Now 4 come to the Ale of a (viz.) o2 (lc.) oz in Engliſh (that is to ſap) 
and the Nature and Fozce of it. It is neither a dir 
a Dee entire 1 _ but it is intermedia. 9 125 ern een, ae 
irſt it is clear, that it is not a Subſtantive Clauſe of it keit. I 
foze pou can neither begin a n with it, noz make a Sentence i 41 by 


it 


41. b. 50. a. Dy 87. 4 
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it \cif ; but it is (as Imap (ap) clauſula ancillaris, a kind of Hand maid rg 
another Clanſe, and to deliver her Mind, not her own. And cheretoze it 1g 


a kind of Interpleter; her natural and p2oper Uſe is to particulactze, that 2 


that is bekoze General, oz diſtribute that that is in Gzols, oz to explain that 
that is Doubtkul and Obſence. 3 | 
| $aund. 286, Ley. Firſt, it maſt not be contrary to rhe Pzemiſes, as 20 H. 6 Creſpaſs with 
94. 2 Cro. 96, 154, a Con tinuando, kill the Dap of the Weit purchaſed, ic. ſuch a Dap, which 
42.3, 429. 3 Crs, $68, is not the ſame, is utterlp void. 1 Saund. 118, 169. Velv. 93, 94. I Syd. 370, 
Next it muſt neither increale no? diminith, koz it is not the Nature of it, 
to give of it ſelf: As ik J have in D. Black Acre, White-Acre, and Been: 
Acre; and J grant unto you all my Lands in D. that is to ſay, Black 
Act and White⸗Acre, pet Gzeen:Aere ſhall paſs too; but if 2 add under 
the viz Land lping out of the Tovin of D. it ſhall not paſs, And therefoze 
ſee 29 Allize 24. upon a Partition between thzee Partners in Chancery, 
one of them koz a Surplulage, granted unto the other two, a Ment of five 
Pounds a car; that 18 rd ſap, to the one Fifty Shillings, and to the other 
as much; pet it was judged an entire nent. And 29 E. z. 39. it is holden, 
that if 4 grant a Rent of 20 s. out of two Manozs, ſc. 10 s. out of one, and 
ag much out of another, it is but one Rent. So are Knight's Caſe, Co. lib. 


Cr. Car. 154. Cr. F. 55. and Winter's Cale, 14 Eliz. Dyer 308. upon a Differente where the Hients 


Jac. 341, arc reſerved ſeverally at the firſt, and where thep are at the firſt entire, and 


taken bp a viz. 


| Mo. 64 Vel. 177. So 18 El. Dyer 350. an Obligation of two Pundzed Pounds to two ſolvend. 


Co. L. 217. b. the one Hundzed to the one, and the other to the other, the Bovk leaves a 
quære; but it is tlrar, a void ſolvendum. So Hill and Grange's Caſe, A 
Leaſe made in April fo: Example, rendzing a Yearly Kent (that is to ſap) 
at our Lady-day, and Michaelmas, the pearlp Papment cannot be diminiſhed. 
Ozborn's Caſe. Co. lib. 10. 4 An Anglice (Which is but a viz. oz that is to 
ſapp) ſhall never exceed the Latin. 5 
1 Saund. 170. Put now 4 grant on the other Side, that a viz. may wozk a Keſtrigion 
where the kozmer Woꝛds Were not erpzels and ſpecial, but ſo indifferent, as 
they may reccive ſuch a Reſtrigion without apparent Jinjury ; though thoſe 
fozmer Wo2ds by Conſtruction of Law would have had a larger Senke, if the 
viz. had not dectt; and therekoze ſee 7 E. z. 9. Mortimer's Caſe: One granted 
Ten Pounds of Gent (Note, not a Kent which muſt (as J have ſaid) be un: 
derſtͤod one Rent of Ten Pounds) in His Mano? of D. to receive by the 


made up Ten Pounds, ſaving his Siguiozp, And the Opinion of the Court 
was, tizar this was but a Grant of rhe ſeveral fients ok thoſe Tenants, as 
Kent ſec. by this viz. Which had been otherwiſe, if it had left at the Pꝛemi⸗ 
ſes without the viz. fo2 then it wonld have been a new entire Kent of Ten 
Pounds out of the whole Demeſng of the Wanoz, But J am vk clear Opi⸗ 
nion, that if the particular fients in the firſt Cale had made but five Pounds, 
that then the Pzemiſes Would have taken Place, and the viz. had been void, 


Like unto the Cale of 15 Aff. 11. and 15 Ed. 3. Fitz. Charge 9. If A. grants 


Twentp Shillings Kent in his Wano?, viz. by the Hands of one co much, 

and of another ſo much; and tht Tenants aſſigned are but Tenants at Will, 

the whole Mano? if charted, by the (viz.) being of nov Tffeu, is void in 

Law : Foz it (elf being of ud Effect, cannot fruſtrate the Pzemices, which 

2 Cr. 97. Dy. 10. b. Are of Sucktiencp of thanſleſves, 8 Ed. 3. 359. One gave Land to A. and B. 


361.2. Poſt.313. 8 Habehdum to A. fo Life, and after his Deteaſe to B. this wag holden good. 


90 93> Cie g. „ So Liceleron 66. if a Man give Land to two Habendum to them, ſc the one 


Leo. 10. bon Caſe, Moietp ts the one, and the other Wotery ro the other, it is good. F0! 
1 1 note, that the Hubſtance 6f the Pꝛemiſes is not altered, fo2 both of 
b. Mo. 44. them Have rhe whole in Uſc, in Common as they ſhonld have had it 


Finch. 58. da. bp the Pzemiſes jointly, which is but a Point of Qualitp, oz Accident 


altered. Eut if it were Twenty Arres to two, ſc. Ten to one, and 


Co, L. 2. . Cen to another, it were void. So upon the Caſes 21-8. 6. 7. and 3 
Heirs of his Bodp, it is an Eſtate Tail. So 13 Eliz. Dyer 299. in a Quatre 


Impedit, one is pleaded ſeiſed ef a Mano?, to which the Advowſon appends, 


viz. to pꝛeſent in the third Turn, it is good, but if one (ciſed of a whole Ad 
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amet, and other Lands in another part of the Town ; ik he grant his 
Lands in that Town, le in the Hamler, A hold that no moze will Paſs, 
But if he grant all his Lands in the whole Town, viz. in the Hamlet, all 


the Land will Paſs, and the viz. is Void: And 6 Edw 6. Dyer 77. the King 1 Leo. 120. bon? Cate, 


Cr. Car. 21. 


granted ſicum Abbatiæ nec non omnia terr. prat. paſtur. & ſubſcript dict. Monaſte- 
rio pertinen. viz. ſuch a Cloſe, and ſuch a Cloſe; and the Opinton is, that 
the viz. ſhalt onlp ſerve to explain the Woz2db Subſcript. and that all other the 
Lands belonging to the Wonaſterp, ſhall paſs by rhe exp2eſs Words. 


Now to the ſecond great Point, which is, whether the Covenant on the The ſecond great 
. the Szanto?, fo2 the five Pears, do diſable the Gzantee, oz thoſe that Point. No. 23, 882. 


claim undet him, to take the Trees after the five Years expired. 
J will fap little, foz J declared mp lelt in the Beginning not to hold 
that queſtionable, neither do J pet. 


F0; firft it is clear, that by the Gzant of the Trees by a Tenant in Fee⸗ 


ſimple, thep are abſolntely paſſed aWap from the Gzanfoz, and his Heirs, 
and veſted in the G2antee, and go to the Exctutozs o2 Admimſtratozs, be- 
ing in Underſtanding of Law, divided as Chattels from the Free-hold : And 
rhe Gꝛantee hath Power incident and implied ro the Gant to fell them 
when he will, without anp other ſpecial Licenſe, Which can never be re- 


ſtrained by a Power given by- the Gzantoz in the Actirmative, which the 4 Co. 80. b. 


Ozantee had befo2e. 


And therefoze 8 AM. 10. one granted a Kent of Ten Pounds a Year to the 


usband and the Wife fo? their Lives; and if the Wife furvive, that then 
e ſhall have thiee Pounds a Year fo: her Life, and judged ſhe fhoutd hold 
her Ten Pounds a Year: Otherwiſe ik it had been ſaid, that ſhe ſhould 


on ſhould gram the whole, viz. to pzefent everp third Turn, the viz. 
RT. S0 upon che Caſe 9 Eliz. Dyer 261. if a Wan have Lands in a C:Jac. us. 


have th:ce Pounds a Year, and no moze. And ſo Trin. 28 UH. 8. Dyer 19. the 0. ;. 


Leſſo2 covenanted, that the Leſſce might take Thozn by Alignment of the 
Bailiff, pet he map take without; otherwiſe if it were in the Negative. 


Statutes that are taken by Intent, ſhall not by an Afirmative alter a 2 Cro. 481. 


pong Power, 33 H. 8. Dyer 50. The Stat. 27 H. 8. 17 Eliz. Dyer 341. here⸗ 


Now the G2ant implping an abſolute Liberty to the Gzantee to take, ik 
the Covenant were on che Part of the Leſſce, not to take akter the five Years, 


it would not extinguifh his Pꝛopertp, noz confequentlp his Power, to take 
them after the five Years; and therefoze if he rook them he might plead 


- foz tt; koz things have their pꝛoper Effects and Conſiderations, and ſeveral 


not Guiltp in Treſpafs, but ſhould be anſwerable to an Action of Covenant 


_ reſpens of Actions are not to be confounded. And therckoze 3 Eliz. Dyer 199. 


tf the Teſſoz covenant to repair the Houſe at his proper Coſts; oz again, 


ik rhe Leſſee covenant to repair the Houſe at his p:oper Coſts in Timber⸗ 


wok, and the like, per in both Caſes, if he felled Timber to repair, there 


is no Change in the fiemedp by Action of Waſte, but by Aaion of Covenant. 


The Statute of 27 H. 8. of Court of Augmentation, all Gzants of Lands, 


within their Survey ſhall be ſealed with that Seal, pet ſee 33 H. 8. Dyer go. 


fo2 want of a Negative, much moze if it had been (map be ſealed) as here, 
17 Eliz. Dyer zar. the late Monaſteries were given to the Ming; Pzoviſo, 
to avoid fraudulent Leaſes within the Year of the Diſſolution, and another 
Pꝛovilo in the Affirmative, that Leaſes with che ancient ent ſhall be 
ood: Net judged chat a Leaſe within Fozty Maps without ancient Lient 
as good, fo? thep had lawful Power befoze, and there is no Negative. 
Laltly, this Covenant on the Part of ſhe Gzantoz hath its neceſſary Uſe, 
though it wozk nothing in the Heſtraint of Time fo? fclling, fo it gives 
3 ro dig, and make SaW-pits upon the Gzound, and to 144 the 
imber there, Which the Gzantee could not do bp che ſimple Gzant of the 


Timber, without ſuch a ſpectal Warrant. Allo it contains a general War- 
rantp, that the Gzantee map take and tell Timber without the Tet oz Anter⸗ 


ruptton of any Perſon oz Perſons whatſoever. - 


Now 
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being reduced to Certaintp by ſuch Means as either the Law appoints, 02 
the Partp himſelf aſſigns, map take Effect ; and therefoze the Caſes put are 
clear, that the Fine of a Coppholder being uncertain, Gall be made certain 


| Stukeley ver. 2 1 
1 * Butler. ; 
1 h The Clauſe an cum Now to the third and laſt Point, if the Clauſe had been that the Earl had 
106 | ous e, granted all f his Woods and Under-woods growing upon all his Mano: of | * 
8148 Cleave which could coaventenilp have been ſpared witizour Pzejudice to the 
WAN! | Eſtate of his Mano, 4 ſhould be of Mind that this G:ant Were void. » BB 
thy 2 Ro. 55. And pet it is true, that many Things that are uncertain ok themſelveg, 
14146 
| iy } 


and Keaſonable bp rhe Jury and the Court, upon the Circumſtances of the 
} , Caſe. So of convenient time ok Remove upon the Death of a Tenant fo; 
111 Life, 41 E 3. barr. 205, in Treſpaſs koz eating his Cozn ; the Pefcndant plea, 
| ded that he had Common, and the other left his Coen there, after other Men 
| had carried, and it was ready to be carried, Cc. of evil Will, Ec. the 
| Plaintiff, that it was not dzp, Fc. But note, that all theſe, and the like, 
are Pzoviſions in Low, ko: Acts in Law, Alto J grant, that if the Carl 
had covenanted oz granted, that Gorge might have taken ſuch Trees ag 
might convenientip have been ſpared without Pzejudice, Ec. that this being 
f but a Covenant, oz grant Executozp, he might have taken Trees bp kozte 
ok it, and have juſtified, ſpectallp averring that they might be ſpared, and 
put himſelf upon the Jurp fo2 it. But our Cale is not of that Nature; 
but it is a Gzant oz Bargain which mult rake Effect, and change the Pro, 
pertp of the Thing granted, either p2eſentlp and at once, oz inchoative de⸗ 
pending upon ſomewhat that ſhall reduce it to his full Effet; which when. 
it is done ſhall make the Gꝛant good ab initio, — 
20 H. 7. Cale Strat, And if J make a Teaſe to A. fo2 ſo manp Years as I. S. ſhall name, : 
Mare, Co. L. 43. b. grant ſuch Liberties as another Town hath, both rhefe, at the Time of the 
Gant, appear in Caſe to be made certain, and the common Caſes of Gzants, _ 
that take the Perfection by Elections given by the Party, oz by the Law to 
certain Perſons. ” $25 | | 
The ſame Books and Keaſong that p2ove, that when the Election tre⸗ 
ates the Jntereſt, nothing paſſes 'till Election, the ſame pꝛove that where 
no Election can be, no intereſt can ariſe. 
1 Le. 254. Apr. 222. Bullock's Caſe, 10 Eliz. Dyer 281. Feoffment of an Houſe and 17 Acres, _ 
| | Parcel of a Waſte, the Feoffee, not his Heirs, muſt make his Election, o) 
_ elſe the Gzant is void, and 2 H. 7. 23. So Hayward's Cale, Co. lib. 2. 36. if 
J give the one of mp Houſes, nothing paſſes "i111 the Vonee chooſe, there 
foze he muſt do it, his Executozs cannot, 44 E. 3. 43. is a good Caſe, A 
Pꝛioꝛ ſold his Woods, excepting Fortp of the beſt Oaks at his Choice, to 
be taken within two Years; then the P21o2 bzought an Action of Treſpaſs 
againſt the Vendee fo? ſelling them: He pleadeth, that the Plaintiff delay 
ing his Choice 'till the two Years Were almoſt expired, that he could fo:bear 
the felling no longer, but his two Years Would expire, and therekoze requt- 
red him to make his Choice; but he refuſed, Whereupon he choſe Fozty ot 
the beſt himſelf, and left them ſtanding, and cook the feſt, | 
So note, that the Yendee in this Cale had no Pꝛopertp, till Election 0! 
Default made bp the Yendoz, Which Was ſupplied and made certain by the 
Yendee; and yet the Vendee could not have made the Choice in Default of 
the Vendoz, *till the Time incurred ſo near, that he muſt needs, and that 
muſt be put upon Judgment of the Jury oz Court, upon ſpecial Declara⸗ 
tion of the Time, and Number of the Trees, and the like, But here it cal 
2 And. 142, Mo. 882. not change Pzoperty p2eſentlp of any Trees certain, becaule it is uncertam 
Dy. 91.2. 1 Ko. 53. Which Trees map be ſpared, and which not; and divers Trees map be ſpa 
red, and indifferent, Whether theſe oz thoſe, and there is no Perſon to who! 
it is given to determine Which map be ſpared, Which not: But if the 
Gant had been of ſuch Trees as 1. S. ſhould judge might be ſpared, !! 
might have ſtood with his Determination. Primo Mariz, Dyer 90. a Salt 
of Woods Which map be reaſonablp ſpared 7 E. 6. Term that ſhall be 
come after his Death, uncertain and apparent, that at the Time ot the | 3 
Gant it is not referred to Certainty, 22 H. 6. a G2ant to two, & hæred. Void 5 
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Topſall and others £ 
verſ. Ferrers. | 
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e Trees were acuallp his befoze he kelied them; koz it had been 
1 2 tell, he muſt have pleaded it, and not pleaded not Guilty. 
Alſo he muſt have averred, that they might have been ſpared, which 1s 
not pleaded no2 found by the Jury. And lo the Oelendant pleaded, Primo 
5 er 90. ; | A : 8 

oe = JT am of Opinion as bekoꝛe, that this laſt Clauſe is void 
fo2 Incertaintp; pet J hold clcarlp, that it reaches not to the firſt Clauſe of 
Gant, upon which J have argucd and concluded (oz the Dekendant; but 
looks back only to the laſt Clauſc, beginning at una cum omnibus aliis boſcis, 
Kc. which though it be kruſtrate, pet rhe firſt Clauſe ſtands perfec ok it ſelf; 
fo? it ig true, that if a Gzant be carried in generals, Which of it ſelk is 
not certain, if that by the other Parts of the lame entire Sentence in point 
of Deſcription, o2 other Wecclaration cannot be true, as in Doughtey's and 
Darrington's Caſes befo2e, 02 cannot be eſſeaual, as in this Concluſton ok Un- 
tertaintp, o2 be reſtrained by a Concluſion, as in Finch's Caſe, Coke lib. 6, 


39. mark the Sentence. 


But the Defendant hath pleaded not guilty, which he cannot Maintain, 


* 


The Kent of Twenty Pounds a Year was granted by the Tadp Finch to Dy. 20). p. 14 Godb. 


her Son, in theſe Woꝛds, Our of the Mono? vi Eaſtwell, Otterplea, Potbury, of 


and Seacon, and her Lands lying in the Pariſbes of Eaſtwell, Weſtwell, and 
Challock, oꝛ elſewhere in the Countp of Kent, to the laid Mano?, o; any of 
them belonging; clearly this charged no other Lands in thoſe Towns, but 
ſuch as belong to the Manoꝛs ;. ko; it is plainly one onlp entire compared 
Seutenec, ſo woven and interlaced together, as there is neither Diviſton in 
Wo2ds no: Seue, and that ig a Joining of the Sentence to good Uſe, and 
not to avoid all. 5 1 

Note, theſe Caſes are of one entire and compacted Sentence, and thercfo2e 
one Part map overth2ow oz reſirain another : Eut our Caſc hath two Clau⸗ 
ſes that are clearly diſtinct. | 5 

Firſt, a Gꝛant of all thoſe. his Woods ſtanding upon his whole Manoz, 


which anſwers the Pꝛonoun illa, being reſolved thus; all choſe Woods which 


1 to that Clauſc, J join the Viz. as an Hand⸗maid, as J ſaid, though 
it be void. 5 


p. 23. Goldsb. 


Then comes the ſecond Clauſe, una cum omnibus aliis boſcis, &c. which in ye, 82. 1 cr. 47. 


Law, though it be governed by the firſt Wozds of Gant, pet that Woꝛd of 
Gꝛant is reſpectively as ſevcral Gzants of ſeveral Things. And it is all 
one as if he had ſaid, hc granted all the Woods growing upon his whole 


Mano?, and he alſo granted all other his Woods that might be convenient⸗ 


Ip ſpared, &c. And in that Caſe of Finch it is granted, that if J grant a 
Hent in this Fozm, iſſuing out of mp Manoꝛ of D. and out of mp Lands 


no? belonging; that this middle Clauſe ſtands ſo in frame divided, that it 
ſhall charge my Lands in thoſe Towns, though thep be no Part of the Ma⸗ 
102; and pet that Clauſe is incloſed with rhe Panoz, both befoze and after; 
much moze here, where the firſt general Clauſe ſtands clear by it (elf, and 
the ſecond Clauſe, under the una cum omnibus aliis, ig a new Addition, and of 
other Things than were befoze granted, and hath his own Concluſton, with 
convemienter, &c. attending upon it. 


(196) Edward Topſall, and others verſus Ferrers. 
Trin, 15 Jac. Rotul. 


E Topfall Clerk, Parſon of Saint Botolphs without Alderſgate, and 
2 The Churchwardens of the ſame, libelled in the Court Chriſtian, againſt 
Sir John Ferrers Knight ; and alledged, that there was a Cuſtom within the 
City of London, and eſpetiallp within that Pariſh, that if any Perſon die 
Within thar Pariſh, being Man oz Woman, and be carried out of the ſame 
Pariſh, and buried elſewhere, thar there ought to be paid to the Parſon of 
this Pariſh, if he be buried elſewhere, in the Chancel ſo much, and to the 
Churchwardens lo much, being the Sums that thep alledged, were by Cu⸗ 
ſtom papable unto them, fo? ſuch as were buried in their own Chancel ; and 
then alledging, that the Wife of Sir John Ferrers died within the Pariſh, 

and 


and Tenements in D. and S. and out of mp Lands elſcwhere to the (aid Ma⸗ 1 


Libell. Ece. Winch. 
Ent. 588. 1 Ro. 559. 
Cuſtom of the Pariſh, 
that a Paſſenger dying 
there, ſhould pay Fees 
there, though 4 
elſewhere. 


od, R. 48. 


uried 


Plant werſ, : Shaw verſ⸗ : Hawles ver / 
Thorley. Y Tayler. Bayfield. 


N and was carried away and buried in the Chancel of another Church, andg 
demand of him the ſaid Sum. Whereupon, foz Sir John Ferrers a Pꝛohib .:. 
tion was p2aped by Serjeant Harris, and upon Debate it was granted; o) 
this Cuſtom is againſt Keaſon, that he that is no Partſhioner, but may 1 
pals thꝛough the Pariſh, 02 lie in an Inn koz a Night, ſhould be fo2ced to be 
buried there, oz to pap as ik he were; and lo upon the Matter to pap twite 
koz his Burial. ; | 15 


(4975 Plant verſus Thorley, 


/ E 


Treſpaſs | ill. 14 Jac. Rot. 861. 


1 wt . 7 Lant bzought a Treſpaſs againſt Thorley, fo2 taking and carrping a; 


371. Treſpaſs, Br. 366. way an Hundzed Loads of Turke at Leake; the Defendant pleadg, * 

8 © quod locus in quo (whereas there was no Place aſſigned) was two Acres, 
ce call:d Black-acre in Leake, which was his Freehold, and that he digged the 

Srar. of Jeofſails, Ver- Turfe there, and took them awap prout, &c. The Plaintiff (aps, that lc. 

dict helped thereby. cc cus, in quo, was a Piece which contained Twentp Acres in Leake, alia quam, 
* &c. and the Dekendant quod aliquam tranſgreſſ' in pred. 20 Acris, not Guil⸗ 
© tp, Whereupon Iſſue was taken and found foz the Plaintiff.” And it 
was moved in Arreſt of Judgment, that this was no Jſſue ; koz there wag _ 
no Twentp Acres, no? Place certain in the Declaration; pet the Court gaze 
Judgment fo2 the Plaintiff. Foz though it were not in the Declaration, 

pet it was no plain Departure from the Declaration; foz both Parties were 

agreed, that the Treſpaſs was done at Leake; fo that the Aligning of a 
mo?2e particular Place in Leake ſtands well with the Declaration, and doth 
but reduce it to moze Certainty, and is a Supply of that, that might have 
been Well laid in the Declaration. And ſo it is not a Verdict out of the 
Matter, and fo no Jſſue, but it is a Verdict Holpen bp the Statute of Je- 
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(198). Shaw verſus Tayler. 
Vie. Hart's Report, | | Mich. 14 Jac, Rot. 2387. Or 7 | » 
200, a, Cr. Car. 260 he Defendant made Avowzy fo2 Yariot-ſervice; the Plaintiff pleaded | 
HNariot Service. in Bar, that the Tenant at the Time ok his Death nulla habuit anim- = 


lia; and the Defendant demurred: And it was adjudged koz the Plaintiff, 
Null habuit aniwalia. betauſe the Avowpp was inſufficient ; fo2 that it did not ſet down in certain, 
what the Pariot ſhould be, ſcil. Beaſt, oz other Thing. Quære, tif it were 
erpzcſs the beſt Beaſt, either in Caſe of Tenure oz Cuſtom, if the Tenant 
have none without Fraud, 8 ; : 5 
Note, no ſuch Thing in rerum natura, no Guard, if their be no Heir, oz he 
of full Age. ED 9 8 | 


( 199 ) Hawles and Bayfield. 


Prohibition. = Aill. 13 Jac. Rot. 312. B. R. 


 Cro. 137, 669. Yelv. IT was repozted in the Common Pleas this Term, Trinit. 15 Jac. That in 
3 Lei Pim 1 the King's Bench, in the Term and Koll afozeſaid, between Hawles and 
357. Owen 103. Latch. Bay field, a Pꝛohibition was awarded upon this Surmiſe, that between the 
176. Hetl. ee Lo2d Chandois then leiled in the Mano? of Blunſden in Wiltſhire, and the De- | 
IIe. 23. 1 Ro. 174. fendant, then Parſon of Blunſden; there was a Concozd and Agreement, that 
Cr. Ell. 188, 249. the Lozd Chandois and his Farmers of his ſaid Manoz, ſhould pap unto - 
pay Money in dif. the ſaid Parſon, ſo long as he ſhould remain Parſon, ſuch a Sum of Mo? 
charge of Hebes void. ney in full ſatisfaction of all Tithes ; and that in Conſideration thereof they 

| ſhould hold the ſaid ano? diſcharged, cc. And upon Demurrer it was 


adjudged foz the Defendant, and a Conſultation awarded, 
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Steward verſe g = 6 Bell werſ. e Swinnerton werſ. 5 
Hart | 


Biſhop. Caſe. ley. § Miller. 
(200) Steward verſus Biſhop. 
. Trin 14 Jac. Rot. 769. 


Ames Steward bzought an Action of the Caſe againſt Biſhop, fo2 ſaping of 

him, James Steward innuendo, &c. is in Warwick Goal, fo; ſtealing of a 
Mare, and other Beaſts; and after a Verdict fo? the Plaintiff, upon divers 
Motions in Arreſt of Judgment, the whole Court gave Opinion ſeriatim, 
that the Wozds would not bear Action; koz they do not aum direaly, that 
he did ſteal the Veaſts, as if he had laid, that he ſole them, and was in 
Goal fo2 it; but thep do only make Report of his Jmp2ifonment, and ihe 
ſuppoſed Heaſon of it, and it map very well be, chat the Warrant o: Mitci- 
mus was fo2 ſtealing expzeſin. and it is the Common Form of making of the 
Malendars of the Pziſoners koz the Juſtices of Allize, oz the like. | 


( 201 ) Gage's Caſe. 
Age an Attoznep of this Court, ſued as Adminiſtrato? by Mit of Pꝛi⸗ 


vilege, and it was moved bp Chibborn, that they ought to ſue by Ozt- 
ginal ; Quod fuit conceſſum; and therefo:c he took our his Oꝛiginal, Paſc. 15 


7 Jac. And the Defendant appearcd, aid the like Opinion was given this 


s 


Trinity Term, e converſo, foz Drury, who was ſued ag Executoz to his Bzo- 
. ther, by Bill, being an Attoznep. mh „ 
(202) Bell afainſ Hartley and his Wife. 
Tr. 14 Jac. Rot. 1840, 


8 Bell bꝛought an Agion of Maſte againſt Hartley and his Wife ; 


and aiter Jſſue joined at the Niſi prius, the Parties appeared, and Der- 


dic was given fo? the Plaintiff; and now at the Dap in Bank, Henden 
Serjeant moved that the Wife might be received; but 'twas rejeacd as a 


» ſtrange Motion, 


C2039 | Swinnerton againſt Miller. 


Hill. 14 Jac. Rot. 2049. 


; 1 Ju Aeplevin between Swinnerton Plaintiff, and Miller Defendant, upon 


ccaſion of Motion in Arreſt of Judgment, it was reſolved bp che Court, 


2 that whereas one Robert Winniffe was ſciſed of a Copphold of the Mano? of 


Ilinton, and by Licence of the Loꝛd demiled the ſame by Indenture to the 
Plaintiff foz Twenty Years, rendzing Twenty five Pounds per Annum; that 
the laid Robert Winniffe ſurrend;ed by the Keverſion of the one Moietp of the 
fame Copyhold to the Hſe of Nicholas Winniffe, to which he was admitted 
and then he ſurrrend2ed the other Moietp to one Mary the Wife of John Mik 
ler, who was alſo admitted, and the Dekendant as Bailiff ro the ſaid Mar 


and her Hus band, foz half the Kent, as belonging to the Keverſion of the 


halk made Coniſance. Jt was reſolved by the Courr, that the Surre 
; olved by 5 nder 
; by the Name of Keverſion was good in this Caſe (though the Leaſe were 


not made by a Surrender (which had been directly derived. and that ac- 


koꝛding to the Cuſtom, out of the cuſtomary Eſtate) but by Indenture fo 
Call it is the Teaſe of rhe Coppholder, and not of the Loꝛd 1 pet perhaps 


the Loꝛd in this kind of demiſing bp Licence. e would ſtand againſt 


Alſo it was holden clear, that 


fade Rent was to be divided by Halks, actozding to the Yalfs of the fiever- 


Laſtly, the Court was of Opinion, that there needed no Attoꝛnment up⸗ 


on the Surrender made of the Moietp of the Keverfion b inn 
nth BYE nade or | v Robert Winniffe 
Aunto Nicholas, becauſe it paſſeth not by way of Szant of Kevcrſion and At⸗ 


ronment ; 


Case. 


Action for Werde, he 
is in Goal for Stealirg. 
1 Ro. 64. Browul. K. 
16. Noy. 24. Hutt. 2. 
meſme ca. Noll. 49. 
Mo. 866. Mo. 401. 
Goldb 130. 1 Cr. 268. 
3 Cr. 234. 2 Cro. 247. 
utre £36 154. ſemble 
utra. 3 Cro. 238, 279. 
1 C:0. 263, 268, 269. 
Poſt, 219- 


Savill. 28. Accord. 
Palm. 233. 1 Brol. 37. 


Waſte. 


Receipt. Br. 122. 


Replevin. 


1 Roll. 235, 294. v. 
Colhns . Cro Fliz. 
606, & 622. 1 Brnl. 


178. Entre congeable, 


Br. 139. 


Hutt. 102. Pop. 188. 


Inf. 148. t Co. 8. 79. b 
3 Cr. 627. 


1 Leo, 297.3 Leo: 
197. Co. L., 49 b. 
1 Roll. 294. 


. 
o ” 


Pickaver's 
_ Caſe, 


8 


De- la-hay. 


Andrews ver. e Bird wer, Earl 8 ( 
\ Culmer. & Tuck. . 


Cr. 25, 44. 


4 Co. 21. b. 


Ant. 17. Poſt. 185, 186. 


Obligation. 


1 Brnl. 68. 11 Co. 56. 
3. 1 Co. 119. a. $ 
Cr. it. 2 Le. 20. 3 


Co. 45. b. 


A Saund. 286. 


Debt. 


Ro. 1. Abr. 929. Poſt, 
199. 2 Keb. 606. p. 39. 


Ooligation. 


Condition to make 
Compolition for Land. 
Dy. 1.2 


Aut indeed 
Cro. 305. 


(2 
Star. 23 H. 8, cap. 9. J the Caſe of one Pickaver, it was reſolved by the Court, upon the Stat. 


Pickaver's Caſe. 


toznmeut; bur there muſt be an Admittance of the 102d; and when that 
Admittance is given, the Eſtate is ſettled, and there is no Means in Lay 
to compel the Zciſee to Artozn, And the Admittance is a kind of Act jp 

5 Co. 111, 113. b. 1 Zaw, and puts the State into the Party in a ſozt in the Poſt, But J am 
of Opinion, upon the Keaſon of Mallarie's Caſe, Co. lib. 5. that there 
ſhall be no Entrp fo2 Condition bꝛoken in ſuch a Caſe without Attoznmemt. 
„it is not within the Statute of Conditions. Yelv. 222, 223. , 


of 23 H.8. that if a Biſhopzick within the Pzovince of Canterbury be 


Opinion 
reſolved. 


( 205 ) 


gar William Andrews b2ought a ill of Debt, of Ten Pounds, againſt De. 

la hay, an Attoznep, and counted upon thzee ſeveral Bonds of five Marks 
Cr. 69. Pto. 84. 11 a⸗piete; and upon the Oyer of the ſeveral Conditions, it appeared, rja: 
one of the Sums in the Condition, was popable after the Bill exhibits, 


Andrews againſt De-la-hay. 


void, and ſo the Juriſdiction devolved to the Metropolitan, that he mus 
hold his Court within the inkerioz Dioceſs, koz ſuch Cauſes, as were bp that 
Law to be holden befoze the inkerio: Ozdinarp. And J moving that as my 
it was ſaid by the Pzothonotarics, that it had been fo fozmerly 


N 
be" 
77 
3 
e 
» 


and Iſſue was joined upon Conditions perkozmed, and Verdict given fo! the 


Plaintiff, and entire Damage and Coſts aſſeſſed; and per Cur' he cannot 


have Judgment in Tozm as it is found. Nevertheleſs upon Lielcaſe of | 


fo2 though the Bill were an entire Sum; pet by the Count it apptareth, 
that rhep were as ſeveral Demands : So the whole Suit is not falſified bn 


the Plaintiff himſelf, koz it is as ſeveral Demands and Suits ; Tan | 


Quere, if it had been lo by Oziginal. 


( 206 ) 


Ird bzought an Action of Debt againſt Culmer an Erecuto2, upon plenie. 
ment adminiſtre; the Plaintiff replied that he had Aſſets; and the D? 


Bird againſt Culmer. 


kendant, relicta verificatione cognovit Actionem, nec quin ipſe detinet; the Dcvt, 
(Ec. And Judgment whas given pro querente de bonis Teſtatoris, Which was 
And it was moved bp Richardſon, that the Cor 
keſñon ſhould alſo contain, that he had Goods ſufficient, Ec. and pꝛaped, that 
that might be odded to the Entrp; but the Court refuſed to do lo; fo? it 
decd, the Confeſſion, naturally can extend no further than to the Count which 
is of the Vebt, and not of the Aſſets. Bet if nige Defendant will Conteis 


entered Hill. 12 Rot. 2053. 


moze he map, and there are Entries both ways. Note, that in this Calc he 
had pleaded plene, &c. And the other had replied Aſſets ; and then he co | 
keſſes, leaving (which map be taken diſavowing) his Plea of plene adm 


niſtravit. 


he made Compoſition. 
ſit, &c. pro placito 


( 207 ) 


if 


- Defendant, a Rent Charge of five 


Earl and Tuck. 


N Debt upon an Obligation, with Condition, that ik the 
ſhould make Compoſition with one Earle fo: 1d, Ec. then 5 
pap the Plaintiff Thirty Pounds: Che T-tcndant pleads, that he maden 
Compoſition. The Plaintiff replics, chat the ſaid Earle did grant unto lf | aq 

>oarks in Fee, in Satisfaction of hs 
Title, Tc. which the Detendant viv actept in Satisfaction, Ec. ano lo | 1 
The Dekendant proteſtando that Earle non conc® þ 


Dammages and Coſts, Judgment was given fo? the two firſt Bonds only; 


Defendant | ; 
he ſhould | : 


that the Dekendant did not accept it in Satiskacion, 1 | . 


— OE e f . IO EO 
KEY * S n Nr 9 . 
CELTS 225 8 <4LLXT e. e 72 
EFT ccc 
4 7 * p< ” ONT + 
* : 24 ob, WE: | 2 [4 
n r 
3 r 5 
— . n * ER. 
1 W = 
$ 7 a PS F bY, A 1 
f of SOIT Et PPV Ws 
*%, Rs - LE rh, 2 


( Le, - — » * Mg. * 
II IST 12 N e 


e | 


| 


179 


Flood b Loveden's Coachman ver . 8 Copley = 2 
Knight. Caſe, Halley. 5 Collins. 


And it was holden a good Plea, foz it it is no Compoſition without Con: 
tent, which depends upon the Acceptance, and the Gzant is at the moſt but 
Argumentative. 


| Superſedeas alone; but the Court was reſolved, that either both mult appear, Cr. cx. . $01. 475 
bn both be outlaw'd, n ; 


but according to the Ralendar. Cr. Jac. 167. 


208) Flood verſus Knight. 
TH Obert Flood infozmed againſt Richard Knight, fo? uſing a Trade not be⸗ tnformaiion, uſing a 
Rug Abbie — 
(2090 Loveden's Caſe. Debt. 


| 7 \ N Action of Debt was bought againſt Loveden and his Wife, fo2 the Wife Recuſant muſt 


Kecuſancy of the Wifc; and the Husband would have appeared bp erg wich ber Hut 


27. Cr. Jac. 445. 
Baron & Feme, Br. 5. 


( 210 ) Coschman againſt Halley, 
Hill. 14 Jac Rot. 2167, 


S Derr bp Coachman againſt Halley, Bailiff of Aſhford, foz an Eſcape, and eco certifiet. 


counted upon a Hecoverp, in the Court of Aſhford. The Defendant OY” 


Y pleaded Null tiel Record, and now in the Necozd certified, there were divers 


Differences in the Continuances, and in the Pꝛoceſs; and pet becauſe the 


Plaint Count and Judgment certified agree with the Declaration, Judgment 
was given fo2 the Plaintiff, \ 


Cat) Copley againſt Collins. N prohibition: 
Mich. 14 Jac. Rot. 3444. | 


- 1 Prohibition it was reſolved, that the ix Months ko: P2oof ok the Court in a Surmiſe 


Surmiſe ſhall not be counted by Twenty Eight Daps to the Month, $21. Li Rep.49. 
| e. 1. Co. L. 135. 
b. 6 Co. 6. 


(112 Swain againſt Hollam. Waſte. 


Tr. 14 Jac. 758, 


A Ction of Waſte between Swain and Hollam of Lands in Com. Dorſet, Hint. 8. a. Poſt. 255 


The Parties were at Jſfue upon a Surrender made in Middleſex. The *** 


- Queſtion was, How the Wzit of Sciſin ſhall be awarded, which mult be 
per viſum Juratorum. 8 1 55 


11 | Caſe. Caſe, 


# i \ Ction upon the Caſe fo? calling one Baſtard; the Defendant juſfified, Sefa ſhall te ried 


that he was a Baſtard, and it was awarded that this ſhould be tried by Jury in Action up. | 


. L . „the Caſe. 1 Ro. 
per ap and not bp the Oꝛdinarp. 4 Co. 17. a. 12 Co. 67, Co. L. 134 a. 5 Co. 36 . Palm, 501, Pho. 
7 11. 7 CO. 71. a. | | 


14. b. 9 Co. 32. d. 


(214) Points and Gibbons. 


Partition. 

2 Ss Rolls. Ab. f. 139. 

Je a Wiit ok Partition upon the Statute, by Points againſt Gibbons, being ape is nor a. atab 
within Age, the Defendant Was denied his Age, Co. I. 171. 4. Cr. 2 in Partition 6Co.q 


5 III, 392, 
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2 Wheatley verſ 7 Slowley verſ. 8 Sydenham verſ. 2 

1 83 Stone. 8 Eveley. May. 

Treſpiſß. F214) Wheatley againſt Stone. 

: Roll, 222, 2 | Paſch. I4 Jac. Rot. 545. . 
London, Heatley bzought an Action of Treſpaſs againſt Stone, in the Rings 


ins pm > Lg B. VV Bench, and declared, that he levied a Plaint of Debt in the Counter | 


©: Student, 33. of London againſt one Warkins, and upon Pzoceſs he was arreſted by one 


Weſt a Serjeant, and that Stone vi & armis did refcue him, cc. whercbp he ; | 
loſt his Debt. Upon Jſſue not Guiltp, and Yerdic fo: the Plaintiff, Judg: 
ment was given & quod defendens capiatur; whereupon Erroz was now brought 


in the Exchequer Chamber, and the Judgment was affrmed: Foz though the 
Nature of the Action pꝛoperlp is upon the Cale, as touching the Plain: 
riff's Loſs oz Damage of Debt, pet being done with Foꝛce, and that Foz, 
being done, though not to the Plaintiff himſelf, to the Serjeant, who was 
Miniſter as well foz him, as to rhe Court, he map make his Ac ion vi £ 
armis. And the like Pꝛecedent was ſhewed out ok the lame Court, M. 34 & 
35 Eliz. Rot. 169. between Margaret Aſtel, and Hugh Ridge; and another of 


the lame M. 42, 43 Eliz. Rot. 468 between Andrew Pawling, and Robert Mar. 


riot; and on the other Side, Paſch. 14 Jac. Rot. 564 London: Robert Spex © 
bzought an Action upon rhe Cale, upon che like Arreſt and Reſcue, vi & er. 


mis expꝛeſiy, and the Judgment was given in miſericordia. And that being 


alſo bzought befoze us bp Erro, this Term we affirmed the Judgment; 2 
and the like had been, Hill. 6. Jac. Rot. 722. in the King's Bench, and a _ 


firmed upon a Wꝛit of Grroz ; to2 it was relolved that rhe Caſe, though the 


9 Co. 5o b. Cr. Car, Reſcue were laid vi & armis, would bear either Treſpaſs vi & Armis, 92 Tre 


325. Hutt, g8. paſs upon the Cafe. But the Plaintiff muſt beware that he follow his 


D21ginal,' ik it be by Wit; koz if that be vi & armis, o: upon the Caſe, the 
Judgment muſt be Suitable. ES | 

And ſo muſt it be in a Bill in the King's Bench. But if the Bill be 
Trelpals general, neither laping vi & armis, no2 upon the Caſe ſpecially, he 
map ute it to cither. 1 Cro. 325. 


Caſh 62160 Slowley again ft Eveley. 
Tr. 12 Jac. Rot. 983. 


2 H. 42. 2 Cro. 439. CLowley $:0ught an Aaion of Treſpaſs againſt Eveley, in the King's | 


3 Bench, fo2 beating and impziſoning of him, and had Judgment: And 


2. R. f. 326. m. Ante. Upon a Mit of Erro; in the Exchequer Chamber, the Court, upon Occaſion 


12 * S of an Erro: alligned, took this Difference; that where a Man hath a Per⸗ 
+ 0 «© 1%% 0 


65.134. C. Car. 230. (onal Action againſt two Defendants, if they plead ſeverallp, and he be 


Non oy in Pa. Non-ſuic againſt the one, bekoze he Hath Judgment againſt the other, that he 
I Ko A 


quere ii ceo ſoir mis ſhall be barred againſt both, fo2 it wozks in the Nature of a Keleaſe of the | 
vrine, Mo. 624. Cr. Whole. But where there is but one Defendant, and he pleads to one Pat 
Care 243,55 1+ Noe in Iſſue, and to the other Demurs, the Plaintiff map be Non-ſuir foz one | 


Point, and p2oceed fo? another. 


Pony (237 5): Sydenham againſt May. 


Mich. 13 Jac. Rot. 347. 
altogether the lame. 
2 Ro. 718. 1 Roll. 48, 


Wann Bult. = . too) and he is a Maintainer of Papiſirp, and of Kcbellious Perſons, Che 


f. 2.60, ' Defendant pleaded other Wozds abſque hoc, &c. And the Jurp found tür 


Aion for Words not EA John Sydenham bzought an Action of the Caſe againſt Timothy Mi, 
Clerk in the King's Bench, koz theſe Wozds (if Sir John Sydenham miglt | 
49. 1 Roll. Rep. 427. Have his Will, he would Kill all the true Subjeas in England, and the King 


he ſpake the Wozds, viz. J think in mp Conſcience, that if Sir John Sy den 


ham might have his Will, he would kill all the Subjects in England, and th. 


King too, and he is a Maintainer of Papiſtrp, and Kebellious Perfo!s; ö 4 

and if upon the Matter he be guiltp in ſpeaking the Wozds in forma qual“ 
the Declaration, then, Ec, and if not, Tt. and Judgment was . fo? th 9 
Plainti!. “ 
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Howard verſ. 
Bartlet. 


Blaintif. and now upon a Wit of Erroz in the Exchequer Chamber, che 
| pm againſt the Defendant ; fo? the Matter is in Elfea the lame, 
and the Fozm muſt be underſtood, the Eſſential Fozm, not acco2ding to every 
WMoꝛd: Yet Paſc. 16 Jac. we inclined that either of thele Wozds would bear 
Acion ; bur the Woꝛds found were not ſo abſolute as the Declaration, net- 
ther moved Credit in the Dearer ſo fully, which is the Fozce of a Slander ; 
and then thep are not the ſame Words in Fozce and Effect, as if the Wozds 
were laid, J know him to be a Thief, and it were found, *J think him to be 


a Thief. 


(278) Howard -gainſt Bartlet. 


Iſ-ount Howard was ſeiſed of the Manoz of. Stockwood in Dorſetſhire, 
whereof the Cuſtom was, that the Copyholders fo; Lives, their Wi- 
dows ſhould enjoy, during their Widowhood, their Cuſtomarp Lands, where- 
of their husbands died ſeiſed : The Viſcount, Anno 5 Eliz. granted a Cuſto- 
mary Tenement of that Mano? unto John Bartlet fo: Life, by Copp ; and 19 


Cr. Jac. 407, 469. 


2 Cro. 573. 1 Roll, 
502. 10, 11. 2 Ro. R 
178. Hutt. 18. 


Eliz convepeth the whole Mano? to Winterhay, who at the ſame Year convep⸗ 
ed the Jnheritance, and Freehold of Bartlet's Tenement foz Monep, paid bp 


Bartlet to Whitby and others, and their Heirs and Alſigns, during the Life 


ok John Bartlet; the Kemainder to Ellen then Wite of Bartlet, the Gemainder 


to John Bartlet himſelf in Fee. 11 
The lame John Bartlet, 28 Eliz did grant his ſaid Kemainder in Fee to Wil- 
liam his Son, and his Heirs, to whom Whitby and the reſi releaſed, Then 


William Bartlet having Jſſue William (who ig now a Ward) died; and then 


Ellen the Wife of John Bartlet died: And John Bartlet married again one 


Frances, and died ſeiſed of his Cuſtomarp Eſtate, 14 Jac. and then Frances his 
Mike entered. | . 

Upon this Caſe it was reſolved bp us, thzee Alliſtants, that Frances was 
to enjoy her Widow's Eſtate, in this Land. Fo? firſt, it was clear, that the 
Cuſtomarp Eſtate of J. Bartlet remained as it was during his Life, not ex⸗ 
tina, no? altered by the Purchaſe of a Feeſtmple, which during his Life 
was in others, not in him; whereof it follows by Conſequence, that all 
cuſfomarp Jncidcnts to ſuch a cuſtomary Eſtate remain, whereof there is 
one, which is as an Excreſcence, which by the Cuſtom and Law grows of 
it ſelf out of that Eſtate, even as a Deſcent ſhould have done, ik Bartlet had 
been a Coppholder in Pee, and the Freehold had been granted to another in 
Fee. But if ſo much as an Admittance onlp were requiſite befoze her Eſtate 
could veſt in her, it were dangerous; as ik it were a Dower which could 
not be had bur by Suit; koz that were loſt, becauſe the Cuſtomarp Court 


A Widows Eſtate in 
Poſſibility continues as 
long as the Husband's 
Eſtate. 

2 Cr. 126. March. 163 
Cr. Jac. 35, 37- 


4 Co. 24. b. 2 Co. 17 
g 


that ſhould relieve her is gone as to her, fo2 her Eſtate is utterlp eſtranged 


from the Mano: But now this Eſtate is as it were a Part oz Fruit of the 
other, and is caſt upon her, and veſted by Law. And Paſche 16 Jac. upon a 
Trial in ejectione firmæ, between Leſſee to the Widow of one Walter Renning- 
ton, claiming a Widow's Eſtate in Land in Soutſcemy in Glouceſterſhire, a- 
gainſt koz Sir Edward Withipole: It fell out that ſhe was indeed mar⸗ 
ried to Rennington ; and thep cohabited ; but ſhe being Neece to tis fozmer 
Wife, he was queſtioned, as fo: an inceſtuous Marriage, and put to Pe- 
nance by the High Commiſſion Court, and bound from her Company, and 
then died: And then the Woman came into the Court to pꝛap her Uidow's 


Eſtate, and was denied. And we reſolved, that her Widow's Eſtate was 


due ” her, in as much as ſhe was never divozced a vinculo, though there were 
Caule. 3 = | | 

Next, we held that the Acion was maintainable againſt the Lozd with- 
out Admittance, fo2 the Keaſon in the fozmer Caſe. And Warburton and 


Hutt. 18. ſame Caſe. 
Noy. 29. 2 Keb. 294, 
Vaugh. 249, 322, 
Noy. 29, 


Co. L. 235. a; Syd. 
432. 


Y-lv. 16. pluis fort 
- Caſe | 


Hutton did alſo rely upon the Kefuſal to admit, in which Caſe they thought 


the Law would ſupply the Admittance, 


Bruton 


. 
3 „ —— * — „ 8 _—_A. * r 
* K 


9 | Bruton verſ. 

ks Morris and others. c 

3 4 — 8 — . 8 0 
Raviſhment. ( 219 ) | Bruton againſt Morris, and others. E 

Star · chamber. Ohn Bruton exhibited a Bill in the Star⸗chamber againſt Edward M ris, 
— 2. 2 Cro. 485, and others, and complained, that he having one onlp Daughter of the 


Age of Twelve Years, oz thereabouts, and having in Lands and Ooods ta 
3 Inſt. 61. the Value of five Thoufand Pounds; the Defendant Morris did cauſe his 
Daughter to be allured from his Youſe in Southwark, down the Thames to 
ſee a Ship, and having her ſo aboard, afterwards bp Fozce and Thzeatg 
carried her into Suffolk, and there marricd her. 
Now the Truth was, that this Bruton had alſo a Son, though it were not 
ſo laid in the Bill, ſo that his Daughter was neither Heir apparent to her 
Father, no: had Lands oz Goods: Whereupon Queſtion ariſing, whether 
Upon the Star. 3 H.. this Caſe were within the Statute of 3 H. 7. cap. 2. and ſo Felonp, and not 1 
cap. 20 of raking examinable by this Court. At was ordered, that the Chief Juſtice and J 1 
K ſhould conſult with all the Judges, which we did: And upon Conſideration 7 
of the Statute, and View of Pꝛecedents of kozmer Jndiaments in the King's 1 
Bench, we relolved, that this Caſe was not within the Statute ; koz though _ 
the Woꝛds of the Purview ſeem general to all Women, taken Unlawfully _ 
againſt their Mills; and that this Maid, though ſhe were firſt trained out 
with her Conſent, pet was afterwards by Fozce carried awap, which was | 
as a Fozcible taking then begun, becauſe ſhe was befoze in her own Power. 
It was conſidered, that the Pzeamble of the Statute could not be thought _ 
to be Idle, but meant to reſtrain the Purview to the Particular Caſeg of _ 
the Pzeamble in the Enumeration ok the Women, and their Eſtates and 15 
Conditions; and alſo the Motives and Ends ok their taking, that is, that 
thep ſhould. be Maids, Widows, o2 Wives, that had Subſtance in Goods 
oz Lands, oz ſhould be Yerrs apparent; that the Motive ſhould be Lucre, 
and the End to marry oz deflower; and the Purview following, that what 
| 7 Perſon oz Perſons ſhould take a Woman ſo againſt her Will Unlawkullp, 
Hurt. 2: Et. it was conceived, that this Wozd (ſo) did implicitlp bind up the Pꝛe⸗ 5 
amble in the Purview, koz elle the Wozd (o) were Idle, and might be 
ſpared, if it did not include the Motive and End of the Action, which is 
a Part of every Action, as being the Cauſe of it, which in this Caſe are 
Tucre and Luxurioulnels. And that was alſo conceived to be the Meaning 
of the Law, as being like to be the Common Caſe ; foz Men will not com⸗ 
monlp ſteal Women that are nothing wozth. Yet it was objeged, that bp this 
Conſiruction, the Taking of a Maid inheritable to Twenty Acres of Land 
ſhould be Felony, and the Taking of a Daughter of the greateſt Peer of the 
Land ſhould. be ns Fclony. And alſo, that there could be no Lucre in ſteal⸗ 
ing of another Man's Wife, neither could the aviſher marrp her. Allo, 
the Pꝛoviſo in the End is, that the A ſhall not extend to anp Perſon t- _ 
king awap any Woman, claiming her as his Ward onlp, oz Bond woman, 
which ſeems to reſpec onlp the Taking without the Wo?d (o.) There were 
alſo ſome Jindictments found in the King's Bench: One, Northton Pal. 19 
H. 7. againſt one Higford, and another Norff. Pa. 6 H. 8. againſt one More, 1 
and another Kanc. Hill. 3 & 4 Phil. & Mar. againſt Palley, that ſpake neither 
of Lands no; Goods, noz Heir; but on the other Side, as well thole IAn⸗ 
dictments, as all others that were found, did recite the P2eamble of te 
Statute ; and the reſf, being ſeven oz eight, did all lap the Women taken to 
| be Yeirs, oz poſſeſſed of Lands 02 Goods. And one Jndictment which was 
1 Cr. 484, Norff. Paſ. 13 H.7. againſt one Sturges fo2 the Taking Agnes Hopſon, was put | 
fine die fo: Inſufficiencp, and one Fault was entered, becauſe there was no | _ 
Mention to what. Jntent he took her, whether it was ro marry her, 02 to 
3 deflower her. | 
Savill, 59. Accord. And another, Ebor. Hill. 3 & 4 Phi. & Ma. againſt one Tompſon, fo2 taking 
3 +35, 488. 4. Margaret and Margerie Button, was alſo put ſine die fo2 Jnſuffictencp, and 
1 And. 115, 160. one Fault was entered; bccauſe it was not ſaid, that he did indeed marry, 
oꝛ deflower them, oz either of them prout per tenorem Stat. predict. fore deberet. 
Alſo Hill. 26 Eliz. mp Loꝛd Anderſon in his Book of Hepozts hath it thus: 
It was agreed by the Juſtices, that if a Woman be taken againſt her Pill 
| f an 
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Daviſon verſ. e 1 55 18 
Barber. 8 7802 89 


and menaced to contract her ſelf in Marriage, but pet is not married in⸗ 
deed, that this is no Felonp ; but ik ſhe were married, 0! defied, tt were oat 2 [nſt. 81. 
Felonn; fo2 though the Bodp of the Law ſap, that ſuch a Taking ſhall be Fe- 
lonp, net it ſhall be aided bp the Pzeamble, which makes the Marriage oz 
Defiling material. And one other Indicment, Inſula Elienſi in Com. Can- 
tabr. Pal. 35 Eliz. {diſcharged by Pardon in Parliament again William Har- 
riſon, fo2 taking, tc. Anne Lewis, the Wife of Thomas Lewis at Ely, the be⸗ 
ing ſciſed of Lands in Ely of Twentp Pounds per Annum; and that one 
David Eyre knowing her to be ſo Unlawfuilp, and Felonionſly taken away, 
the lame Anne bp the P;ocurement of the ſaid Harriſon at Ely afozefatd, took 
to Mlike. ; ED 
Now ſince the Marriage oz Deflowzing is made a neceſſary Part of the 
Jndiament, it follows, that the Purview of fo talting 1s expounded and 
reſtrained by the Pꝛeamble; and the Motive of Lucre is moze incozpozate 
into the Act of taking, as being a Piecedent and an efficent Cauſe of it, 
than the Marrping oz Delowzing, which is an Accident following after the 
Act, and perhaps was not purpoſed, when he took her awap. 


Quere, ik the Taking, and the Lands, and the Marrping 02 Dellowzing, Cr. Car. 428, 438. 
were in ſeveral Counties; ko; it is Felony compoſed of all thoſe rhzee Things, 
as Murder is of the Stroke and Deatj, 


( 220 ) Daviſon againſt Barber. Information, 
Hill. 14 Jac. Rot, 2318. 
Dmund Daviſon qui tam, &c. ſued an Jnfo2mation in the Common Pleas 2 8 15 
againſt William Barber, fo2 ᷑xertiſing occupationem De les Bakers, by E- C. 1 Gee 

leven Months in the Citp of Norwich, and upon Iſſue not Guiltp, found fo? 178, 48. 
the Plaintiff; Richardſon excepted in Arreſt of Judgment, that it ſhould 
have been in the Occupation of a Common Baker; but that was not re. 
garded. Another Exception was taken, that by rhe Statute of 5 Eliz. the di. 5 Elz Gr Car. | 
Fozfciture ariſing upon Offences committed within Cities and Towns Coz⸗ Ge penalty to Cities 
pozate, is given to the Uſe of the Citp o: Town Cozpozate, whercok the Con- and Corporate Towns 
ſequence was urged bp me, that if the Clauſe were ſo to be underſtoed, then 
this Inkozmation could not ſfand, which was koz the King and tic Inkoz⸗ 
mer. And this Doubt depends upon two B2anches of that State, the 
firſt, ſomewhat befoze the End of the Statute after all the Fozfeitures, groen 
in theſe Wo2ds: That the one half of all Pozkeitures and Penalties men⸗ 
tioned in this Statute, other than ſuch as are erp:efip otherwiſe appointed, 
ſhall be to the Queen, the other half ts the Jnfo2mer. | 

The other Clauſe is nearer the End in theſe Woz2ds, that all Manner of 
Amerciaments, Fines, Jſſues, and Fozfcitures which ſhall ariſe by geaſon 
of anp Offences, oz Defaults mentioned in this Ac, oz anp Bꝛanch thereof 
within any City, ſhall be ievied to the Uſe and Maintenance of the ſame 
Citp, in ſuch ſozt, as any other Amerciaments, Fines, Jſſues oz $0ztei- 
tures have been by reaſon ok ann G2zant made by the C2own to the ſame Ci⸗ 
tp, in ſuch fot, as anp other Amerciaments, Fines, Iſſues oz Fozfcitures 
have been by Reaſon of ann Gzant made bp the Crown to the ſame City, 
any Claule in this Ac to the Contrarp notwithſtanding. Dercupon J was 
of Opinion, that the Woꝛd (Fozkeiture) in this latter Clauſe was not to be C. Car. 416, 
underliood of the main Penalty of the Law, fo2 two Keaſons. 
Firſt, becauſe it was penned beginning with Amerciaments, Ec. which 
impozts the Fozfeitures of the like, o2 leſs Mature: Again, that it appoints 

en 1 fuch fozt, as other Amertiaments, Ec. granted ro ſuch 
Cities, are to be levied, which are of Keco2d, and due as ſoon as thep are 
impoſed, and want nothing but the Levping. Now Pines, Iſſues and A⸗ 
mercraments are often granted to Cities; and pet that could not extend to 


the like growing upon Suits, upon Offences made by new Statutes. Note, 
thoſe are not due till there be a Conviction ; 


lo the Queſtion is of the Suit, 
not of the Levping, 
But no Citp hath oz can have Gzant by Charter of any Penal Tam: 


6 7 Co. 36. h. Ant. i55, 
And where it was urged, that the fozmer Clauſe did except from the Queen, | 


the Penalties otherwiſe appointed, which muſt needs be underſtood of theſe : 


There 
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5 Revell werſ; 1 William 8. Andrews ver ſ. Male ver .. : 
8 Gray. Biſhop of York, Ge. Ket. 


—_—_ _—Y 
— — — — 


There is in the Statute five Pounds Foxfeiture given againſt him that de⸗ 
parts without Licence out of a Wozk undertaken, to him krom whom he de⸗ 
parts. At Coventry, the Summer Alliles £7 Jac. Hobart, Juſtice of Ali le F 
pete, adviſed Stapleton to give Judgment fo? the Inkozmer 1n rhe Shetiifs | | 
ourt there. | = 
Poſt. 327. 2 Cr. 73, Another Exception in this Caſe was, that this Inkozmation ought ta 
173% T.. Cat. have been in rhe Quarter Seffions, Adiſe oz Leet, upon this Law, by the 
112. 2 Cro. 85, 178. expꝛeſs Pꝛoviſton of the Statute of the 31 Eliz. which J hold to be plainly E 2 
Patt. 383- $54. 393- fg; fo2 that Statute hath one general Clauſe; that upon Penal Lawg the f 
OY, Offcnce ſhall be laid to be done in the Tountp where in Truth it was, % 7 
ſecond Tlaule there is, exempting ſom? Offences out of that general, which | 
map ſtill be laid in fo2cign Counties. Then follows the third Clauſe, which | 
p2ovides expꝛellp, that fo: the Statute of Unlawful Games, Dops and Ay: | 
p2entices ſhall be ſued and p:ofecuted in Seſſions and Alſiſes, oz inquired, | 
heard, Ec. in an Alſiſe, Tc. oz in the Leer, Fc. Pote, the Keaſon and Jy; | 
tent of the Law to cafe the Subject diverip, and moſt, in theſe petty Often; | 
ces: Note the Difference of Wozds, in the firſt Clauſe, the Offences ſhaſl be 
laid; in the third Clauſe ſhall be ſued and p2ofecuted, and not in any wile 
out of the ſame Cauntp; but it map be ſome Queſtion whether rhoſe petty 


2 Cro. 85, 179. Offences being committed in Midd. map not be ſued in Courts of Weftmin. | 5 


iter fitting in Midd. 
Debr. „ Revell againſt Gray. 


Debt counting upo Rn bzought an Laion of Debt againſt Gray, and his Wike, fo! three 
Nor. , 905. 5, b. N Pounds and Eightecn Shilfings, and counted ko: Thirty nine Shil⸗ 
Cr. Jac. 1 10. lings, upon a Contract of the Wike's, Dom ſola fuir, and the other Thirty |. 

nine Shillings upon an inſimul computaverunt, with Gray the Dugband on: | 


Ip, and after Iſſue nihil debent, found to2 the Plaintiff: Judgment was | 


1 


( 222 ) William S. Andrews againſt the Biſhop of York, Mary 
Counteſs of Shrewsbury, and one Hacker. 


Mich. 15 Jac. Rot. 32. 


Aſſiſe of a Parr. pre- Illiam 8. Andrews brought a Writ of Aſliſe ok Darrein Pꝛeſentment a 
n V gainſt the Biſhop of York; Mary Counteſs oi Shrewsbury, and om 


Wiach. Ent. $13. & Hacker; the Biſhop made Default: And the Counteſs and Hacker plcaded in 
816, 5Cc.6:. 2d. Abatement, that che Plaintiff, befoze this Wꝛit purchaſed, bzonght a Que 
$83. Hurr. 3. Noy. 18 Impedit againſt the ſame Defendants, and ſhews all certain, which remains 

undetermined; and avers, that thep are both of the ſame Avoidance ; And 


| Judgment. | upon Demurrer the Writ was abated by Judgment. 
Cafe. | ( 223 ) Male againſt Ker. 

: Hill. 14 Jac. Rot. 150. 
Attien for Words of Ale bzought au Action of the Caſe againſt Ker, fo2 ſaping, that he had | 


Ab b. 437 Hat. IVI ſton his Cozn out of his Barn. After a Verdic it was laid, it might | 


Mo. £33. Brownl. l. Be the Cozn was not wozth a Penny; pet Judgment was given fo? tht | 
Winch S. Acces, Plaintiff; fo; it is Felonp, though it be not Capital. | 


Cale ( 224 ) Chamberleyn's Caſe. 
Trin. 15 Jac, Rot. 1952. 


Amendment of the ( 1 bought an Action upon the Statute of Hue and Cry, and 

Record by the Book zakter Iſſue joined and entered where the Gecozd was made, that the 

of Office. 1 Re 207: Diobberp was done zo Oct. It was o2dered bp the Court to be amend:), 

ment, Bc. 30. and made 30 Septem. upon the Oath of Thurſton the Attornep, ko: the Plain 
tiff, that the Book of the Ottice was fo, and ſhewing it. | | 
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Jones verſ. 185, 
Jones. | | 
6 | 3 ee eee ee e eee eee eee eee 
6 Jones againſt Jones. Prohibition. 


%Otion was made fe) a Prohibition between Jones and Jones, upon the 
V Statute of 23 H. 8. fo2 being cited out of the Diocels: And the Caſe 
was, The Cyancelloz of the inferis2 O2dinary did make Nequeſt to Docto? 
Donne Dean of the Arches to rake the Canſe to his hearing; and the Heaſon 
given by the Chancelloz of the ſending it up was, that the Cauſe (being in⸗ 
deed a Cauſe of Modus Decimandi) was ſo difficult, that the Plaintiff could 
have no ſufficient Counſel there fo2 that Canie. 3 

Now the Queſtion was, whether this tranſmitting of this Cauſe were 
warranted bp that Exception in the Statute ; which Exception is of two 


Citation ont of the 
Dioceſs, where the 
inferior Ordinary may 
remit to the Metropo- 
litan. Stat. 23 H. 8. 
cap · 9. Ant. 17, Cr. 
Car. 97, 162. 


Sozts, the one koz (petial Cauſes, there particularly expzeſſed (whereof this 


was none) the other a general Clauſe thus: That in Caſe, that any Biſhop, 
o: any other inferio2 Judge, having under him Jurisdicton in his own 
fight and Title;o2 by Commiſſion, make Hequeſt oz Inſtance to the Arch- 
biſhop, oz other ſuperio2 Ozdinarp oz Judge, to take, treat, examine, oz de- 
termine the Matter befoze him o2 his Subſtitute ; and that to be done in 
Caſes only where the Law Civil oz Canon doth affirm Execution of ſuch 
Kequeſf, oz Inſtante, o2 Jurisdiction to be lawful oz tollerable, upon pain 


13 Co. 6. 


to fozfeir, &c. double Damages and Coſts to the Party fo2 his Veration ; 


and alſo Ten Pounds, one half to the King, the other half to him that will 

ſue fo2 the ſame. 3 
Dereupon we ſent koz Civilians, and there tame koz the Defendant Bocto? 

Talbot and another. Talbot ſaid, that by the Canon Law tn the Beginning, 


1 there was but one Biſhop, who had ſole Jurisdiaion, and was the imme⸗ 


diate Ozdinary tyzoughout: Afterwards there were Suffragan Biſhops 


: made under him, which brought in a Leſtraint of the Archbiſhops in their 


Dioceſs ; but in ſpecial Caſes, which agrees with our Law, that an Admi⸗ 
niſtration granted bp the Archbiſhop is but voidable. 5 

Then ye ſaid, that the Jurisdiction ok the Archbiſhop is opened (foz that 
is their Phzaſe) ſometimes bp himſelf, nolente Ordinario, as in the Caſe of 
his Diſitation. And by the Partp in Default of Juſtice in the Ozdinary, 
as by Appeal, oz Nullicies. Again, it is opened by the Oꝛdinarp himſelf 
without the Partp oz Archbiſhop; as where the Ozdinarp ſends the Cauſe 
to the Archbiſhop : Panormitan. Archiepiſcopus eſt Ordinarius totius Provinciæ; 
non tamen habet exercitium niſi in Caſibus; and ſets down many Caſes : And 
amongſt the reſt this, Quando refertur ad eum quæſtio, vel tota Cauſa. And 
Hoſtienſis, cap. Paſtoralis de Officio Ordinarii. Certum eſt quod Metropolitanus, 
ſive ipſum dicemus Ordinarium totius Provinciz, five non, non poteſt exercere juriſ- 


dictionem ſuam in ſuorum Suffraganeorum ſubditos, niſi in Caſibus ſequentibus, and 
reckons 21 Caſes. | 1 


1. Ubi ab Eccleſia ſua Metropolitana diſcrepat in Divinis. 

2. Ubi ſubdicus conqueritur de Epiſcopo. 
3. Si appelletur ad ipſum. To 

4. Quando inter Epiſcopum & alium criminalis Queſtio agitatur, 
5. Ratione delicti Commiſſi in ſua Dioceſi. . 8 | 


6. Quando præcepit ſubdito Epiſcopi, quem reperit juſte excommunicatum, quod 
eidem Epiſcopo fatisfaciat, & ſubditus non ſatisfacit. 
7. Ratione rei ſuæ in ſua Dioceſi. 
8: Quando ad eum refertur Quæſtio per conſultationem. 
5. In his quæ tangunt communiter totam provinciam. 
10. Quoad congregationem Concilii Provincialis. 
11. In Injuriis notoriis ſibi, vel ſuis irrogatis. 
12. Quando Epiſcopus negligens eſt in Juſtitia facienda. 
13. Quando Canonici in contemptum Epiſcopi abſtinent à Divinis. 
14. Quando notorium eſt ſententiam Epiſcopi non tenere. 
15. Ratione Viſitationis annuæ. | 


16. Poteſt per totam provinciam indulgentiam facere. 


B b | 15. $i 


8 Co. 135; a. 


2 Keb. 512. 


Panc r nitan: 


Hoſtienſis, 


* * 1 ve 1 


Baldus. 


Baldus. 


Ant, 178. 


Ant. 16. 1 Syd. 90, 
Accord. ya 


2 Keb. 228. p. 14. 


| — — — — 
17 Si non ſuperſint Canonici idonei vacante 
menſæ. 
18. Ratione Privilegii ſibi conceſſi. 
19. Ratione conſuetudinis. | 
20. Si inter Epiſcopum & Capitulum ſuum fiat permutatio. | 
21. Quando Epiſcopus, vel quia recuſatur tanquam ſuſpect, vel alia de cauſa mit. 
tit ei partes; & refert totam Cauſam ; whereof the eighth Caſe is, Quando 2d 
eum refertur Quæſtio ad conſultand. And ſpeculator titulo de Relationibus perag. 
Quando generaliter Judex poteſt facere Relationem, quandocunque ſibi videbitur ex- 
pediens, ſc. ante litem, in medio litis, vel quandocunque. 


"a. — x 


ſede, cuſtodit bona Epiſcopalis 


And Baldus being a Civilian, wziting after Hoſtienſts, refers himſelf to him, | 
and ſaps, Archiepiſcopus eſt Judex totius Provinciæ; tamen Juriſdictio ſua eſt fig. 


nata, & non aperitur niſi ex cauſis, | | 85 

And Talbot ſaid reſolutely, that though Canon Law reſtrain the Archbi⸗ 
ſhop to call Cauſes from the O2dinarp nolente Ordinario, but in the 21 Caſeg, 
pet the Law left it in the abſolute Power of the Ozdinarp, to ſend the Caute 


to the Archbiſhop ablolute!p at his Will, without amgning any ſpecial Nea. 
/ ſon 3 and therein Hoſtienſis & Dominicus de foro competenti and other Authozs | 

do agree. And this Doctoz Duke coming to us another Dap with Talbot, 
pet being againſt him, did confeſs the Ozdinarp might conſult with the Arch. 
biſhop at his Pleaſnre, without Limitation. And thep agreed, that the | 
Caſes allowcd bp the Canon Law to the Archbiſhop, to call Cauſes from | 
the Ozdinarp nolente to his own hearing, were moze than this Statute | 
doth allow. And touching the Trouble of the Subject, Doccoz Talbot cited | 
Baldus Cauſa 3. Qu. Sea, cap. penult, ex Synod. Roman. Neminem oportet exire | 
de Provincia ad Provinciam, vel de Civitate ad Civitatem niſi ad relationem Judi- | 


Cis, ita ut Actor rei forum ſequatur. 


Now to expound the Statute thug, that the Oꝛdinarp map at his Will | 
and Pleaſure, fend the Subject from one End of the Kingdom to another | 
18 Cauſe, is both againſt the Letter of the Statute, and eludes it ut⸗ 
| ter p. ＋ | 


Firſt, the Purpoſe of the Law was to pꝛovide foz the Eaſe of the Subjeg, E 


moze than fo2 the Jurigdicion of the Ozdinary; which appears in that 
there is Action given to the Subject, and Penalty to the King fo2 his Vexa⸗ 
tion, but none to the Ozdinarp. Again, the Archbiſhop by Statute is re- 


ſtrained to two Caſes of Neceſſity, much fewer than he had in his Power 
bekoze, nolente Ordinario, which ſhewed that they regarded the Subjen moe 


than their Juriſdiction. 8 1 I 
And this verp Clauſe of referring, after it begins with referring gene 


rally, it checks it with this (that to be done in Caſes only, c.] which were 
a vain Correction, if it left it as general ag befoze, that is, if it were law 
ful oz tolerable in all Caſes without Cauſe, | 

And no doubt the Statute was not made without Advice and Hearing 
of the Canoniſts, and therekoze cannot be ſuppoſed to be ſo Fgnozantlp pen⸗ 
ned; and therefoze this Caſe concerning ſo much the Eaſe of the Subjec, de⸗ 


ſerves much Conſideration. | 


Jn this Caſe in Queſtion, it is. doubted whether the Fo2m of the Sta- 


tute be well obſerved, the Keferring being from a Chancelloz to a Delegate, 
and not from Biſhop. to Biſhop. 


Quære, if an Archbiſhop calls a Cauſe unto him, that is none of the Ca | 
ſes within his Power, whether the infertoz O2dinarp have anp Nemedy « | 
gainſt him, oz can Kecall it by the Canon Law, oz whether the Defendant | 


map plead it to the Jurisdicton. 


Jef a Peculiar be Subozdinate to the Biſhop, then he tannot refer a Caule 
to the Archbiſhop; but to the immediate O2dinarp, as an Archdeacon 0! | 
Commiſſarp muſt do; otherwiſe it is, if the Peculiar have his immediatt 


Neſozt to the ene. | 
But if the Peculiar be free bp a general Exemption f2om all ozdinary Ju 
rildicion (which was common in the Caſe of Monaſteries, both bp tht 
Gzants of Rings and Popes). then the Cauſe muſt be remitted to the King, 
as Appeals muſt alſo be in ſuch Caſes; and ſo it is pꝛovided by the Statute 
25 H. 8. cap.21. | Note 
ode, 
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Agar verſ. 8 Freeſtone verſ. 2 Rives ver. =; 
Liſle. Bowyer. \ Moxham. 7 


at. 


Note, that a Pꝛohibition lies upon this Statute, becauſe it hath Mozds % 
Pꝛohibitozp, as well as Penalty annexed, fo2 bzeaking the Prohibition. 
Otherwiſe it had been, if the Penning had been thus only: At any Man . ce zen 
cite another ont of his Dioceſs, he ſhall fozfeit Ten Pounds. 


( 226 ) Agar againſt Liſle, 
Mich. 1x Jac. Rot. 318. 


Gar b2ought an Action of Trover and Converſion againſt Liſle of a Cow, Tro. and 8 
A and laid it apud Caſtrum Ebor. The Defendant pleads, that the Bishop e Rog 
ok Durham hath a pearlp Fair primo Junii at Darneton in Com. Durham, and 4% Jones 240. 
hath Toll there, and tells what; and ko: Non-papment had uſed to diſtrain, 

Ec. and ſhews, that the Plaintiff had bought Sheep of one, and Cows of 
another, and that this whole Toll came to ſo much; and that the Defendant, 
as Servant, Ec. had demanded it, and upon a Kefuſal took the Cow and 
detained her fo2 the Toll; which is the ſame Converſion abſque hoc, that he 
was guilty apud Caſtrum Ebor. o; elſewhere, within the County of York, oz 
at any Time befoze the ſaid firſt Dap of June, &c. | 
Whereupon the Plaintiff demurred in Law, and ſhewed fo2 Cauſe, that © 157 3 Cr. 444, 
there wag no Converſion confeſſed; and therefoze no Anſwer co the Audion; 
but he thould have pleaded not Guilty, And being now moved this Term, 
Mich. 15 Jac. Harris ſaid, that it was the common Experience, that the De- Cro. 262. 2 Cr. 245. 
tainment of Goods from an Owner, after Requeſt, is allowed fo? a ſufficient '* <2 57: 5% 127. 
Evidence to maintain a Converffon, Whereunto © anſwered, that though | 
Legallp ir were not a Converſion; pet in that Caſe it was Heaſonable to al⸗ 
low it foz an Evidence to p2ove a Converſion: Becauſe, if pou Have Goods 
of mine Lawfully, by finding oz Bailment, pet when F rcquire them of pou, : 
pou can no longer Lawkullp hold them; and therefoze when pou {till detain 2 Cro. 245. 
1 from me, it argues, that pou claim them as pour own, and lo uſe 
em. 
7 But in this Caſe it is otherwiſe ; fo2 here he hath not only a Lawſul Cauſe 
tio take the Cow, but as Lawful Cauſe to detain it, againſt Demand, as a 
_ Diſtreſs till the Toll paid; and pet he denics not the Plaintiff's Pꝛopertp, Noy. 46. 


noz doth any thing againſt it; and ſo it was adjudged fo2 the Plaintiff in 
this Cale. | 


(227) Freeſtone againſt Bowyer. Battery. 


E and his Wife brought an Action ok Battery, and wounding of } Of. 39s 353. Co. 
the Wike in Com. Salop. againſt Bowyer, who pleaded a Juſtification by © 


Warrant of the Sheriff of Worc. & molliter impoſuit manus, &c. abſque hoc veraia; help Diſcon- 
quod eſt culpabilis in Com. Salop; but anſwered nothing to the Wounding : tindance. | 
And Verdict was given fo? 


the Defendant, and Judgment; becauſe it was 
but a Diſcontinuance upon the Point of Wounding, which is holpen after * 554. 96. 
Yerdict, 2 Cro. 353» | | : | 


( 228 ) Rives againſt Moxham. Cale. 
Trin. 15 Jac. Rot. 559. 


R b:ought an Action upon the Caſe againſt Moxham, that where the Aion ſhall be lais 
Plaintif lent unto the Defendant a Mare to plough his G2ound by gin a6 Se 2: 
two Maps; the Defendant at Chipnam p2omiſed, that he would deliver her i. Brownl. 1. R. 
fate at the End of the ſaid two Daps ; and he | 


did, during thoſ, 0 a 17. Moor, f. 837. ; 
exceſſively labour her that che died thereof, , g thoſe two Daps, Pon. 135” 1 Cid a1, 


. | The Defendant (aps, that ſhe 20. 
died of Diſeaſes, abſque hoc, that he did fo exceſſively labour "4 that ve 
died thereof, And it was found fo2 the Plaintiff ; and Judgment was ſtaid 
upon the Motion of Francis More, becauſe there were no Place aſſigned in 
the Declaration where the. Labouring was, which is put in Iſſue, and 
therekoze ought to be tried where it was: But ik the Pꝛomiſe had been laid Cr. Eliz. 70 C. 
in one Place, and the Labouring in another, the Plaintiff might have ta⸗⸗ % 
ken his Choice to have bꝛought his Ween in cither : But then the Venue 
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= Collins verſ. Harris ver /. 
* Throughgood. I Cotton. 


and Trial chould have been actozding to the event of the Iſſue non Aſſumpft, 


Co. 1. b. 1 Cr. 21. og non laboravit. But note, that after in Hill. Term 25 Jac. Judgment was 


given koz the Plaintiff; fo2 the Viſne was taken from the plate of Aion, 
which ſhall be taken right where the Contrary appears not; otherwiſe, it the 
Labouring had been laid in another Place. 


Covenant. (229 3 Collins verſus Throughgood. 


Jodgment aggiit an (= againſt Throughgood Executoz; an Acion ok Covenant wag 
broken by tiki, bꝛought againſt the Executoz, and the Bzeach was aſſigned fo2 Default 


ſhall be de bonis 2 of Keparation committed in the Time of the Executoz, and Damages were 
50. 1 Ro. 52. Hu aſſeſſed. And ir was moved by Towſe, whether the Judgment ſhould be de 
ton f. 35. Brownl. 1. bonis Teſtatoris, 92 propriis. And Upon View of P2ecedents it was judged de 
Gt r, Ee. bonis Teſtatoris: Fo note, that it is the Teſtatoz's Covenant, which binds 


Saund. 112. Dyer. 324. the Executoz as repzeſenting him, and therefoze he muſt be ſued by that 
Poſt. 2g3. | Name. . | 26 


arcs (230) Deceit. 
Tr. 15 Jac. Rot. 924. 


Ancient Demeſn tried i of Deceit bzought by A. B. foz levying of a Fine of Lands in an; 
Re > Oo cient Demeſne ; and the Aſſue was, whether the Manoz of little Bow. 
31. a. | den in Northampton were ancient Demeſne, oz not. Whereupon Dooml⸗day 
Book was b2ought into the Court, and there ſhewed ; whereby it appears, 
that the Mano2 of Bowden in Comitatu Leiceſt. was ancient Demeſne, but no 


ſuch in Com. Northampton, and ſo the Plaintiff was barred. 


Prohibition. (238). Prohibition. 


In a Legacy the Court (pins moved fo2 a P2ohibition, and the Cafe was; One ſued fo; a 


of Audience refuſe ſin- 


gie Witneſs. 2 Cro. Legacy in the Court of Audience, and the Libellce pleaded a Keleaſe, 
270. utra. Hutton 25. and p20ved it by one Witneſs. The Plaintiff denied not the Heleaſc, but 


Accord. M5. 413- replied, that the Inteſtate that made it was an Adeot, and the P2ohibition | 


Hutt. 23. Mo. 9o7. 


12 Co. 65, 63. Noy. 12 Was denied ; fo2 it was pertenent to the Cauſe, and their Jurildigion: 
Court Ecclclaftical But if thep will diſallow the Pzoof, becauſe it is by one Witneſs, which he 


ſhall have trial of I- 


deocy upon ſuit of Le- Made a Cauſe at the firſt, a Pꝛohibition will lie; fo2 it is not ſufferable by 


gacy- 3 Cro. 656. Our Lam to diſallow that P2oof againſt a Legacy, which is allowable by 


elv. 92, 93. Accord, 


Yel. 173. Law againſt a Statute, Kecognizance, o: Judgment, fo2 that would make | 
a Devaſtavit. But if they will except to the Credit of Witneſſes, oz the like, | 


they map acco2ding to their Law. 


F232 | Harris againſ Cotton. 


—— I. FF: an Action of Debt upon the Statute of 2 E. 6. fo; not ſetting out oi 
9. 1 Ro. 655. ; 


33%. Godb. 19. Syd, 1 Tithes, Towle moved the Court that the Caſe was thus, that the Con 


88, 181, 407. boſt. Was growing upon the Slebe⸗Land of the Dicar's, which was diſcharged 

18, Mo. 833- © ok Tithes being in his own Uſe; but if ir were let out, did pap Tithes. 
Now the Vicar here did ſow the Land himſelf, being in his own Hands, and 

died bekoze it was ſevered, and his Executo2s did cut and carrp the Com 
awap, aud he that had the Parſonage Appꝛopziate bzought his Action, 
whercupon he p2aped the Opinion of the Court, whether he map plead N. 
hil debet. But the Court would give no Opinion, becauſe it hanged beko 


EJ. 578. Degg . 233. 


them in Suit. 
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Harbin & Uxor e Gogle's 
verſ. Green. Caſe. 


2 „„ 


( 233) John Harbin & Uxor verſus Green. Cale. 
; | Tr. 14 Jac. Rot. 2263. 

Arbin and his Wife bzought an Action upon the Cale againſt Maurice 

Green, reciting, that the Biſhop of Sarum was ſeiſed in Fee, in Night 
of his Bilhopzick of Sarum, of and in four Mills in the Citp; and there 
is a Cuſtom there, that all the Inhabitants reſident within the City, in an 
ancient Youſe holden of the Biſhop, Tc. a tempore, &c. all their Gzain what⸗ 
ſoever by ſuch Jnhabitants in their ſatd Meſſuages ſpent oz ſold at the faid 
Mills, and not elſewhere, without Licence, Ec, have uſed to grind and pap 
fo2 the grinding, and in Conſideration thereof the ſaid Biſhops, Ec. à tem- 
pore, 8c. have uſed to keep Servants, Ec. to grind, and Loaders to carry, 
Ec. and ſo conveps the Mills to them by Demiſe, made Anno 1x Jac. And 
that the Defendant dwelling in an ancient Boule, c. Dec. 12 Jac. & diver- 
ſis diebus & vicibus inter eundem diem & quartum diem Aprilis, Anno 12 Jac. Di- 


verſa grana tam ſua grana in Meſuagio przd. expenſa quam venditioni expoſita ad 


alia molend. & non ad præd. molendinum, &c. molavic ad dampnum, &c. And 


upon Jſſue not Guiltp, Ec. it was found fo? the Plaintiff, and Judgment 


was notwithſtanding given againſt the Plaintiff, quod nihil capiat, foz two 
Cauſes : Firſt, that the Cuſtom it ſelf was Unreaſonable, fo2 the Kcaſon and 
Ale of ſuch a Cuſtom is, that the Cozn that a Man doth grind, he ſhould 
grind there, and not elſewhere ; and therefoze both Sides are bound by che 
Cuſtom, the one to b2ing his Con to grind there, and not elſewhere; the 
other to maintain his Mills and all P;oviſtons ko: grinding, and mutual 
Actions will lie on both Sides, if there be a Default, And it was holden, 
that this Cuſtom would as well hold fo: Con bought, as fo2 Coꝛn grow- 
ing within the Town, lo it were (ſpent within their Houſes, being ground 
both fo2 the Conſideration afozeſaid, And the rather, becauſe the Houles are 


Holden of the Biſhop, though in a ſea Molendini by the Tenure it would not 


be ſo. But the Fault here is, that by this Cuſtom if a Man bup Cozn, he 
cannot ſell it again in Co2n in his Youſe, fo2 he muſt firſt grind it at theſe 
Mills. And he hath afligned the Bzeach as well in Cozn fold as ſpent. And 
A am of Opinion, that if he had aſſigned it only in Coꝛn ſpent, pet it would 
not have ſerved, becauſe the Cuſtom it ſelf being entire is totally void, though 
ſome Part of it alone might be good in Law. 

Another Fault was, that he affigned the Bꝛeach Anno 12 & diverſis vicibus 
between that Anno 2. which was long bekoze the Plaintiff's had Intereſt, 
and the Damages was given entire, upon not guilty to the whole, which 


- Damages ſhall be underſtood to be given not accozding to the Law, bit 


acco2ding to the Allegation of the Plaintiff, who lapeth his Damage fo2 all, 
and the Verdict of Lap-men, who find him guilty de præmiſſis to the Wam- 


mage of, &c. and makes no Difference that the ſpecial Beach is Night, 


Anno 12. and the reſt cometh by diverſis diebus, like a Treſpaſs with a conti- 
nuando, for which Damage is allo given, 

Note, there was no Mention that the Action was brought by the Husband 
and Wite both; being only to recover Damage, and not fo2 the Term. 


( 234 ) Gogle's Caſe. Treſpaſs. 
| Tr. 15 Jac, Rot. 3209. 


8 bꝛought on Action of Trelpals, Quare clauſum fregit, &c. at Barning- 
ham. The Defendant pleaded, that he was ſeiſed ok an Houſe, Ec, im 
Coleby in the lame County, and p2eſcribeth to have a Wap from the ſaid 
Meſſuage over the Gzound in Queſtion to a common Wap leading to the 
Citp of Norwich, and Iſſue taken upon the Pzefcription, and the Venue was 
taken from Barningham and Coleby, and found koz the Plaintiff, and Judg- 
ment was moved to be taped upon the Mation of Richardſon, becauſe there 


was no Place aſügned where that wap (leading to Norwich) lap, which is 


now made Part of the P2eſcription and Iſſue, and therefoze muſt have hi 
Venue and Trial, though the Material Part of the Wap _ 2472 


it lead over this Sꝛound o2 no, where he might have left, and then the Trial, 


if 


Cuſtom of Suit to a 
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2 Cro. 207. Yely. 226 


Norfl, 


Hutt, 10, Meſme caſe. 
Ant, 187. 2 Cr. 599. 
3 Cr. 426. 


Preſcription for a 
Way. 


| Leets verſ. ? Dorrel __ Goffe werſ, 8 
ol Edwards. I Andrews. § Browne. 


. 


if it had been againſt that Pzeſcription had been well. But in Hill. Term 
ndgment. 1 Plainiiff had Judgment, koz though a Wap muſt be pleaded à quo ter. 
MP OR quem, becauſe pou muſt not go over mp G2ounds but to the right 
Place, pet becauſe here the Viſne is from all the Places named in the fitcozd 
the Trial ſhall not be avoided by a meer Imagination that the Dighway 
lap in another Town, foz it map lie in the ſame, and no Trial hath been 

voided, but where the other Vilne hath appeared in the ficco2d. 


( 235 ) | Leets and Edwards. 
Tr. 15 Jac. 


Whether the Com- DeEtween Leets and Edwards the Caſe was, that a Coppholder of Inheri⸗ 

Noy196. Yel. i89. cance, which hath Common appendant in another Manos, purchaſed the 

Mo. 667. 1 Brnl. 69. Freehold and Inheritance of th? Copphold, whether the Common be there; 

173. © Extin®, 19. Hp Extind. Adjudge, 1 Bulſt. 2. 2 Brownl. 209. que Cy 1 Brownl. 220. Maſſon 
& Hunt loy eſt in meſme & mar' 2 Cro. 253. meſme Caſe, & 126, 


Debt. (236) Dorrel verſus Andrews. 
| Mich. 14 Jac, Rot. 2327. 


Entry and Expulſion, 4 of Debt was bought by Mrs. Dorrel againſt Andrews a Knight, 

R upon a Leaſe made by her to him in Truſt koz Truſſel, fo2 75 Pounds a 

Quarter's Kent, and declared of a Demiſe de toto illo Meſſuagio capitali Ma- 

ner. & domo manſionali cognit. per nomen de Cauſton infra parochiam de Dun- 

church ac omnia horrea ter. tenementa, &c. ſcituat. in Cauſton. The Defendant 

Pleads an Entrp and Expulſion out of the Garden-houſe, and well, though 

Parcel of the Tenements, &c. whereupon Iſſue, and the Venue was de Cau- 

Judgment, ſton. infra parochiam de Dunchurch, and the Plaintiff had Judgment not with: 
* Nanding Exception taken to the Venue. 


( 137 ) HSioffe verſus Browne. Obligation. 
Tr. 5 J. Rot. 1618, 

Winch. Ent. 309. 1 Offe verſus Browne upon an Obligation dated 23 Feb. Anno primo, to per- 

Ra ugh. Mo. Buy. fozm an Award of all Cauſes until the Dap of the Date of the Lond. 

Hutt. 9. 1 Cr. 216, The Defendant pleaded Nullum arbitrium. The Plaintiff replieth, that 28 

217. Hurt. 29. Br. Ar: Mar. Anno 2. then made an Award & ſuper præmiſſis, that Browne ſhould pap 
ac. 664. Allen, 26, The Plaintiff 20 Pounds at Mid. following in full Satisfaction of all Matters 
— 3 between them, and that thep then ſhould make the one to the other general 

A on e212 NKeleaſes of all Matters between them, and aſſigned the Bzeach fo2 Non⸗ 

papment of the 20 Pounds; The Defendant demurred in Law, becaule the 

Award did ſcem ro excced the Submiſſion, being fo2 Diſcharge and Satis⸗ 

facion of all Matters to the Dap of the Award, which was moze than was 

ſubmitted, foz it may be that the Arbitratozs might mean ſome Part of the 

20 Pounds, in Diſcharge of thoſe Cauſes that might ariſe between the 23d of 

February and the 28th Dap of March, which were not within their Power, 

judgment. and ſo koz the Hicleaſe : Yet Judgment was given koz the Plaintiff, which 

ON. 13.667 mult be either, becauſe de & ſuper præmiſſis mdp repozt a Keſtraint to the 

1 Cro. 217, 353, 448. Things ſubmitted, oz clſe, that no new Cauſes ſhall be ſuppoſed except they 

3 Cr. 861. were alledged (as in pleading of Awards of Cauſes thep do not aver that 

theſe were all) oz elſe, that the Award of all Cauſes map be realonablyp un- 

derſtood all Cauſes ſubmitted, being joined to de præmiſſis, and that there- 

toze a Nieleaſe lo made, ſhould have been a good Perkozmante ok the Award. 

Award. See Tr. 43 Eliz. Rot. 946. a Caſe much alike ; Debt by Barnes againſt Greenly 


Arbitrament ſeeming 


larger. or not ſo large upon an Obligation dated 4 Sept. to perkozm the Award of all Cauſes till 


as Submiſſion. the Dap of the Date; the Plaintiff pleads the Award de præmiſſis, viz. of 
1 Cro. 2:6. Rot: 1- all Cauſes, till the third Dap of September, and aſſigns a Beach, the De⸗ 
$58, 3 kendant maintained the Bar, ut prius quod nullum fecit arbitrium, and Yerdic 
Judgment. fo2 the Plaintiff and Judgment. And here the Award was a Day ſhozt of 


the Submiſſion, and upon this a Wzit of Erroz was bought, and the Hie- 
cozd removed, but what Jffue it took J know not. 
— — xp — I Thel 


*.* 


— FRB oro. 


* 


e e nk 
Jenkins. I Loane. 875 


19 1 


> $4. "LS 8. W._7 NG — 
— 


* 


— ̃ * 


"Theſe two Liccozds were ſhewed upon an Action of Debt brought by Les 


againſt Pain, 14 Jac. Rot. 953. upon a Fond dated January 13 Jacobi, foz Per- Hum 9. Moor 385. | 
fozmance of an Award of all Caufcs between them. The Defcndant plead⸗ n 


ed, np Award made; the Plaintiff replied, that in April 14. there was an 
Award made between them, ſecundum formam conditionis, de & ſuper premiſſis, 
ſccil. that the Defendant ſhould pap unto the Plaintiff 20 Pounds in full Sa- 
tiskadion of all Coutroverſics until the Dap of the Award; and that the 
Defendant paid it not; whereupon the Defendant demurred. Upon thele 
Caſes the Court inclined ſironglp to Lea the Plaintiff: And in Hill. 15 Jac: 
gave Judgment to him, And pet if the Defendant had paid the 20 Pounds, 
and the Plaintiff accepted it actozding to the Award, it would have ſatisfi- 
ed and diſcharged any Treſpaſs, or the like, done bp the Defendant to the 
| = Plaintiff between the Date of the Bond, and the Award, koz it might be a- 
petred a Satigsfagion ko; it. And ſo in theſe Caſes of Award it might have : Co. 353. # Co. 98. 
been averred, that ſome new Cauſe of Action had been grown ſince the Bond, . ku 29: (Cr. Jac. 
| and made known, and then the Court muſt have taken Hinowledge, that the $77, 578. Syd. 154. 


FLO, 2 Cr. 352, 664. 3 Cr; 
Award in that Point had not been warranted by the Submiſſion, $61, 
Z ( 238.) Treſpaſs. 


Tr. 13 Jas Rot. 3049. 
A And of Treſpaſs, Quare vi & armis bona & catalla, viz. Palos, Ralos, &c. 2 Cro. 307. 2 co. 
And after Yerdia it was moved, that Ralos was no Latin Wozd, and 
pet Judgment given foz the Plaintiff. 


(299) Gibs verſus Jenkins. 


Tr. 15 Jac. Rot. 16 34. 


Ilbs bzought an Action upon the Caſe againſt Evan Jenkins, fo2 ſpeaking Aion for welſh 
of Welſh Wozds in the Pꝛelence of divers underſtanding the Language, i 4 17 

and did ſet down the Wozds in Welſh. Upon Jſſue not Guiltp, after Ber: 

dict Witneſſes were Swozn fo2 the Signification of the Wozds, and ſome 

affirmed, that the Wozds were commonlp taken, and ſo underſiood fox 

Stealing, which others denied; but both agreed, that the true and p2oper 

Hignification of the Wozds was Bearing awap. Whereupon Judgment ſadg ment. 

was given againſt the Plaintiff. | | | 


* EY»  Tooker verſus Loane. Prohibition. 

& Illes Tooker a Header of Lincoln's-Inn and Charles his Bꝛother, Admini⸗ Moor R. 864. Hetl. 
ſtrato2zs of Maude Tooker their Mother, bp Serjeant Harris, moved foz 88. Carcer's R. 126. 
2 P2ohibition againſt Loane, and the Caſe was, that Maude had Jſſue the _ 8. 1 
Pälaintiffs, and John and Thomas, and Thomas had Iſſue nine Childzen, and 23. Car. 2. cap. ic. 
John thzee, and were dead, the Childzen being Inkants. The Adminiſtra⸗ 

co2s upon their Accounts befoze Sir John Bennet, by his Mediation, and not 

zudiciallp, were content to make a Diſtribution of the Eſtate of the Teſta⸗ 

02S per capita, not per ſtipites 02 E converſo, Loane being Curator ad lites faz Stat. 21. Hl. 8s, 
the Inkants, appealed to the Welegates, and a Pzohibition was granted Exec. 96. he 0rdi- 
becauſe the Ozdinarp hath no Power to make Diſtribution of the Surplu- Bac anno wake 
lage, no? to take Bond fo? it by the true Meaning ſpecially of the Statute Surptuſege. 

32 H. 8. which intends a Benefit ro the Adminiſtratoz, and not an unp2oft- ' Ce. 65. 


N and therefoze gives a Pzefcrment to the Wife and next of ante 83. 
Ain, 5 N | - | 
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Brown]. 1. R 2. 


Dy. 236. p. 26. 


192 1 Scarlet verſe e Berries & Thompſon EY SN 
8 9 Stiles. - Caſe, Comfort. 
0 Yo 78 751 | 8 8 
( 241 ) TLDS 45 Scarlet againſt Stiles. 
| * © Ir. 14 Jac. Rot. 541. 5 | 
Suff. Carlet bzought an Action of the Caſe againſt Stiles fo? theſe Words, Thou | 


didſt ſteal a Sack. The Defendant pleaded, that there was a Sack of q þ 
han unknown ſtoln, and that the common Fame was, that the Plainrif Þ 

had ſtoln it; whereupon the Defendant did infozm Thomas Kempe a Juſtic, | © 
ok Peace, tc, rhat he hath ſtoln, and in complaining and inkozming the lad 
Jultice thereof, he did there, in the Pzeſence ok Kempe and of the Plaintif, | 
ſay unto the Plaintiff; and of him, Thou didſt ſteal, Ec. que eſt eadem, & 


| whereupon the Plaintiff demurred in Law. 3 Leo. 10). 


Poſt. 301. Vel. 55. 


Ant. 115. Noy. 28. 


Diſmes, Br. 11. 2 Ro. 


120. 


Poft. 300. 1 Cro. 166, 


$ Co, 65. b. 


Nori. 


7 1 


CT £43 -) N Berrie's Caſe. 


Erry ſued foz Tithes of Hap in ſpecie, and in a Pꝛohibition Tue was | 1 


taken, whether the Jnhabitants had uſed to pap fo? all Tithes of Hay 


ot all ancient Meadows within the Town a certain Hate-Tithe. The Ju- 
rp find there was ſuch a Cuſtom fo? all the ancient Meadows, ſaving foz cer, _ 
tain called Barton Meadows, fo2 which Tithes had been paid in Kind, an) | 
that the Party ſued (in the Spiritual Court) had Hap upen five Acres ok 
the Barton Meadow. Now the Queſtion was, how Berry the Parſon ſhould | 

have his Conſultation, koz if the Jurp had found againſt the Cuſfom gene: | 
| rallp (as thep might well have done) he ſhould have had his Conſultation | 
fo2 all: But now that the Jurp hath found the Truth diſtributivelp, that 
the Plaintiff had Cauſe to ſue in the Spiritual Court foz one Part, but not | 
fo2 the other, we ſhall never give them a Conſultation to proceed in all, nn 
no2 in Part, where the Suit appears to us oziginallp ill founded, and a 
P2ohibition leaves moze Power in this Court, than the other Aaions, in as | 
much as it locks up that Court which cannot require it to be opened but 
with a lep of Right and Jultice, as in the Caſe of Pell and Sanderſon, M. 
1 & 2 Eliz. Dyer 170, 171. A Man lues fo2 Tithes in Kind, the Defendant 


ſues a Pzohibition upon a Surmiſe of meer barren Land paping no Tithes, 
whereupon Iſſue, and it was found that it was Barren, but pet paid a 


 fmall Tithe. So it was found againſt the Plaintiff : And per Conſultation 
was denied, becauſe he ſhould not have (ſued fo2 Tithes in Kind, which it 
thep ſhould grant, a Conſultation ſhould be allowed but fo2 ſmall Tithe. 
But in this Cale Berry muſt have Conſultation fo2 the Barton Land onlp, fo; 
the Libel fo2 Tithes in Rind koz the 100 Acres is leveral fo2 all o2 any Part, 
and therekoze here fo2 ſo much as was Barton and out of the Cuſtom it was 


well libelled, as if it had been foz that alone. 
(243) Thompſon verſus Comfort. 


Nter Thompſon and Comfort Clerk, the Caſe was, that Comfort ſued fo: | 
1 Tithes of Yonep and divers other Things, the Plaintiff obtained a a 
Pohibition 1 all the Tithes libelling ſaving the Honey. The Parſon had 
Sentente koz all the Tithes bekoze the Prohibition delivered, and after the 
Pꝛohibition delivered, the Judge pꝛoteeded to the Execution of the Sentente 


fo2 the Yonep, and to Taxation of Coſts. It the Coſts were taxed befo!e 


the Prohibition delivered (which muſt be then underſtood as large as the 
Sentence, which is koz all) then muſt they not pꝛoceed to the exacting of all 


the Coſts ; but if they did tax the Coſts after foz the Suit of the Honey, 


thongh thep ſet as much as thep meant to give foz all, thep are out of the 
Danger of the P2ohibition, fo2 where the Cauſe belongs to them, the pꝛopo⸗ 
tion of Coſts is of their Jurisdiaion, and not of ours. Now if after the | 
P2ohibition, which was with an Exception, he taxed Coſts pro expenſis lits þ 


generallp, without the quoad, &c. pet J think it well enough, eſpectally when 
his Intent appcars to p2oceed upon the Pꝛincipal, onlp fo2 the Honep a” x 
| Bicce! 
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Biccot verſ. 4 Winchcombe ver /. TM 
Ward. Pulleſton. — . 
( 244 ) Biccot and Ward. | Caſe. 


Neer*Biccot and Ward, the Caſe was, that one having an ang;fnt Water- Korth'on- 
courſe, o2 Kiiver coming to his Mill, and the ancient Danks"%f the River Nie Ki. 
being become falſe and hollow, by Direction of certain Juſtices, a Dam 
was made a Hood from the HKiver Eank in another Man's Gzound, and ſa 
= the River was holden in. Now another, not Owner of the G2ound, cut up 
that Dam, whereupon an Action of the Caſe was brought, and laid foz cut- 
ting and ſubverting ripam cujuſdam rivi: Which coming to a Trtal befoze me, 
after Evidence, J cauſed it to be ſtaped, leſt it ſhould paſs againſt the 
Plaintiff. And now the Court held the Declaration inſuffictenr, and J 
gave Direction, that he ſhould take a new Wit accozding to his Caſe de 
quadam ripa Anglice a Dam, includente Rivum prædictum. It was befoze laid 
to the Bank, Time out of Mind. | 


( 245 ) Winchcombe and Pulleſtone. 


5 & Imped. 
I the Caſe of Quare Imped. between Winchcombe and Pulleſton ſupra, after Vide ſupra. 165. 166, 
* I it was reſolved upon publick Argument, that Judgment ſhould be gi⸗ 1 3 

ben foz the King, it was pꝛaped, that a Wzit might be awarded to the Bi⸗ Church ſeems full. 

ſhop fo2 the King ; againſt which was objected, that it was Kepugnant ta dort 877. 

the Kecozd, in that Pulleſton the Defendant pleaded himſelf Parſon impar- 

 » fonee; and again, in the End of his Plea ſaps exp2eſly, that the King pꝛe⸗ 

- ſented him, and that he was admitted, inſtituted, and induced at the King's. 
P:eſentation befoze the Wzit bzought ; lo by the Kecozd it appears, that 
the King hath the Effect of that, for which the Writ is required; pet be- 
cauſe it was affirmed bp the Counſel of Pulleſton Himſelf, that the Church 
was not full, but that his Plea in that Part was untrue, the Court entered 
into Conſideration what was jult and fit to be done in this Caſe, and the like. 

- Firſt it was obſerved, that if there were not an Yelp, there would follow 7 Co. 26. 2 Cr. 655, 
an inevitable Miſchief to the King and his Pieſentee, if a Quare Impedit 
were b:ought againſt him bekoze Induction; fo2 whereas if the Quare Impe- 

dit were bzought againſt the Clerk, o2 the Jucumbent of a Common Perſon, 
he map abate the Wzit, becauſe pou name not his Patron with him, who 
map defend his Title, though he be not induced, ſo as he map plead him- 

- ſelf. This is not fo in the Caſe of the King, fo2 he cannot be made a Defen- 

dant; but the Aaion muſt be bzought againſt the Clerk alone, who cannot 

plcad except he be inducted, and ſo the Action muſt go againſt him; oz elſe, 
tif he plead himſelf inducted to inable Himſelf to his Defence, the lame be- 

ing untrue, though he win the Cauſe, pet neither he, no2 the King, ſhall have 
- Benefit of the Suit, bp Wzit to the Biſhop. Therefoze it wag conſidered. 

that though it was confeſſed of Kecoꝛd by Pulleſton, that the Church was full 
of the King's Pzeſentation, that this was not binding to the King, that 

was not Partp to the Confeſſion. Now therekoze ſuppoſe the Caſe to be, that ; 
a Quare Imped. were b2zought againſt a Common Patron and his Clerk, 

and the Patron ſets fozth his Title to the Advowlon, and conkeſſeth no Ple⸗ 

nnartp of this Pzeſentation, and the Clerk on the other Side would plead, 
as here Pulleſton doth, that he inducted, Fc. which were falſe, pet no doubt 

the Patron ſhould have a Wait to the Biſhop, fo2 the falſe Plea of another 
hall not conclude him, the rather becauſe the Patron could not p2operlp 
- contradic his Co-defendant's Plea in that Point, much leſs ſhall the Defen- 
dant's Plea here conclude the King, that is no Party at all to this Suit 
in Point of Prejudice, and pet by a ſpecial Pꝛerogative, the King is to take 

Benefit of his Title found as effeauallp, as it he were Party. 

| * Now it was obſerved, that as this were miſchievous to the King to be 
denied, ik the Church were void, ſo on the Contrary, if it be full (ag it was 

Plc aded) it can be no Miſchief to Pulleſton ; fo; either the King will not take 
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Bre. Epiſcop. where 
the Church ſeemeth 
full by Record. 


1 Cr. 442. 


1 Co. 22. a. 


cution, 02 


1 — g— — „ — — — — . "As 
| Winchcombe verſ. 1 
80 ; Pulleſton. bo 
— g = 1 1 3 3 


(if he do take it) the Diſhop map return the Cauſe of non "A 
he ſhould admit another Clerk, it would be utterlp void. 


the Wzit, 
1 
And it was further obſerved, that the Awarding of a Wit to the Biſhoy 


was auFucident, and Part of the Fozm of Judgment in a Quare Imped, ſcil 


Damages foz'the Diſturbance, and the Writ to the Biſhop foz gaining the 
Pieſentation. And therefoze that Fozm of Judgment map be, where the 
Court ſees there can be no Fruit of it, as E. B. 39 D. A. bzings a Quare Im. 
ped. againſt B. and B. bzings an Aſſize of Darrein Pꝛeſentment againſt 4 

oth kaz one Pzeſentment ; B. hath Audgment in his Suit, A. is Nonſuit, B. 


ſhall have two Judgments, both of Wzits to the Biſhop, and Wits fo: Da; Sz 


mages, But the Court ſees that he can have but one effecual, fo 11 R. 2. 


Quare Impedit 144. In Quare Impedit the Defendant pleaded, that the Plain. 
tiff had filled the Church, hanging the Wzit, whereupon the Plaintiff des- 
murred, which confeſſed as much, and pet Judgment was given of a Wit 
to the Biſhop, and F. N. B. br. 35. C agrees, that a Pzefentment hanging 
the Wzit ſhall not abate the Wzit. And 7 H. 4. 34 & 36. a Quare Imped. was 
bought againſt two, whereof one pleaded an inſufficient Plea, whereupo | WF 
udgment is fo2 a Wzit to the Biſhop; and the other pleoved, chat the 
Church was full of the Pꝛeſentment of the Plaintiff, the Dap of the Wit 
purchaſed, and Hull there ſays, that if it be found fo, pet the Plaintif _ 
| Hall have his Judgment of Wzit to the Bithop. But 12 H. 4. x1. & 1% Hl. 
4. 7. if a Patron have his Clerk in, he cannot afterward bzing his Quare 
Impedit, faz his Wait is falſe and abatable, fo: it is quoad permittat preſen. | © 


tare ad Eccleſiam que vacat. & 14 Ed. 3. Fitz, Quare Imped. 52. The King 
bzought a Quare Imped. againſt a P2ioz alien, and made a Title to the King 
n Ac of Parliament. | | i; 
the King's Title; whereupon Shard awarded a Mit ta the Biſhop fo: the 

zioz, though he had pleaded the Church full. But indeed he did not plead, = 


whether it was of his own Pzefentment oz others, and it was alſo in the * 
Necond it ſelf, ka: J eauſed it ta be ſearched : So in the End Warburton, Winch, 


aud F agreed, that a Wyzit ſhoutd be awarded co the Biſhop foz the King, 
either ex officio Curiæ, as being a Part of the King's Judgment, and w 
wap Miſchievaus, oz elfe (as Warbunon defined) upon a Surmiſe of the 


Bing. So in the End the Judgment was dzawn up and perufed by me, and . 


entered in hxc verba, thug. 


Octabis Mich. Ad quem diem hic venie præd. Ric. Pulleſton per Atturnatum fu 
um pred. & ſuper hoc viſis omnibus & ſingulis premiſſis pred. & per Juſticiar. hic ple. 

ne incellectis eiſdem juſtieicariis hie evidenter conſtat & apparet per veredictuům 
pred. in forma præd. redditum, quod jus preſentandi idoneam perſonam ad Eccleſ- 
am prædictam ratione Simoniaci agreamenti præd. inter præd. Willieimum Walker 
& pred. Vm. Say fact. ac pes Jurat. præd. ſuperius compest. uigore Stat. prad. inde 
Tat. & pettinen. ſuper quo 
pred. Ric. Pulleſton per Cur, hie allocat. fi quid pro fe habeat vel dicere ſciat quare © 
& de: ſupes præmiſſis præd. Epo. 

adjudicari & demandari non debeat, dicet quod ipſe non dadicit, fed bene cognoſcit 
& fatetur quod bre. Hhud pro dico Dom. Rege Epo. in forma pradicta adjudicari x 
demandari debet, quodgue ipſe die impetrationis brevis originalis prad. ſeu unquan 
poſtea in rei veritate non St. perſona Eccleſiæ. pred! impesſonata in eadem ex prefent> - 
Regis nunc (non obſtante placito præd. per ipſum ſuperius in con- 
ttarium inde placitato) Ideo concell. eft quod dict. dom, Rex nunc habeat bre. Epo. 
Winton . quod non obſtante reclamatione præd. Benedic. & Rici. idoneam perſonam 7 
ad Eecleſſam præd. & præſantationem dicti Dom. Regis nunc admittat, &c. conceſ. 
ob stiam quod prædictus Benedictus niht capiat per bre. ſuum pred: ſed ſit in omni: 


edit. & proviſi ad dictum Dominum Regem nunc ſpect 
bre. dicti Domini Regis pro eodem Domino Rege 


tione dict. Dom. 


* 


pro. falſo clamore ſuo, & predict. Richardus eat ind: ſine die. 


he Pzioz pleaded, that the Ehurch was full beo: 
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ah. joy. 
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( 246 ) Tufton verſus Nevill. Star-chamber. . 


Sar tlumfrey Tufton exhibited a Bill into the Star⸗ chamber Againſt Ma⸗ 
Oſter Chriſtopher Nevill, Son to the Loꝛd Aburgavenny, fo2 a Wor, and lap⸗ 


ed by wap of Inducement, 


ent, that Nevill had ſolicited his Wife to Inchaſtity 
both befoze and ſince his 


Marriage with her, and that this being made 


"Z Known unto him by his Hike, he cauſed her to write Letters to the Defen- 
= dant, giving him Yope” 


"er Jnclination, and appointing him a Time by 


Night, and Place, at wy Ze Defendant coming (and the Plaintiff with 


= a Man diſguiſed like a Wo..can being there, expecting as much) the Defen- 


dant and others in this Company, made a Riot upon him and his Com- 


o this the Defendant, as to the Riot anſwered. But as to the Solicita- 


Court, 


though there were ſome of another Mind, pet it was reſolved and 
ruled, that the Defendant's Demurrer was good; and though it were urged, 
that this Jnducement ſerved very much both to aggravate the Defendant's 
Kiot, and to juſtifie the Plaintiff's Train, pet the Point of it ſelf was natu- 
rally alieni fori fo: the Spiritual Court, whole Pꝛoceeding in this Caſe was 
not to be uſurped no2 p2evented. Beſides the Fault of Solicitation is of fo 
uncertain Acceptation, as is not fit here to be examined. 

And ialtlp, to examine ſuch a Fault by the Oath of the Delinquent, is 
not allowable with us, being a Delia that we cannot Cenſure, and it map 
prove Scandalous in the Event, if the Defendant ſhould upon his Oath 
(which were in him Ercuſable, if the Court ſhould conſtrain his Anſwer) 
criminate the Lady, were it true oz falſe, fo2 that could never be ſatisfied, 
being a Point ſo ſecret as Solicitation onlp, 


Solicitation of Chaſti- 
ty, is not examinable 
in the Star-chamber. 


But this Will were allowed, though it were a meer croſs Will to the like 


befoze exhibited by Nevill againſt Tufcon koz the ſame Riot. 


(247 


TN a Suit in the Star-chamber by the King's Atto2nep againſt Worceſter, 
it was agreed, that a Pzoceſs ad audiendum Judicium in that Court, is 
not holden ſerved ſufictentlp bp leaving it at the Houſe, though the Mike 


Worceſter. 


and Servants know it, but muſt either be delivered to his Perſon, oz elſe 


he being at home, oz otherwiſe pꝛoved bp Affidavit to have Knowledge of it. 
But if a Pꝛotels be left at the Houſe one Term ko a Hearing, to be one Term 
after, ſo there be a convenient Diſtance of Time, it is ſaid by the Clerks, to 
be ſufficient upon Keafon of Pzeſumption of Notice, and fo2 the Miſchief in 
the Contrary : And fo in this Caſe, where Pꝛocels was awarded, 


( 248 ) Hall againſt Winckfeild. Debt. 
Hen brought an Action of Debt x00 Pounds againſt Winckfeild, and de- 


- 


clared upon a Kecognizance taken bekoze me in Serjcants Inn, in Fleet- 


ſtreet London, out of Term, and laid his Action in London, whereupon the 


Defendant demurred; and the Queſtion was, whether the Action ought to 


be brought iu Midd. where the Giecognizance is Keco2ded, oz in London, be- 
cauſe the Entrp of the Keco2d is, that the Gecognizance was acknowledged 


befoze me, at Serjeants Inn in Fleerſtreer London ſuc ich! 
out of Term, ut ſupra. f uch a Dap, which was 


Whereupon it was agreed, firſt, that the ſeveral Judges may take He 


7 


Mar. upon View of Pzecedents, Brooke Kecognizance 20. 
Next, it was agreed, that though it were not a perfec cecozd, till it 


were entered upon the Noll, pet when it wag entered it is a fiecognizance “ 


C13 | from 


Star-chamber. 

A Proceſs ad audien- 
dum Judicium in Star- 
chamber how ſerved. 


Debt, or Scire fac. the 
Place where that ſhall 
be brought upon a Re- 
cognizance taken in 
London, by a judge 
of the Common Pleas. 
1 Brnl. 69. Mo. 884. 
Cr. 317. Ant. 4. 2 
Cr. 353, 382. Lieu. B. 
85. Allen R. 12. Styl. 
R. 9. Vaugh. 103. 
Accord. 


Ante. 165. Poſt. 222 
0. 77. 
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Blount's S=& 
Caſe. . 


N 70 


P. 206. Tel. 218. 


7 Co. 2. b. Lieu. Br. 
85, 88. 


from rhe firſt Acknowledgment, and binds Perſons and Lands, as a Kecozd 
from that Time. Foz it is the Acknowledgment befoze the Judge that 
gives it Foxce of a Recozd, though the Jnrollment be neceſſary koz the Teſti⸗ 
fication, and Perpetuating of it. Again the Books are, and JF agree, that 
if a Man recober Damage, oz Debt in the Common Pleas, upon Treſpaſs 02 
Obligation laid in anp other Countp, if the Plaintiff wiff bzing an Action 
of Debt koz the Sum recovered, he muſt lap it in the Countp of Mid. and 
not in the County Where the firſt Action aroſe ; and the Reaſon is apparent 
koz he muſt count upon the Ketozd, by which it appears to the Court, that 
the Cauſe of this Action ariſeth in Mid. where the Judgment was given, 
and the HKecozd fo2 that Treſpaſs that was done, and that Obligation that 
was made in another County is not now the Cauſe of this Action, but the 
Judgment, which hath made novationem contractus, which begins there; 
and regularly it is true, that evern Action muſt be bzought in that County 


where by the Kecozd it appears the Cauſe of Action began, which ſome- 


times map admit an Election ; as where the Admiral Court firs in Midd. 


and ſummons a Party in Eſſex, the Actton upon the Statute map be in ei⸗ 


ther of both Counties. And if a Man recover a Debt in the Court of Nor- 


wich, and will bzing his Laion of Debt upon that Kiecozd in the Common 


Ant. 4. Cr. Car. 34, 


313.337. Mn 
He tl. 20, 24. Tel. 218. 


Pleas, he muſt lap his Action in Norwich. But now obſerve this Caſe, the 
Inrolment of the Recozd doth expzeſs, that the Hecognizance was taken be⸗ 
foze me at the Place and Time akozeſaid, by which (as is ſaid) it was a 
Recozd ipſo facto then and there, and the Jnrollment of it is but a Comple- 
ment and Conſummation of the ſame Acknowledgment and Kecozd, and 
makes no Change, as in the other Cale: But becauſe both concur to the 


making of it a perfex Kecozd, it map be that the Action map be bzought | 


in either County. 8 5 
But J am of clear Opinion, thab it map be in London, as the firſt and 


moze wozthy Part of the Ac, and therekoze ſee 5 Mar. Brooke lieu 85. where 


it is reſolved by all the Pꝛot honotaries, that a Scire fac. upon ſuch a Kecog- 
nizance, ſhall be directed to the Sheriff of London, and not of Mid. And 
Gagercited a Pꝛetedent, that upon a Judgment given inthe Common Pleas at 
Hertford Term, and the Heco2ds bzought hither after, pet rhe Scire fac. went 
to the Sheriff of Hertford, and not to the Sheriff of Middleſex, whereok the 
Keaſon muſt be, becauſe in the Heco2d it ſelf it appeared, that the Judg⸗ 
ment was given at Hereford ; and the like Neaſon is in this Cale. But if 
the Entrp of the Kecozd were General, that the Kecognizances were taken 
befoze me, it ſhould be underſtood in Court, and then che Action were to be 
brought in Mid. See 18 E. 4. 18. 24 E. 3. 22, 73. 22 H. 6. 38. Br. lieu. 29, 36. 


& Brief 191. 


Common Recovery 
againſt the Infant. 1 
Ro. 731, 751. G 1,2, 
2 Ro. 395. L. 4. 6. 
Jenk. Cent. 299. Jones 
318. Hetl. 171. Noy. 
140. Br. Coverture, 
59. p. 324. 10 Co. 43. 
a. Styl. 246. Bridg- 
ment, 75. 3 Cro. 323, 
472. Leys. Rep. 82, 
83. Cr. Car. 307. 
Syd, 321. 


1 Syd. 321. | 


(249) Blount's Caſe of Common Recovery. 


M. that it pleaſed his Majeſtp by his Letterg under his P2ivy 
| Signet and Sign Manual, bearing Date 26 Novem. in the x5 Year of 


his Dighne(s's feign, to ſignifie unto me, and mp fellow Juſtices of the | 


Court of Common Pleas, that he had been humblp petitioned by Mountjoy 
Blount, being under the Age of 2x Years, as well by himſelf as his Friends 
Kindzed and Feoffees, into whoſe Cuſtody the late deceaſed Earl of Devon- 
ſhire did commit his Eſtate in Truſt, that he would declare unto us his 
liking, that he might be admitted to ſuffer a Common Kecoverp of the Ma⸗ 
noz of Wanſted fo2 the Papment of Debts, and in further Advancement of 
his own Means, to the Ale of the Earl of Buckingham, which his Majeſty 
bp his ſaid Tetter did accozdinglp. 


Now though we did never hold ſuch Kecoverp very Unlawful, no void in 9 


Law, pet we have refuſed many Motions of that Rind, as holding it very 


Inconvenient, but Conveniencp is diſcerned by Circumſtances. And there⸗ 


foe J acquainted mp Bzethzen. We determined, that J ſhould ſend fo: | 


the poung Gent. himſelf, and examine him ſofe and ſecret, of the Heaſons of 
this Kecoverp, and of his own free Will; which J did, and he, being 18 
Years of Age oz thereabouts, ſatisſied me of his own good liking, and Tm 

| e 


4 


5 


. . | . 
. 


— — og 


OE” Brickhead ver ſ. 2 
„ Archbiſhop of York. $ 


i 


— 


he did conceive it to be neceſſarp fo2 his Eſtate; pet not herewithſcontented, 
J cauſed the Earl of Southampton, the Lozd Davers, aud Maſter) Wakeman, 
- the Perſons to whom the Wozld knew he and his Eſtate were committed in 

Truſt, and that they had wozthilp perfozmed it. And calling thenMtotheopen 
Court, and queſtioning with them, they confeſſed to us all, tharit was necef- 
ſarp fo2 the poung Gentleman, and fo2 his Good, of their Knowledge, to 
part with this Thing, and that therefoze thep had made Means to his Ma⸗ 
jeſty foz this Letter in that Behalf, whereupon the Kecoverp was palt open- 
in at the Bar the laſt Dap of this Mich. Term againlt aſter Blount in Pers 
ſon, and the Earl of Southampton, the Lozd Davers and Maſter Wakeman were 
admitted his Guardians. | 
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” Brownloe and Waller Pzothonotaries gave me a Note of the like gecove⸗ cro. 307. 
= ries againſt Inkants, M. 23 H. 8. Rot. 441. P. 38 H. Rot. 128. T. 26 Eliz. Rot. Lee 


17 M. 26 & 27 Eliz. Rot. 45. & 72. P. 42 Eliz. Rot. 1. & 63. 44» 45, 69, 70, 89, 91, 
94. P. 32 Eliz. Rot. 60. T. 38 Eliz. Rot. 4x H. 40 Eliz. Rot. 62. M. 41 & 42 Eliz. 
Rot. 13. M. 34 & 35 Eliz. Rot. 166. pro Zouch. M. 39 & 40 Eliz. Rot. 82. & 173. 
M. 41 and 42 Eliz. Rot. 29. & 156. & 72. Tr. 4 Eliz. Rot. 2. M. 42 & 43 Eliz. Rot. 
173. Tr. 43 Eliz. Rot. 21. P. 41 Eliz. Rot. 112. and 124. | 


(250) Brickhead verſus Archbiſhop of York. Quare Imped. 


Mich. 15 Jacobi. 


D Obert Brickhead b2zought a Quare Imped. againſt Toby Archbiſhop of 1 non 150 
York, and Alexander Cooke Clerk of the Dicarage of Lees: And ſhews, tbr. 
that divers Perſons were ſeiſed of the Advowſon of the Dicarage in Fee, ©? 


and pzeſented Robert Cooke, and then bzings down the Advowſon to the 

Plaintiff, and then ſhews, that by the Death of Robert Cooke the Vicarage 
+ voided, and it appertained to him to pzeſent, and the Defendants diſturb 
him to his Damage of 400 Pounds. The Archbiſhop pleads, that the Yi- 


uare Impeait and 
= Diſturbance before 


An 


carage is within his Dioceſs of York, and that he Claims nothing in the gon brought before 
Vicarage oz Advowſon thereof, but Admiſſion, Ec. as Ozdiyarp thereof 5 Cauſe of Action given. 


but furrher he ſaps, quod bene & verum eſt, and cenfeſſeth all the Titles as 
the Plaintiff hath laid it, and that the Church voided bp.the Death of Ro- 
bert Cooke, and that it belongeth to the Plaintiff to pzeſent, as he ſuppoſeth. 
But he ſaith further, that the ſaid Robert Cooke died x Jan. An. 12 Jac. ac 
pro eo quod eadem vicaria Eccleſiæ pred. vacavit per tempus ſemeſtre poſt mortem 
præd. Roberti Crooke nulla idonea perſona ad eandem Vicariam per præfatum Rob. 
Brickhead infra tempus illud præſentata. Idem Archiepus. adtunc, &c. Ordinarius, 
&c. poſt tempus ſemeſtre illud elapſum ſcilicet 23 Dec. Anno 13 Jac. jure ſuo ordi- 
nario contulit præd. Vicariam præfato Alexandro Cooke & eum inſtitui & induci fe- 
Cit, prout ei bene licuit. Et hoc, 8c. unde petit judicium fi, &c. abſq; ſpeciali im- 
pedimento in perſona ſua in hac parte aſſignato actionem, &c. habere debeat verſus 
eum. And Alexander Cooke the other Defendant pleads, by Confeſſion of the 
Plaintiff's Title, and the Collation, Ec. by Lapſe altogether, as the Arch- 
biſhop, unde petit Judicium, &c. The Plaintiff replies to the Archbiſhop, and 
confefſeth that the Church voided x Jan. 12 Jac. by the Death of Robert Cooke, 
and that the Church remaining void, he did, after the firſt of January and 
bekoze 23 Dec. An. 13 Jac. and within 6 Months, that is to ſap 20 May, 1615. 
by his Waiting ſealed with his Seal dated the 27 of the lame May, p2eſent 
- unto the ſaid Archbiſhop, Fe. one Richard Middleton his Clerk, pꝛaping him 
do admit him to the ſaid Yicarage, which he refuſed to do, and afterwards, 
_ viz. the Thirtieth Dap of the ſame May, did Collate it unto Alexander Cooke, 
& hoc, &c. unde petit judicium & dampna ſua occaſione predic. impedimenti pred. 
Archiep. nec non bre. eidem Archiepiſcopo ſibi adjudicari, and makes the ſame 
Replication to the Plea of Alexander Cooke the Tlerk, and they both Vemur 
feverally, upon the ſeveral Heplications, and ſhew koz Cauſe that they do 
contain double Matter, and are uncertain, 
As to tze Cauſe of Demurrer expzeſſed, namelp the Doubleneſs of the 
Plea, after divers Arguments on both Sides, the Court was of Opinion, 
that rhe Plea was not double, the Doublenels oz Trebleneſs was ſuppoſed in 


that 
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Brickhead verſ. | 


| Archbiſhop of York. $ 5 
that the Plaintiff aſſigned his Pzeſentation, and a Refuſal of his Clerk, 
and a Collation by the Xiſhop of his own Clerk. But it was holden by the 
Court, thak, the onlp material Part of the Plaintiff's Replication wag, that. 

he had pzeſefNed a Clerk; fo2 the Subſtance of the Defendants Plea way, | 

rhat the Plaintiff had not pꝛeſented anp Clerk unto him within the 6 Months, EF: 

and that he had afcerwards collated, | mos „„ =. i 
Now to this the Replication ſays, that he did Pzeſent within the ir 

Poft. 233. Months, lo there is a perfect Negative and Atfirmative, which makeg the 

Aue 3 but pet the Plaintiff muſt add a Kefuſal to make good the Diſtuur⸗ 

ance laid, and then the Plea is Compleat ; like unto the Caſe of an Aion 
of Debt upon an Obligation, to perfozm an Award, and the Defendant 7 
pleads no Award made; the Plaintiff ſhews the Award which makes the 
Iſſue, pet he muſt add a Beach, which though it be not iſſuable, pet it ie? 

Yelv. 24,153. Accord. {6 material a Fozm, that the Plaintiff hath no Cauſe of Action without it, 7 

2 Cro. 220, 21. and therefoze cannot have Judgment without it: And tberefoze ik it be 
omitted, and the Defendant demurr generally, J am of Opinion clearly, 7 
that he map take Benefit of it, And if in ſuch Omiſſion the Jſſue were ta; 

* ken Award oz not, as it muſt be, and the Award found, pet the Plaintif 

Syd. 186, tould have no Judgment, notwithſtanding the Statute of Jeoffails. 7 

Dote, the Wozds of the Stat. of Demurrers, the Right (viz. of Actions) 
muſt appear to the Court, otherwiſe in Caſe of meer Fozm, not of Subſtanc 
to the Action. Now the Addition of Collation in this Cale is but a Matter 
of Aggravation and Surpluſage; thus far it went befoze it was diſcovered, _ 
that the Pzeſentation and Kefuſal was laid 29 Maii. And the Wzit bearing 
Teſte 9 Maii, fo as howſoever there was a general Diſturbance laid in the 
Declaration, pet the true Diſturbance, wherebp the Plaintiff intended t9 
maintain his Action, was done after the Action was bꝛought. Whereupon 
JJ was and am of clear Opinion, that Judgment muſt needs be given _ 
gainſt the Plaintiff: Fo2 Right and Wꝛong are the Mother of all Actions, a 
and therekoze no Action can be bzought without laping a Wong done befox ti 
the Action, neither can there any full and perfea Kecovery be had regular; t! 
Ip without convicting the Defendant of a Wzong; J fap, a full Recovery ( 
and ſiegularlp, becauſe iff ſome ſpecial Caſes, a Man map obtain the W FT 
of his Suit in ſome ſozt without convicing the Defendant of a Wzong, but 
that muſt be in a ſpecial and regular Fozm, but never without a Wrong 1 
ſuppoſed : As foz Example in this very Caſe. | m 
The Plaintiff lays down his Title to the Advowſon, and the Avoidance, ti 
and the Diſturbance, Ik in this Caſe rhe Biſhop ſap, that he Claims , tdi 
thing but as Ozdinary, and demands Judgment, if without ſpecial Diſtur  H1 
bance, Fc, Now the Plaintiff hath an Election either to take his Wzit to Ot 
the Biſhop, o2 to retain and pꝛoſecute his Aion on a final Judgment ; i: 
he pꝛay his Wit co the Biſhop, he ſhall have it to the lame Biſhop, foz it dh 
doth not appear to the Court that he was a Diſturber, neither ſhall the B 7 
ſhop be amerced, but the Plaintiff, pro falſo clamore. v3; _ 
This Fozm is pꝛoper to this Action and ſome few others (whereof. J hal“ 
ſpeak) and the Fozm and Nature of this Action doth well bear this Pw ED 
ceeding ; fo2 the Wzit being quod permittat ipſum preſentare, &c. Et unde cun 
impedit, &c. and the Defendant comes in, and ſaith in Effect, J ſuffer, aß, 
do not hinder pou to pzefent. | +. +» . |... NS 
The Cauſe is at an End if the Plaintiff will, and he map pzap and aj“, 
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the Elfe of his Suit, which is P:eſentation, and no Damage, becauſe the 
Defendant is not convicted of any Wzong. — 

But now if the Plaintiff will not accept that Keddition, but chooſe ratn 
to make a full and final Kecoverp, then doth he (as in all other Caſes of “% 
| | lection) fozſake and loſe the Benefit of the fozmer, and ſtands to the hazads 7 
i Of the later, to have either a total Kecoverp, oz a total Bar, —_— 
| | So that if he aſſign a ſpecial Diſturbance, and it be tried againſt him, “ 
| | is to be barred. Tike unto this, if a Man b2ing an Action of Debt ups 
| | an Obligation of 20 Pounds, foz the Payment of 10 Pounds at a Day 1 . 
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Brickhead verſ. . . 
Archbiſhop of York. | 199 : 
7 and the Defcudant plcad Tender at the Day, and uncore prieſt cifering it in 


© Court, the Plaintiff map accept it, and there is an End; dbuteif ye will 0. % 9Co 
= moceed to a full Kecoverp of the Fozfeiture, and deny the Tendey aud that J 2% 4 Ces. 
be kound againſt him, all is koſt. So in Dower, it the Tenant-plead that 67 

the Demandant detains Evidence, the Demandant deliver; in the Evi- 

= dence, map have Judgment maintenant. But if ſhe will denp the Detainer 
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= of the Evidence, and char be found againſt her, ſhe ſhall lote her Dower. j 


þ 
= 


Sao in the Caſe of Dower bzought againſt a Guardian in Chivalry, who aa :s. 
= pleads the Detainer of the Heir his Ward. Sa in the Cafe of an Agion 
ok Debt bzoughr againſt an Executo?, who pleads Rien enter Mains, and in⸗ 
= deed hath then nothing; pet the Pfaintiff map habe Judgment fo2 his 
Debt, pzeſently to be had by fci. ſac. when Goods Hall come to his Hands, 
1 Syd. 448. Accord. 8 Co. 134. Accord. Et ſi Aſſets fone trove ſolement al. part de 
Debt, Judgment p' intire Debe e bone, 1 Cro. 167. feius x Cro. 373. 1 Leo. 68. 
— Swinb. 329. | | 3 
1 Shipleys Cafe, Co. lib. 8. 134. But if he will pzoceed to pꝛove Aſſets pꝛe⸗ 
= ſentlp, and that be found againſi him, he ſhall be barred to2 ever, and yet 
there was a due Debt, and that in Effea confeſſed. . 3 
S838 .s in a Wit ok Meinte, if the Gefendant plead not deſtrained in his De- ; 
kault, the Plaintiff map have Judgment foz his Acquittak pzeſently : But 
ik he will p2oreed to pꝛove that de was deſttained in his Defanie, and fark, Co. Co. b. 
he ſhall be barred. So in a Warrantia Chartæ, &c. | N 
Neo then clearly to malte a final Hiecoverp in a Quare Impedit, you muſt 
pꝛove unto the Court, oz at beaſt make a ſuffictent Altegation of a juſt Cauſe 
ok Acton, which is a Diſturbance by the Befendamts, oz one of them, be- 
kose the Acion b:onght, whereas in this Cafe it appears, that the Diſtur⸗ 
 banee, whereupon pon would maintain pour Action, was made after the 
Whit bzought; and that which makes it the wozſe againlt pou is, that this 
appears of pour own ſhewing, whereof it is regularlp true, that if the Plain- 
5 tig will himſelf diſcover to the Court any thing, wherebp it map appear vel. ;:. Ben 135 
that he had no Cauſe of A&ton when he commenced it his Wit ſhall abate m 5:4) g 
(as if he will demand a Debt, oz diſtrain foz a Kent bekoze the Dan oh 
Papment) of his own wewing, it is againſt him. E | 
Neap moze, if of his own chewing, though he had Cauſe of Acion, pet it Ant. 164 11 Co. 5. b. 
waag in another manner, it will be againſt him. And therekoze if four com- 5 2 5 3 
mit a Trefpals (Which in ies Nature is joint and ſeveral) pet if the Plain⸗ 7). 
tiff will bzing his Action againſt one onlp, and declare that he with the ⸗ 
ther three did the Treſpaſs, his Action 0 
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th Jall abate; but if he had brought ' By 
hs Action againſt one alone, and the Defendant had pleaded that he with Wi 
-— others did the Treſpaſs, and that the Plaintiff had releaſed to the other, i 
and the Plaintiff denp the Heleaſe, whereby he doth in a manner confeſs, WM. 
That the other were jeint Treſpaſſers, pet this Acion ſhall not abate, But " 
pvou fad, that the Plaintiff Had aid a Diſturbance well in his Count, which | i 
is ſeppoſed true, and done befoze the Action bzought, and that the Defen- | #1 
dane had pleaded an tinfificient Bar to ir, fox he hath neither denied noz con⸗ = 
= feffed, and avoided the Biſturdanee laid; fo2, the Collation after the Wait ' Kb 
ino Ankwer: And therekoze, ſap pou, Judgment ought to be given againſt N 
the Befendant, wohieh is true, if the Plaintiff had reſted upon the Bar, and . in 
_ 1 upon it. 15 | 3 : | 
But i ig regularlp true in Law, chat if upon the whole Hieco2d it appear |; $20. 287, Deut. 
== that rhe Plamtiff had no Cauſe of Action, and ſpectallp of his own ſhew- 14. 3 co. 120. b 33 i W 
ing, that che Court chall never give Judgment foz him however the Defen- r. 75 9 
== vant had mildemeaned himſelf in his Pleading, fo? melioc eſt conditio poſſi- b. Co. 8. 133. b. At. M 
ö 


dentis, and the Bekendant is ſafs if the Aſſaikanr mils him, foz, vana eſt ſine 5 , (. 300- 
viribus ira. ge gs Cale, Co. lib. 3. 52. and Barron's Cate, Cole lib. 5. 69. e un 
A. bzings an Action of Debt upon an Obligation againſt B. who pleads, 

5 5 that it was upon Condition he ſhould perfozm the Award of two, and that | 
Pg op two and a third made no Award. This is noughr, But if the Plains vel. 152; Cr. lac 220 
Feiff do alledge Award by the two, oz by the thzee, and alledge not alſo a 1 
1 Breach whereby it may appear to the Court that he had a Cauſe of Actton, 


ee he ſhall never have Judgment. And pet it was not the chick Matter of his 


Plea, no2 iſſuable, and the Declaration was full and perkeg, but that was 
os | but 
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but the Beginning ok a Plea, and the Court muſt judge ok the whole, where⸗ 
of the Detlaratien is but a Kind of Surmiſe. But when the Defendant 
had pleaded in Bar, ſo that both Parties are heard in Part, then the Kepli⸗ 
cation and other Pleading b2ings the whole Caſe to Maturitp, and then the FE 
Court ſees the Truth of the whole Caſe, and not befoze. | Mm 
Now to a Queſtion which hath been ſtirred, and is of good wee fo? Learn?! 
mg though it conclude not to the Judgment of the Cafe, J will ſpeak a 
: 0d. 1 . font wa 
Collation by a Biſhop Suppole the Caſe to be, that J have Right to pzeſent to an Advowſon, 
<A agar but J pꝛeſent not, noz am any wap diſturbed, but the Church remains void 
5 ene datt. and open to me, but befoze the ſix Months incurred, oz befoze Collation 
made by the O2dinary, J bzing a Quare Imped. againſt him, whether now 
the Ozdinarp be debarred of pꝛeſenting by Lapſe, hanging the Wzit. 
A em of Opinion that he is not debarred. And firſt, it were a Caſe full 
of Miſchicf that the Ozdinarp, bearing himſelf never ſo juſtlp and ſincerely, 
Hould againſt Law and Keaſon be ſubject to cauſteſs Actions and Tharges, 
and defrauded of his due Lapſe, and the Church Kept void Eccleſia viduata 
by the Fraud of the Patron, by a fraudulent Action as long as he liſt. Foz, 
if he bzought no Acton, the Lapſe ſhould run, and now bp bzinging of a 
feigned A1on he ſhall ſtop the Lapſe in the Ozdinarp, and by Conſequence 
it will not come to the Ozdinarp no? to the Ring; but now examine the Kea- 
ſon and the Autho? ities. 5 —_ 
Can there be any thing moze unreaſonable than that a Man ſhould mae 
Benet of an unjuſt Suit as the Plaintiff ſhould 2 Oz be puniſhed doing 
nothing amiſs, o2 againſt his Office, as the Defendant ſhould ? . 
But you will ſap to me, it is an Effect of Law, and executio juris non ha- i 
bet injuriam. Fo2 when the Biſhop comes in, he is charged by the Declara⸗ 
tion with the Diſturbance, which if he do not avoid, he ſhall be taken as a 
Diſturber, and then indeed he cannot Collate, oz his Collatee ſhall be re- 
moved. Therckoze, if when he doth appear he doth but caſt an Eſſoin, 
though that do not make him a Diſturber to maintain the W2it, becauſe 
it is after the Wzir, pet it faſtneth upon him the Charge of the Diſturbance 
laid in the Declaration, lo that he ſhall not be received after thep plead ne 
diſturba paſs, oz the ozdinarp Plea which amounts to as much; foz that 
Plea pꝛetending Jnnocency, muſt (as all other the like Pleas) be offered 
the firſt Dap upon the Appearance, fo2 Delap makes him nocent, and fo 
Is oppoſitum in objeto. Then again if the O:zdinarp plead his own Plea of | 
Acquittal amounting to Ne diſturba pas, the Plaintiff map pꝛap a Writ to the 
Biſhop, and ſo remove his Clerk, ' becauſe he comes in hanging the Wit, 
and thus it is a Dilemma made bp Law, and not by fraud of the Party, | 
And the Rule in the Reg. fo. 31. is ſo. That if the Dioceſan be named De- 
kendant in the Quare Impedit he ſhall never pzeſent by Lapſe. 
Tos this 4 anſwer, that if the Biſhop do not plead acco2ding to his In⸗ 
nocencp, that the P2oceeding ſhall be againſt him, and the Conſequence of 
it as againſt a Diſturber. But ik he plead that he did not Diſturb, which 
is truc, if ſhall be taken acco2ding to the Caſe, that he did not Diſturb be- 
toze the Action brought, neither unlawkullp noz by lawkul Collation ; but it 
tan never he underſtood to deny oz renounce anp actual Collation ſince, fo? if 
be thontd plead that, it were vain and to no Purpoſe (as it hath been ſaid.) 
„Note, that the Writ. dom them if he did not diſturb bekoze the W2it purchaſed, and therefoze 
ro the Biſhop in this Hath not diſpoiled Himſelf of his Night of Collation in his due time, and then 
Caſe thall nor be . collates bp Lapſe Lawkullp when his time comes, when the Patron hath 
ftaxte reclamatime e. Wilfully, and without his Fault ſurceaſf his Time, and then pleads that he 
piſeqi, tor be makes claims nothing, but as Oꝛdinarp, Cc. without mentioning his Collation 
Caſe of Diſturber. Hanging the Wz2ir, becauſe it is impertinent (as it hath been ſaid) neither 
Now. rae the Ordi- indeed do J ſee how he can be received to plead it, no not by the wap of ſaͤ⸗ 
makes the Patrons bing it by Pꝛoteſtation, as upon Atco2nment to ſave Pzivilege of Waſte. = 
en But certainip it is not neceſſarp, though upon ſuch Plea the Plaintiff may 
bie per ro them boch, have a Wit to the Biſhop, he map perhaps be compellable to admit the 
and as they were be. Cleth of the Plaintiff in Obedience to the Wzit, but pet it ſhall not wozk a 
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zemovah of the Biſhop's Clerk, but he ſhall retain the Beneßce, as having 

_ . . Like unto the. Caſe and Lieafon where As. b:ings a Quare 6 Co. 51. Cr. he. 

Imped. againſt B. and hanging rhe Suit, a Stranger p2eſents, and his Clerk 7 n 

is inſtituted, Tt. Aud then A. hath a Judgment againſt B. and“ a Wꝛit ro 

the Biſhop non obſtante reclamatione B rhe Biſhop ſhall reccive rhe Clerk of 

A. without diſputing the night of A and C. but pet if C. have better Right 

co the Patronage, his Clerk ſhall retain the Denefice, and lo e converſo, : Ls 
* But now J put another Cale. 21 mp Church become void, and J pꝛe⸗ en 83 

ſent to the Biſhop, and lo alſo both another that hath no Night, in which non ot the Diſturber, 

Caſe the Biſhop, though he may receive at his Peril, pct doth (as he map he Biſhop's Retulat 


* 


Lawfullp do) refuſe to receive either 'till the 81ght be inquired, without do- that Treſents, which 
ing himſelf anp Ac of Diſturbance ; in this Cale, it the the true Patron do 0 N . 
being his Quare Imped. againſt the Diſturber only, then the Biſhop map col- erco, i is enovgh 
late by Lapie without Queſtion. But in that Cale if rhe crue Patron name for a biſbop ro clcaps 
rhe Ozdinarp a Defcndant, together with the Diſturbcr, and then rhe Bi- ner, an not allo 
ſhop come in and plead that he claims nothing but as O2dinarp, Et. and to make Advantage of 
then the Plaintiff hath an Award of a Wiit co the Bithop, with a ceſſet . 
ecxecutio, &c. and then recovers againft the Diſturber, aud the Diſhop in the 317. Co. L. 344. b. 
= mean time collates by Lapſe ; in that Caſe perhaps the Biſhops Clerk map 6 Co. 52. a. p. 320. 
be removed, fo? it differs mach from rhe kozmer Caſe ; fdr here was a true 
and not a keigned Diſiurbance, whereunſo the Ozdinarp gave wap ſo far, 

that the Plaintiff could net get his Clerk received, but was d2iven to his 
> Quare Imped. foz if he had p2occeded to his Jure patronatus without Quare Im- 

> ped. and the Time had incurred, the Biſhop might have peſented to lapſe 

” Kemedileſs : And therefo:e ünte He did his Endeavour to pzeſent, and was 

interupten by a Stranger, and the Ozdinarn allo refuſed his Clerk, foz 
which he had rather have an Excuſe than a Juſtification, and now both be- 
ing made Defendants, and the Plaintiff's Title is p2oved againſt them both, 
as if it had been ſo from the Beginning, it could be hard that rhe Biſhop 
ſhould make Advantage of his Ketuſal, which now appears to have been a- 
gainſt Kight, and the Partp to the Suit. 
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„ | Lacy's Caſe. Star- chamber. 


2 the Caſe of one Lacy a Will was ſentenced in the Star ⸗ chamber; and Sentence given 
now he againſt whom the Sentence paſſed exhibited a new Bill of Per- Wonen upon whe | 
Jury againſt the Witneſſes, ſuppoſing that their Teſtimonies were Falſe and after ſued there for 
Cozrupt, whereupon the Sentence paſſcd; the Defendant thereupon demurred fear. 
in Law, and this Demurrer was referred to Montague Chief Juſtice, who | 
3 that the Defendant ought to anſwer. Note this Caſe and ſee it: 
nd, | | 
Anno quinto Jac. between Jarvous and North, an Inkozmation charging the 
Witneſſes in a kozmer Suit ſentenced, to have been ſubozned and perjured, 
was allowed. Note, this is a legal and judicial Þzoceeding which allows 
the Sentence to be juſt accozding ro the Pꝛooks, and impeaches the P2oofs, 
which (ik it ſhould not be allowed) Perjurp ſhould receive Warrant in a 
Court of Juſtice, and by the Sentence of it, whoſe Office it is to puniſh it; 
but net if the Perſon ſentenced will (peak Voluntarp to the ſame Effect that 
the Sentence was juſt, but it was grounded upon falſe Teſtimony, the Court 
doth puniſh it commonly; foz that is a cunning ſcandalizing of the Sentence 
and hath neither Purpoſe nor: Pꝛotecion of a Legal pꝛoceeding. Yet this 
Caaſe is of dangerous Conſequence, koz if it appear that the Teſtimonies 
wuhereupon the firſt Sentence was grounded, were Falſe, and a ſecond Sen- 
> rence pꝛongunte fo, though this taint not the Judges, pet the Sentence is in 
a a ſozt fallified and ought not to grieve the Party, 8 
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valden verſe 2 Sheriff of my Mannering & — ON 
AY Temple. his Caſe. - verſ. Dennis. 


* 


A 
— — 


Eſcape out of Execu- 
tion. Br. Fſcape. 45. 
Dy. 67. 3 Co. 43. 44+ 


Plo. 3s. b. 1 Cro. 14. 


210, 460. Hetl. 34. 3 
Cr, 5. 1 Ro. 808. 


(as is ſometimes p2actiſed) foz, the W2it warrants no more but that he be 1 


in Judgment of Law ſhall be convenient and neteſſarp fo2 the Execution o _ 


1 Ro. 901, 902. Br. 
Efcape, 45. Plo. 36. a. 
Dy. 67. a. 3 Co. 52. b. 
1 Le. 119. 1 Cr. 240, 
255. 2 Cr. 659. Syd. 
330. Ant. 60. 


[ — 


E 


( 2 L 85 Balden verſus Temple. Debt. 


Alden bought an Action of Debt againſt Sir Thomas Temple late, She, 21 


riff of Buckingham, fo; an Eſcape of one Cockman his Pꝛiſoner in Execy, 
tion, and upon Aſſue nihil debet, the Evidence befoze me at Guild-hall London 
was this, that one Shortſebury Goaler to Sir Thomas Temple, having the (aid 
Pꝛiſoner in Execution, in his Goal at Alisbury, ſuffercd him to walk abzoad 


in the ſaid Cown, pet fo2 the moſt part with a Keeper, whereupon J direg. 


ed the Jurp, and fo they found againſt the Defendant as an Eſcape, fo; 
though the Sheriff map remove his Goal from one Place to another within 


his Bapliwick, pet he mult keep it and his Pziſoners within it, and ug; ; 


ſuffer them to go at large out our of the Pziſon, though himſelf be attending 
Keepcrs of Pziſons beware when thep receive an Habeas Corpus from the 
Chancerp, oz anp other Court bearing Teſte in the End of a Term, to have 
the Kodp of one in Execution, in the Court the next Term, that thep do not 
bp Colour of ſuch Wzits luffer the Partp to go at large all rhe mean Time 
bought out of P2iſon onlp foz that Purpoſe, and onſp fo2 ſo much Time, ag 
the Wzit, and no moze, which in privilegiis ad ofis muſt ever be ſtric, 
(253) Sheriff of Eſſex his Caſe. Debt. 


- Bg me at Guild-hall upon an Action of Debt againſt the Sheriff o 


Eſſex, upon an Eſcape, it fell our thus upon Evidence, that the Pꝛi⸗ 


ſoner having been in Execution, was willinglp let go out of Pꝛiſon bp the 


« Goaler, and then came into the Goal again, and \o remained in the Goal 


„till the Time of another Sheriff, and then eſcaped; whereupon this Acio 


„ was now bought,” 


ble to this Action; fo2 when the Pziſoner was let to go ab2zoad Yoluntarily 


2 Cro. 659. 


1 Le. 3. Br. Eſcape, 


45. 


8 Co. 142. a. 2 Cro. 


3. 2 Leo. 84. 85. 3 
Cro. 164, 165, 188, 
576. utra. 

Velv. 42. Semble Caſe. 
Plo. 36. a. 3 Co. 25. b. 


1 Roll. 381. 


by the Goaler, the Execution was utterlp diſcharged, ſo as he could not 


Lawfullp be taken again, no; judged in Execution by Law, though the Par 


ty would pield himſelf unto it, oz the Creditoz ſo allo whim. And therefo!: 
the next Sheriff cannot be chargeable with him, noz auſwerable fo2 him, as 


And J dircaed, that this Sheriff was not anſwers 


in Execution, neither can two Sheriffs be anſwerable ſimul & ſemel fo2 two 


Eſcapes out of one and the ſame Execution at the fame Time. 


( 254 ) 


Nd at the ſame Time another Trial fell out thus. That 17 a Lon 7 
, who foo 
uy of him koz the Execution, and let him go, anv this he concealed from 
aintiff, and then the Sheriff dieth; a new Sheriff being made, the 
ſame that was Under⸗ſheriff bcfoze became Under-theriff to him alſo, and pv 
cureth the Plaintiff co take out a new Capias ad ſatis fac. againſt the Party, 
upon which he was arreſted again, and eſcaped, 
that the new Sheriff was not anſwerable to this Act ton, becauſe the ſccond 


| ad ſatisfac. one was taken in Execution bp the Under-theri 
the P 


Taking in Execution was never lawful, 


Mannering & Uxor verſus Dennis. 


(255) 


the Subſtance of his whole Inheritance to the laid Sir Thomas fo2 Term of 


his Life, and ſo on, and fo2 Default of Iſſue Male of him, and another B29 | 
ther of his, the Land was limited to rhe Father of Gabriel, and the Heirs 
Males of his Bodp, and added a Pzovilo, giving him Power to make ea 


Aud J direced likewiſe, 
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on him, without an Habeas Corpus from ſome Court of Juſtice. And let 3 7 


O Arthur Mannering and his Mike, one of the Daughters and Co⸗heirs 
of Sir Thomas Dennis of Devonſhire, exhibited a Bill in Chancery # + 

gainſt Gabriel Dennis; and the Effect of the Bill was this, that Sir Roben 
Dennis, Father of Sir Thomas, in the 18 Pear of rhe Queen, had conveyed _ 


 Kevocation by his Wziting under his Hand and Seal, in the Pzeſence ok tw0 -—_ 


1 


credible 2 _ 


1 - a 4 d 
. * | 


I N * | 2 

"I \ > , 

9 | Tort a 

? Y — ee eee ES. | ” 
"= Cavendiſh ver” e Swaine wer/. | 3 
1 Worſley. Holman & Ux. | 03. 
© credible Witneſſes, Ec. in ozdinary Foz, and alledged, that he had made 

uch a Kevocation, and that the Wziting was ' extant, and-gherefoze p2aped 

EG Pꝛoceſs. The Defendant denied the fievocation, and ſo har was the meer 


> ſus, whether there were a Kevocatton o2 not, which Gabriel Dennis labour- 
> edby all Means to bzing to Trial at the Common Law; but was holden un⸗ 
der Jnjundion, till by an Accident. he got a Slip by the Death of the Party 
but of the Jnjunction, and had a Trial bp Ejectione firmæ againſt Sir Henry 
Rawle, that had married the other Daughter and heir, and had a Verdict 
against him upon that verp Point, and had Judgment and Execution of the 
Mano ok pet the Lozd Chancelloz renewed his Injunction ko; all 
the neſt, and pzeſſed to Examination of Witneſſes, and ſo the Cauſe was heard 
divers Days befoze him and me, and Baron Altham, whom he called to his 
Aniſtance; but he never came to conſult with us what to do upon the Hear- 
ing, but died. And then Sir Francis Bacon being made Lo2d-Keeper, he Cauſes Improper for 
called me to his Alſiſtance again, Baron Altham being Dead, and then Que: t en Chan- 
ſtion was made by a fozmer Ozder of his, Whether this Caſe were a Caſe * 
examinable in Chancery? And it was reſolved by him; the Maſter of the 
Kolls, and my ſelf, that this Cauſe was not fit fo? that Court, but foz the 
Common Law, except all Cauſes that were triable naturallp by the Com⸗ 
mon Law, and by Jury, ſhould be made examinable, and determinable in 
Chancery per teſtes, which: were. to confound. Jurisdidions, and to make the 
Common Taw, and all the Courſe of it needleſs; and a Handmaid to the 
© Chancery, and to take ſuch Cauſes as it pleaſeth them to leave; and ſo this 
Cauſe, after lo long and tedious Suit in Chancery, was abſoſutely diſmiſt. 


( 256). | | Cavendiſh verſus Worſley: 


DL Gar Charles Cavendiſh-exhibited a Bill in Chancerp againſt Worſley, and Chancery.canpot res 
died, and his two Song, Sir William Cavendiſh, and another, did like⸗ 6. Clan R418. 
wiſe exhibit a Bill of Kevivoz againſt him, and the Caſe came to this, that 9 
the Gzandkather of Worfley, being Tenant ko: Term of Life, the Kiemainder 
to the Father in Tail, the Gzandkather levied a Fine. of the Land Thzeeſcoze 
Bears paſt to and the Father alſo conveped the Land by Bar- 
gain and Sale, and ſo it came by mean Convepances to Sir Charles Caven- 
diſh ; and in this Cale alſo the Lozd-Keeper. called me to his Alliſtance, and 
we reſoved, that Cavendiſh could have no Relief in this Cauſe in this Court, 
becauſe by Statute, Tenant in Tail is diſabled to barr oz bind his Jſues, 
but by ſuch Means as the Laws and Statutes have allowed. T0 


( 25 7 ) | Swaine verſus Holman & Uxor. 
| Tr. 14 Jac. Rot. 77. 


Ichard Swaine Eſquire, bzought an Action ok Waſlie againſt Thomas Hol- Porſet. 
man, and Eliz. his Wife, of certain Mills in Sturminſter, and declared 229m. in f 
of a Leaſe thereof, made bp. Queen Elizabeth, unto the ſaid Elizabeth the De⸗ King's Court, of a 
kendant, when ſhe was ſole, in the 8 Year ok her Reign, and that the King Los Wo: 
granted the Heverſion unto. him, and then ſhews the Waſte. The Defens if karrendted har, 
- Ddants plead, that thep being ſetſed- in the Right of Elizabeth of the ſaid &- , Meime Caſe. Co. 
ſtate, thep did, in the 40 Bear ok the Queen, at Weſtminſter, ſurrender. tam : 115 Ao 8 
torum jus, Statum, titul. & intereſſe ĩpfius Eliz. quam. lit. Patentes, &c. & ſuper inde the 
Queen afterwards eodem An. 40. retiting the Demiſe and the Surrender (as 
afozeſatd) in Conſideration of the ſame Surrender did Demiſe the ſame Wills 
ullnto the ſald Elizabeth Holman, and two of her Song; the Plaintiff main- - 
-— Cramed his Declaration, and traverſed abſque hoc, that the Dcfendents did 
rr Surrender cam totum ftatum, jus & intereſfe ipſius Eliz. prout, cc. 
Phereupon Iſſue was taken and tried befoze me in Middleſex, and the 
Aurp found, that the Defendant being leiſed in the Aight ok Elizabeth the 
Wife, foz Term ok her Life by the firſt Letters Patents, the Queen by. the 
x; trot” art; 0099355 UPPER ET 7 8 150 57250 Met 
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other ſaid Letters Patents did demiſe the ſaid mentioned Mills to the ſaid 
Elizabeth, and to her faid Sons, Humfrey and Roger Holman, one alter 
another koz Life, and then find the laid ſecond Letters Patents, with Keci; 
tal of the fozmer Estate of Elizabeth, and that ſhe had ſurrendzed totuch jus, 
&c. (as befoze) and in Conſideration of the laid Hurrender did demiſe the 
ſame of new to her, and her laid two Hons, one after another prout; and 
thep find, that the ſaid ſecond Demiſe was made and had witb the Aſſent of 
Judgment. the ſaid Holman her Hugband, and that he paped the Fine of 20 Noblyg 
mentioned in the laid Letters Patents, and that both the Defendants did 
agree, and Claim by the latter Demiſe & ſi &. Whereupon after ſome Ar. 
gument, Judgment was given fo2 the Plaintiff, whereof the Serjeantg 
pꝛintipallp made this Hieaſon, that the Pugband could not be ſaid to furren⸗ 
der to the Queen but by Kecozd, whereas his Aſſent wag not of Hecozd, 
but was a Thing dehors as it was found by the Jury. Juſtice Hutton held, 
that as it wag put in Jſſue, it mult be underſtood of an actual Surrender 
whereas this was but a Surrender in Law at the moſt. ; 
Mo. 415. 1 Co. 33. But that that moved [me] pꝛincipallp was this, that the Jſſue did im- 
Poſt. 223. pozt, and ſo the Queen in her Ketital and Conſideration doth expzeſs and 
conceive, that the whole Eſtate of Elizabeth wag ſurrendzed, that is, totally 
ſurrendzed and extinct, ſo as it ſhould be in her abſolute Power to make a 


new Demiſe perfect and permanent; whereas here, if the ſecond Teaſe had 


been made to the Husband and Wife both, as it was but to her alone, pet 


| Mo. 637. upon his Death, the might have claimed 1 bp her old Term. 
Co. L. 44. b. Hutt. 8. And therefoze, ik 


the King would make the like Kecital, and Conſideration 
5 Co. 93. b. of a Surrender of totum ſtatum, and the Surrender indeed was upon Con- 
dition revocable, the new Eſtate would be void, as in Deceit of the King, 
like the Caſe upon the Statute of 32 H. 8. of Leaſes, a Surrender Conditio- 
5 C6.94-8. nal will not be within the Law to make good a new Leaſe. And ſee Barwick'; 
. Caſe, where a pzetended void Teaſe was ſurrendzed to the Queen, and ſhe, 
in Conſideration of the Surrender of the Letters Patents, and of the State 
that he held bp them, made a new Leaſe, and it was adjudged void, not 
becauſe it was untrue in Wozd, but becauſe it wag untrue in Effea, the 

Queen meaning to take in ſuch an Eſtate as was in Shew. 
But J am of Opinion, that if the King make a new Teaſe to his pꝛeſent 
| Leſſee, in Conſideration of the ſame Surrender of the Fozmer, that this will 
10 Co. 67. 4. 3Cr. 32 he tl᷑arlp good, by the Surrender in Law. And if a Man will denp the 
Surrender he map demur in Law upon it, becauſe it appears to the Court, 
x faſt. 3. a that the Acceptance of a new Leaſe is a Surrender of the Old. And if an 
Eſtate be made to a Man's Wife de novo, it is not neceſſarp to averr his 
Aﬀent, fo? it veſts till he diſſent; but in this Cale an Aſſent is neceſſary, 
becauſe the Wife had an Eſtate befoze, which canuot be diveſted, but bp his 

Aſſent to the latter Eſtate. 


( 258 ) | Pie verſus Lovell. 


Hill. Decimo guinto Pie the Inkozmer had a Verdict fo2 the King and himſelf, againſt Sir Fran | 
cis Lovell, bp Inkozmation in the Common Pleas, fo2 two Hundzed and 


ac, [irformarion tor | 
rune fig Twenty Pounds, foz Eleven Months Ablence from the Church. Now in Ar- 


reſt vf Judgment Athow moved, that the Inkezmation lap not in the Com- 
29 Eliz. e. 6. mon Pleas, but was bp the erxpzeſs Letters in the Stat. 28 Eliz. reſtrained 


to the King's Bench only, witg an expzeſs Negative, and not elſewhere. 


Cu. 11.61. 2. roller: This Exteptton took life from a Conceit of Sir Edward Coke's in Fofters 


Caſe, lib. 11. Where, after ſome Things reſolved, he laps, that it was well 
obſerved, but doth not ſap by whom (but J rake it by himſelf) that the 
4 Le. 8. Star. 28 Eliz. had reſtrained the Jnfozmer oulp to the King's Bench, and 
fo he doth both exclude the Common Pleas, aud Exchequer. Hereupon the 
Court took Time, and ſpake publickly in it, Hutton, Warburton, and mp (elf, 
(Winch being then ſick) and we all agreed clearlp, that the Infoꝛmation did 
well ſie in the Common Pleas, and thar the contrarp Opinion was an Erroz, 


\p:inging out of the common miſtaking of a Law bp cleaving roo much to 


the 
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Freeman. | ' 
I — — — — Ree Oren * 
BE! the Mozd, and not obſerving the Intent and Meaning of the Law. Foz | . 
- of firſt it is clear, that the Statute 23 Eliz. gives the fiemedics upon ficcauſancy, TY 


_— 


S | that appcars by the Clauſe that admits Dupmiſſion befoze Judg⸗ 
1 _ 8 Akraigument befoze Juſtices of Oper and Terminer of Amze, 
V- and Goal-delivery, and befoze Juſtices of Peace; the other is bp Action of 
- = Debt, Plaint, Bill e Inkozmation in anp Court of KecoW, foz the Aucen, 

. the Inkozmer and Poo? ; lo here it is clear, that the Jufozmer is enabled in 
rhe Courts by thar Stat. now the Stat. of 28 Eliz. was made onlp foz the 
Benefit of the Quecu in the proper Suits by Indiament, and that Coke 

' Himſelf in Foſter's Caſe, fol. 60. confeſfeth was reſolved, and therefoze the 

Wozd (Indiament) is found almoſt in everp Claule of that Stat. and that 

the Statute was made onlp foz the Queen, and fo? her Indigments. Ob- 

ſcrve all the Clauſes. Firſt, fraudulent Tonvepances are made void, as a- 

gainſi the Gueen. Secondlp, that all Convicions ſhall be certi6ed into the 

Exchequer, to make P2oceſs koz the Queen. Thirdlp, then follows the 

Clauſe, that everp Conviction hereafter ſhall be in the Ring's Bench, oz the 

Ackze of Hoal-deltvery, and not elſewhere, The Meaning of which Clauſe 

is, that the Indiamenis fo2 the Queen her ſelf ſhall be there; and not be- 

foze Juſtices of Peace, as bp 23 Eliz. it muſt be; which was the Heaſon of 
the Negative (not elſewhere.) And note, that this Clauſe did not give unto 
the Queen any new Fozm of Convicion bp Acton of Debt, oz Jnfozmation 
fo her ſelf alone, fo2 afterwards the Stat. 23 Eliz. was made fo2 that Pur- 
poſe. Then the fourth Clauſe is, that every Hecuſant befoze convicted gene⸗ 
rallp hall without anp other Indicment, which ſhews plainlp, that all re- 
pected Indicments, and Convictions thereupon, and ſo 5, 6, & 7 Clauſes. 

And laſtly, the eighth Clauſe, which gives the new Fozm of Convicnion, by 

Indiament and Pzoclamation, Neither is it pꝛobable, that the Laws that 

were ſharped, and added from Time, ſhould purpoſe to ſhozten, oz diminiſh 

the Means of puniſhing the Kecuſant ; and the Pzactice hath been alwaps a- 

gainſt it. And Coke himſelf in that Caſe confeſſeth, fol. that the Inkozmer 

map ſue in the King's Bench ſtill, and that by Fozce of the Statute 23. as 
he might befoze. Now it is clear, that if a Man at the making of 28 had 
been conviced of Kiecuſancy, by any other Means than by Indiament, he 
had not been bound bp that Law to pap the 20 Shillings a Month from the 

Conviction, and if a Man be now convicted in the King's Bench by India⸗ 

ment, oz otherwiſe, he cannot be p2oclaimed, noz otherwiſe his Penalty run 

a, fo it is not within the 8 Clauſe ok that Law of Conviction by Pꝛotla⸗ 

mation. 
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one ko the Queen alone by Jndictment (and that a in the lame 
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( 259 ) Waterer werſus Freetnan. 
Mich. 15 Jac. Rot. 1941. 


Aterer bzought an Action of the Caſe againſt Freeman, and declared, Mide 
that the Defendant had ſued out at Weſtm. a Fieri fac. upon a Judg- fe done the Caſe 
ment given againſt him fo: the Defendant, fo2 a Treſpaſs in Oxfordſhire, in ſud. 1 Roll. 34. 10. 
the King's Bench to the Sheriffs of Oxfordſhire, who bp vertue thereof, run 
took Goods of the Plaintiff to the Value of the Damage, and ſo made his 7 
Keturn, and that the Goods remained in his Hands pro defectu emptoris, and 
that the Defendant well knowing this (to the Intent to ver and double 
charge him) afterwards did ſue out another Fieri fac. t the ſame Sheriff, . Per“ fac. executed 
and delivered it to him to be executed, who did thereupon levy the Monep of k algen. 
other Goods of the Plaintiff and paid it over to the Dekendant, whereby | 
the now Plaintiff was double charged; whereupon the Defendant pleaded 
not Guilrp, and it was found againſt him. Lat SLE 4. 
s Now Harris moved in Arreſt of Judgment, that the Action would not lie, 3 Cro. 836. 
being fo2 a legal Suit, by the Party intereſſed himlelk, though the Cauſe of 
Action were falſe, and ſo known to the Party himſelf, and cited to his Pur⸗ 
poſe 2 R. 3.5.9. 5 E. 4. 126. & 21 E. 4. 22. Chibborn argued to the Contrarp, 
and cited Gerard and Dickenſon, Col. 4. that it is Actionable if J p2etend a 
Title to another Man's Land, though it be koz my ſelt, if J know it cer- 
tainlp 
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Speake verſ. 
Richards. 


F FL, en » > 8 


tainly to be falſe, alſo he cited M. 43 & 44 Eliz. Bray verſus Partrige in B. le 
Roy Action upon the Caſe, fo2 ſuing in the Spiritual Court fo2 Tpthes, a⸗ 
gainſt a Compoſitiva made by himſelf, And a like M. 4 Jac. by the Lady 
Waterhouſe againſt Moodie foz a Suit in the Spiritual Court fo2 Tpthss of 
„Bot Ser Gator. Trees not Tpthable.z * But note, that Gerard's Caſe is not of a Suit in 
de men en we, Court, but of idle Speech, and other two Caſes are of Suits Coram non Ju- 


& Cro. 1334 134+ 


that he ſuing tor a j 

Tythes a 5 Farmer dice, and ſo no legal noz juſt Suits in Effect, See 8 E. 4. the like in Fozm ag 
Woodchareh is Kent, Buckley and Wood's Caſe, if one bp Bill in the Star⸗Chamber, will charge 
ſuch an Action upon another with Piracp, oz Felony, and both Plaintiff and Defendant are py; 
the Gale was dener. nifhed by Ozdinance of Law by Amerciament, as well foz falſe Defence, ag 
red and the Court falſe Complaint. And by like Keaſon, he that ſhould defend a Suit unjuſt, 
miſliked the Aion, lp againſt his Knowledge, ſhould be ſubzect ro an Action of the Caſe, Vide 
out any farther pro- Reſiduum infra. 266. | | 


eceding. 4 Co. 14. b. 5 
+ Cr. 671. (260) Speake verſus Richards. Debt. 


Tr. 15 Jac. Rot. 1968. 


Midd. | HW: Speake bzought an Action of Debt of 523 Pounds x7 Shillings Qs 
. Sheriff gainſt Edward Richards, late High Sheriff of the Countp of Southamy- 


tor Money taken in ton, and declared, that one Paramour and others were bound by Kecognt- 


Execution, and not 


anſwered. 2 Cro. 540, zante Im Chancerp in 2000 Pounds to the Plaintiff, and that after other Pzo- 
Hutt. 11. Noy. 22. tels and Judgment 10 Julii 14 Jac, the Plaintiff ſued a Levari fac. to the Be⸗ 
227. elm Ci kendant, returnable 15 Mich. which was delivered 1 Aug. whereupon the De, 
Moor f. 886. Brown. fendant levied the Sum, and at the Dap returned that he had levied the ſame 
Las zol. 30 Winch. Sum, Quos paratos habeo, and pet did not deliver it in Court, per quod, &., 
ant 30, 305. Pen. 4 The Dekendant quoad 308 pleaded nihil debet, whereupon the Plaintiff took 
 Jſſue; and as to the feſt he pleads, that after the iſſuing ok the Wzit, and 

befoze the Return. ſcil. 31x Aug. he did pay unto the Plaintiff the ſame Sum, 

whereupon the Plaintiff, by his Acquittance the ſame Dap reciting that he 

pou received it, did acquit him of it ; whercupon the Plaintiff demurred in 

Cr. Car, 257. Hurt. The firſt Queſtion in this Caſe was, whether the Action of Debt would 
32. Accord. 539. Jon. lie, becauſe there was no Contrac between the Plaintiff and the Sheriff, 
Binl. 51. Hor. 4.178. But that was reſolved bp the Court that it would lie; fo2 though there were 
| no actual Contract, pet there was a kind of Contract in Law, ſo it is er 
quaſi conttactu. And therefozez upon Damages recovered in an Action ol 

Treſpals, the Plaintiff ſhall have an Action of Debt; and bp the ſame 


AKeaſon when the Money is levied by the Sheriff, ſo as the Action ceaſeth a- 


gainſt the Defendant, the ſame Action is ipſo facto by Law transferred to the 
Sheriff, having both che Judgment to make it a Debt, as befoze, and the 


1 Cr. 540. Levp to make him Anſwerable, like unto the Caſe of 1 U. 7. of a Tally de⸗ 


livered to the Cuſtomer, as ſoon as Monep comes into his Hands he is 


made a Mebtoz. Quære, if an Action of Debt may not be had againll the 
Exetutoz as a pzincipal Debto?, declaring of a Devaſtavit by him. Debt 
lies by Cozpozations to2 the.Penalties fozfeited upon their Laws, ſo fo2 A- 
merciaments in the Court Barons, ſo x1 H. 7. 14. fo2 3 Pounds Fozfeiture, 
upon a Cuſtom foz Pound-Bzeach, & 34 H. 6. 36. & 9 E. 4. 50. It is holden 
that upon (ſuch Levies by the Sheriff, appearing upon Necozd, the Court 
map award a Diſtringas, o2 the Partp map have a | | 
the Sheriff to levp as much of his own, ſee Mich. 8 H. 8. Reports, Crooks 
187. O. N. in the Exchequer, makes the Sheriff Debtoz to the King, and 
the Debto2 himſelf Debtaz to the Sheriff, And though an Action of Ac- 
count will lie pꝛoperlp in this Caſe; pet the ſame Cale will manp times 
bear both Actions, though the Monep be received per auter mains, 02 the like. 


$ Co. 41. b. 11 Co. 
45. a. Palm. 280. 
Syd. 397. 


2 Cro. 515. 


But then the Action of Account is neteſſarp, when the firſt Licceipt ab initio 


was direned to a Merchandizing, which makes Uncertaintp of the neat fie 


main till Aecount:finiſhed; oz where a Man is charged as Bapliff of a Ma- 


noz, oz the line, whercupon the Certainty of his Kicceipt appears not till Ac⸗ 
eount; pet even in the Cale of Merchandizing an Action of Debc will - 
17 + | . 1 | | ) 


ieri fac. 02 Elegit againt 


ing due, and the Land anſwerable, he map demand it when he will 
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foz the Summ received bekoze the Merchandize, pa and after the Merchan- 


ize, fo2 ſo much as he hath not ſo imploped ; and therefoze if J deliver an Dy. 22. a. 2 Cr. 687. 
Ns to 2 co buy Cattle, and if he bellow 53 Pounds of it in Cattle, 
and. J bzing an Action of Debt fo? all, A ſhall be barred in that Aion fo? 


the Monep beſtowed, and Charges, Kc. but ko; the Neff J ſhall Necover. 


Another Point 


and acquitted befoze. 5 
Allo befoze the Geturn of the Wzit, he was not 


fo2 him upon P?etence of this Eſtoppel. 


But now J move a Queſtion, if a Sheriff having a Fieri facias 02 Capias Plowd. 187. b. 


ad ſatisfaciendum pap the Plaintiff his Monep of his own, whether he map 
now levy the Monep of the Defendant after, 


( 261 ) Cranley verſus Kingſwell. Replevin. 
Paſch. 15 Jac. Rot. 710. 

Ranley bzought a Neplevin againſt Kingſwell foz taking his Cow at Lil. 
O in quodam loco, &c. the Defendant avowed becaule that Place (inter 
alia) was holden of him as of his Mano; of Liſſ. bp 20 Shillings Kent at 
Mich. and our Lady-day, and becauſe Ten Shillings was behind at our Lady 
Ann. 14. he diſtrained; the Plaintiff making himſelf Tcnaur to the Land 
pleads, that the ſame Lady-day he was befoze Sun⸗ſet, and (o continued, cc. 
upon Part of the Land lo holden, and offered to pap the Kent to the Defen- 
dant, but neither he, nor anp Bodp fo2 him, was there to receive it, and 
that it was never after demanded of him. The Defendant rejoins, that 
after the lame Feaſt, and befoze the Diſtreſs, he did demand the ent at a 
Part of the Land ſo holden, and that becauſe it was not paid, he diſtrained. 

Whereupon the Plaintiff demurred in Law, and Judgment was given 
fo2 the Avowant, Fo2 it was clear, firſt, that the ent remains due ſtill, 
and the Rent is not a Dutp Perſonal, as is a Homage which muſt be de⸗ 
manded of the Perſon. Alſo, the Tender is not material in this Caſe, be⸗ 
cauſe the Demand muſt p2oceed, and the Aſſue muſt be taken upon that; 
fo2, ik there be no Demand there can be no Damage required. | 

Now the Diſtreſs is both a Demand and a Diſtreſs, and if the Tenant 
be there and offer the ent, he map not Diſtrain, and therefoze the Nent be- 
at the 
Land. But where a Penaltp oz Ke:entry is joined to the thing, there bd. 
cannot take Advantage of the Pain oz Fozfciture, without a Demand at the 
verp Time pzefirt, And the Miſchief were great, fo) by this Conceit, if the 
Lo2d did not demand his Kent at the very Bap, he ſhould never Wiſtrain 
after, without an actual Demand of the Perſon of his Tenant. Burt if the 
Tenant tender his Kent at the Dap, oz after to the Perſon of his Lo2d, and 
he refuſe it, J am of Opinion, that he ſhall not after diſtrain without a 
Demand of the Perſon of his Tenant, 
Caſe, Coke hb. 7. 29. differs, fo2 there if the 
Bap, it muſt after be demanded of the Perſon, fo2 there is no fiemedp fo? 
that Rent, but an Allize. Now a Diſſeiſoz, a Man cannot be, noꝛ Damages 
laid upon him without a wilful Fault. 


Browne 


was nrged koz the Plaintiff, that the Defendant's Eſtoppel requires a 

Plea to the 308, lib. nihil debet was nought, becauſe it was direalp Contrarp ; 

to hig Keturn of HKecozd ; bur that was an{wered, that ſince thep have not re- 

lied upon the Eſtoppel, but taken Iſſue, that could give him no Advantage. Pal. 182. 
A third Point was urged koz the Plaintiff, that ſince the Defendant by 

his Keturn made 15 Mich. had charged himſelf with the whole Monep parat 

then to be delivered to the Plaintiff, he cannot now lap, that it wag paid 


3 255 Plaintiff, 
and therefore a Neleaſe to him was void; fo upon Indiament by Conſpiracy 
8b bekoze Acquittal will be void. But this the Court adjudged foz the 1 
Defendant, fo2 as ſoon as the Monep was received bp the Sheriff he 7 95455 
p2cſently Debto2 to the Plaintiff, and releaſable, and fince he hath by his 
Demurrer confeſſed his Acquittance, the Court can never give Judgment 


But the Caſe of a Kent leck Maunds 
lient be not demanded at the 
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by the Plainnft atter 
the Debt is levied is 
good. Poſt, 267, Jones 
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Southampton. 
Brownlow. 
Rent Service tendred 

at the Day of Pay- 
ment, upon the Land, 
yer the Lord may Di- 
ſtrain without a Per- 
{onal Demand, Hurt, 
13. Meſme Caſe, Ro. 
2. 427. Brn). 181, Noy. 
22, 8 Co. L. 202: 4. 
Winch. Ent. 1032. 
Mo. 883. 


Hutt. 23. Co. L. 144. 
2. 7 Co, 28; b. Ant. 
82, 133. Poſt. 208. 
Hutt. 114. 2 Cr. 618. 


HT 


Co. L. 144. a. 153. bs 


Ro. 2. Ab. 4129. 
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Browne ver. 
Dunnery. 


8 
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Waller. 
Glouc. 
Rent 


Replevin. 
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Browne verſus Dunnery. 


( 262 ) 
Tr. 15 Jac. Rot. 


Rowne Plaintif j; gainſt Dunnery, fo? taking his Cows, firſt Sept. 14 Jae 
at Old Sudbyz?; the Defendant makes Cognizance as Bapliff to Mar. 


Diſtreſs, / legitime pe- garet Waller, Adminiſtratrix of Robert Waller, and ſhews, that one Warner 


tatur, requires not an 
actual Demand. 


was ſeized of the Land, and granted a Hent ok 6 Pounds out of it to the 


1 Brnl. 171. Hutt. 23. fame Robert Waller and Margaret, foz the Life of Margaret, papable at Mi. 


Mo. 887. E. 
geavle, Br. 2. Ant. 82, 
133, 135, 201. po. 331. 


Co. L. 351. a. 3 Cr. 
791. Ben. 159. 


Co. L. 144, 262. b. 


Latch. 121. 
Surpluſage in Plea. 


Demand of Pain, when 
it ſhall be. Hutt. 23. 
Co. L. 202. a. 


Hutt. 114. March. 
147. 4 Co. 73. a. Cr. 
Car. 407. 2 Ro. R. 
264. 2 Cro. 618. 2 R. 
467. Mo. 883. 


chaelmas and our Lady-day, v2 within Ten Days after. And further granted 
chat if the Gent ſhould be behind by the Space of 10 Daps aftcr anp of the 
Feaſts exiſten' legitime petit', that then he ſhould fo2feit 10 by wap ok Pain. 
Et quod tunc & totius, it ſhould be Lawkul for Waller and his Wife, to diſtrain 
and detain until the ſaid Kent and Pain ſhould be ſatisfied. And then ſhewg 


that 54 Pounds, fo2 9 whole Years in the Life of Robert Waller, ended ar the 


Feaſt of Saint Michael, Ann. 13. were unpaid, and that therefoze he diſtrain⸗ 
ed fo2 them, being ſo behind. The Plaintiff dented the Seliſin ok Warner, 
which was found fo2 the Defendant. = 

Now in Arreſt of Judgment it was excepted, that the Rent incurred in 
the Life of Waller did not belong to her, as Adminiſtratrix, but as in her 
own Night. No 2 

To which it was anſwered, that ſhe might wave the Gzant to her ſelf, 


Bur that Anſwer would not ſerve, fo2 then ſhe muſt have pleaded ſo as to 


bzing her ſelf within the Stat. of 32 H. 8. to diſtrain fo2 Arrearages after 
the Eſtate ended. But J gave another Anſwer, that ſince it appears, that 
the might diſtrain in her own Kight, and not as Adminiſtratrix, the Cogni- 
zance might ſtand well as her Bailiff, and the reſt Surpluſage and void. 
Another Exception was, that the nine Years Kent could not be due at Mi- 
chaelmas, becauſe of the zo Maps given. But that was anſwered, that it 
is averred, that the whole Gent was behind at the Time of the Diſtreſs, 
which was long after. = 3 . LEON 
But the great Exception was, that it was not averred, that the Hent 
was demanded befoze the Diſtreſs (as they ſap it ought to be by the expzels 
Clauſe.) Whereupon theſe Thiags mult be agreed clearlp, that the Clauſe 


of Diſtreſs is no otherwiſe to be extended then as the Gzanter gives it; and 


therefo2e if the Clauſe were, ik the ent be behind, being demanded at ano- 
ther Place beſides the Land, oz of his Perlon, then he may diſtrain clearly, 
then he could not diſtrain without ſuch a Demand made firſt, fo2 there the 
Demand is other than the Law requires. But where the Clauſe is no moze, 
but if the Kent be behind being lawfully demanded, then he map Diſtrain, 
it is no moe than the Law ſpcaks; and therefoze rhe Diſtzeſs implping a 


Demand and Diſtreſs, one befoze another, by Operation of Law, ſatisfies it. 


And co here it was adjudged fo2 the Defendant, But ik he would have di- 


\ ſtrained foz the Pain, he muſt have made his Demand aauallp of the Rent 
Ant. 207, 7 Co. 28. b. 


at the End of the 10 Daps, fo2 then that grew due. And Jam of Opi- 
nion, that he muſt have made another Demand of the Pain it ſelf, (Quere 
fo2 the Diffreſs will ſerve fo: demand of that) which muſt be after that is 
grown due, which is not 'till the 10 Daps be incurred; ſo that is not till 
the Eleventh Dap, in the End of which Dap J hold he muſt demand it, fo 


the whole Dap is given to the Paper without Fraction; and though the 


Clauſe of Diſtreſs be not ſeveral, one fo2 Rent, another koz the Pain, but as 
it were joint fo2 both, lo as literally taken, there could be no Diſtreſs fo; 


the Gent except there were alſo a Pain fo2feited, and Diſtrels fo2 both; pet 
the Law will divide them, and diſtinguiſh their Demands accozding to their 


Natures, 
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Madox verſ. Parkhurſt verſ. Michieff very 8 Parry ver /. 4 
Young, S powell. Mortimer. 4 Paris. | 
pat h % 
(263) | Madox verſus Young. Debt. 


\ wAdox bzought an Action of Debt againſt Young lace Sheriff of Berk- fy: cur of dd. 
ſhice, upon a Judgment of Theeeſcoze Pounds recovered againſt one the Defendant may 

Gouge, whereupon he was taken in Execution bp Capias utlagatum, within p29 % Record: 

” the Hear, aud efcaped. The Defendant pleaded nul tiel Kecozd of the Hieco- Ante. 19. 8 Co. 142. b. 

verp; the Plaintiff demurred, conceiving chat he ſhould plead nihil debet. 

But Judgment was given fo2 the Defendant, Foz the Defendant map in 

Debt upon an Eſcape, plead nul ciel Hecozd. | 


( 264 ) Parkhurſt verſus Powell. Caſe. 
Mich. 15 Jac, Rot. 


1 Arkhurſt brought an Action of the Caſe againſt Powell, late Sheriff of Mi _ 

I P Denbighſhire, and declared, that where he had recovered againſt one Ri- Eon, of divers. 
- chard Owen, in the Common Pleag Fo2ty Pounds Debt, &c. and Owen wag ons. Noy. 22. m' 
= eitlawcd. That the Plaintiff delivercd a Cap. utlagatum againſt him to 1 Winch. 
the Defendant, then Sheriff, and that he having been in his Pzeſence 100. ; 
would not arreſt him, being required, and returned the Wzit Noſt eſt inven- 
tus. Upon Aſſue not Guiltp, it was found againſt rhe Defendant. And it 7 Co. 1. b. 
was moved in Arreſt, that this Action ſhould not have been loid in Middle- 
ſex, becauſe the Fault, which was the not arreſting him, was in Denbigh- March. 15. 
ſhice : Yet Judgment was given koz the Plaintiff, fo2 the falſe Return, 
which is in the County of Middleſex, was alſo a Wzong ; fo the Plaintiff 
hath his Choice. | 19 


do 
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( 265 ) Michell verſus Mortimer. Replevin. 
Mich. 15 Jac. Rot. 727. 


U 


5 Als bought a Hieplevin againſt Mortimer, and Jſſue was taken whe- Preſcripticn miſlaid, 
ther one John Michell, and all thoſe whoſe Eſtate, cc. had utced to 

have Common to? all their Beaſts levant and couchant upon a Meſſuage, 

200 Acres of Land, 50 of Meadow, and 0 of Paſture, in four Towns; the 

Jury find, that the laid Michell was ſeiſed of the ſame Houſe, Tand, Mea⸗ 

dow, and Paſture in the lame four Towns, but that he had his Common as 
belonging only to the Meſſuage and 200 Acres of Land, 20 of Meadow, and Pal. 250. 2 Cr. 630. 

20 of Paſture in two of the Towns, and not to the Kelt ; whereupon Judg- i; $1723 No 
ment was given againſt the Plaintiff ag failing in his Pꝛelcription. 55. Ant. 72, 73. 


6266) Parry verſus Paris. Information. 


Paſch. 15 Jac. Rot. 1781. 


- Py infozmed agatnſt Paris foz Non-reſidence, the Defendant pleaded anos Accord fails or not. 
, ther Jnfozmation in the Exchequer, erhibited there 28 April, Anno 14. | 
ka the ſame Abſence, upon Iſſue Nul tiel Recozd it appeared, that the Jnfo2- 
matton in the Erchequer was erhibited 29 Aptilis in the ſame Year, and was 


ko the Matter right. Whereupon Judgment was given foz the Defendant, date 123. 
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( 267 ) \/elby verſus Canning. Scire fac. 
| Mich. 15 Jac. Rot. 2617. 
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Bail. The rendring of WIA Scire fac. againſt Canning, upon a Recognizance 99 
„ Body muſt be of / Bail of fy Hundred and Fifty Pounds foz one Davenanc, and ſhewg | 
ee one.” Mo. that he had Jitsginent Mich. 4 Jac. agazni Davenant, and that he did neither 
6. 1 Roll. 337. 2 render his Vodp, no? ſatisfie iis Debt, The Defendant pleaded, that after 
576. Art 210: the Judgment, {cil. 23 Jac. Anno 4. Davenant came into Court and rendzed 
©”. his Body to the P2iſon ok the Fleet, in Execution and Diſcharge ok his 
Vail, and that the Plaintiff did refuſe to take him in Execution; and the A 
Plaintiff denied the Yielding of his Eodp, and lo an Aſſue. But it wag _ 
reſolved by the Court, that this was ill pleaded, fo? the Yielding of his Eo. 
dp being an Ac in Court, and in a Diſcharge of his Bail which is of ge 
cozd, mult be ic ſelf of Gecozd, and therefoze ought to be concluded prout pa. 
tet per record. and that the other Plea ſhould have been Nul tiel Record. But 
indeed in this Caſe there was no Hecozd entred of it, and pet it was pfo⸗ 
ved by the Oath of Calwick the Attoznep, and another in open Court, that | 
Davenant came in fo2 that and other Cauſes, and was committed to the Fleet 0 
and akter ſer at large. And in this Cale divers Pꝛecedents were ſhewed oz; 
the manner ok the Entry, upon the pielding of the Bodp upon the Bail, (ci, . 
P. 12 H. 8. Rot. 324. & P. 29 Eliz. & Tr. 20 Eliz. Rot. 125. between Young and 
| Tomſon in exonerationem manucaptorum & poſtea, becauſe he was not pꝛaped in 
Execution by the Partp, he was diſcharged. Et P. 6 Jac. Rot. 105. ſuth a 
Yielding of the Bodp was entred in exonerationem manucaptorum. So the 
true Fo2m is, that the Entry be made of Recozd of the pielding in Diſcharge 
of the Bail. Bur then if the Plaintiff, oz his Attoznep be p2eſenc, he muſt 
make his Elcction to take him in Execution oz to refiiſe him, whereof Entry 
 alfo is to be made. But (ik he be abſent) the Party pꝛeſentlp muſt not be 
diſcharged, bccauſe the Time of bzinging him in is uncertain, fo2 they re- 
ceive him, if he be bzought in at anp Time befoze the Scire fac. againſt the 
Bail, oz upon the Return of it, and therekoze he muſt be committed, that 
3 the Partp map have Time fo? his Elecion. But then when he is commit- 
134, 1% ted, the Uſe is, by ule of Court to call in the Party, oꝛ his Attoznep, to 
take oz leave him, and ſo to enter his Acceptance, 02 Kefuſal, of Hieco2d, 
But this is not a judicial wap, ko; if the Plaintiff, and the Attoznep be 
both dead, oz in ſuch like Caſe, there muſt be a Means by Retozd to info:ce 
an Anſwer; which J ſuppole muſt be bp Scire fac. to the Plaintiff, oz his 
: Cro. 165. 1 Le, 58, Executozs, to anlwer wherher he will have him in Execution oz not. And 
Winch. 79. A am ok Opinion, that though a Man refuſed thus to take the Defendant 
thus in Execution upon his pielding, and that entred upon Kecozd, pet he 
may after take him by Capias ad ſatisfaciendum, foz it is but a Fozbearing 
foz the Time to receive him upon his own Offer, foz it is not a Aenouncing 
oz a Releaſing of his own Ac ok Execution, when he ſhall ſee Cauſe. But 
the pzintipal Caſe J ended between the Parties azbitrablp, and gave unto 
Welby 20 Pounds from Canning the Bail, and left him nevertheleſs his ſie⸗ 
— Sa Dayenant the Pzincipal, fo2 his whole Judgment, being 203 
ounyvs; | | | | | 
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(268) Norris verſus. Staps. 
Paſch. 1 24 Kor 907. 
Corporations have Orris and Truſſell Guardians, and the Fellowſhip of the Weavers of % 
brig Sato dp by Newbury, b2ought an Action ok Debt of five Pounds againſt Staps, 
tem. Meſme Caſe, and declared, that Queen Elizabeth incozpozated them An. 44. by that Name, 
1 2 and gave them Power to make Laws rationi conſonas, and not Contrary 0 
bio. 869. the Laws and Statutes of the Gealm, with a Pꝛoviſo to the ſame Efſca; | 
and that the Queen by the lame Letters Patents did oꝛdain ko: her, her 
Pep gn Sucteſſozs, that none ſhould; exerciſe the Trade ok Weaving with | 
n-the ſaid Town, extept he were firſt admitted thereunto, by the Guardiͤ⸗ 
ans and Societp of Weavers. And then ſhews the Act of 19 H. 7. and 19 3 


1 
4. 


_ . mn i 
my 8 


„ AMS-Wþ 1 - 
Staps. 8 7 | 
that two Guardians, und the greater Part of the Fyllowlyip ot Weavers vio 
make an Ozdinance, that no Perton ſhould uſe the Yi Art ok Weaving 
within the (aid Town, ercept he had becn an App2entity to the Art within 
= rhe ſaid Town, and had uſcd it there by the Space ok $ve Years befoze the 
Oidinancc, oꝛ were admitted bp the Guardians and llowſhip, upon the 
” Pain of 20 Shillings a Month. And then ſhews the Alldwance of the lame 
Ozdinance accozding to the Law of i9 UH. 7. and that one of the Guardians © 5+». 
gave Notice of it to the Defenoant. And then thews, , that the Defendant 
had uſed the Art, Kt. there, by the Space of five Months after, whereas he 
: had not been an Appzentice there, noz uſed the ſame Art there five Years be- 
” foze the Ozdinance, no? was admitted, Ec. Againſt the laid Ozdinante and 
” the Queen's Letters Patents, Et. The Defendant pleads nihil debet, and 
itt was found fo? the Plaintiffs, and pet Judgment was given againſt them 
quod nihil capiant per bre. The ea(on of the Judgmeiit were groſs Faults 
in the Declaratton. „ | 80 1 A 
The firſt, That it did not appear that the Coꝛporation did conſiſt of two Plo. 537. 2 
Guardians, koz there was no moze declared, but that they were incozpo2a- 
ted by the Name of Guardians, Ec. which may be moze than two, and they. 
Had omitted the Clauſe whereby the Number was appointed. Jam of O. Ante 64. 
- "pinion, that they needed not to ſhew how they were inco2po2ated, fo2 the | 
Name argues a Cozpozation, as the like of Cities, and the Plea nihil debet 
(0? the like) requires P2oof of it. 1 | 
VB.ut the woꝛſt Fault is in the Law it ſelf, fo2 it excludes all Appzentices 
bꝛought up in the Town it ſelf, after the O2zdinance made, which is abſurd; 
Now J am of Opinion, that though Power to make Laws, is given by 
ſpecial Clauſe in all Jncozpozations, pet it is needlels ; io! J hold it to be 
included by Law, in rhe verp Ac of incozpozating, as is alſo the Power to 
ſue, to purchaſe, and the like. Noz, as feaſon is given to the Natural Bo⸗ 
dp fo2 the governing of it, (0 the Bodp Co2pozate muſt have Laws as a 
Politick Licaſon to govern it, but thoſe Laws muſt ever be ſubjec co the ge- 
eral Law of the Kealm as ſubo2dinate to it. And therekoze though there , co 6. a. . mn 
e no P2oviſo fo2 that Purpoſe, the Law ſupplies it. And if che King in . Kirch. . 
his Letters Patents of Incozpozation do make Ozdinances himſelf, as here 
it was (as afo2eſaid) pet they are alſo ſuÞjec to the ſame Kule of Law. 
But the Queſtion, which was chieflp intended, is indeed great, whether a 
new Co2po2ation, having ns Pꝛeſcription to appꝛopziate and exclude others, 
can make a Law to exclude all Perſons touſe an Art oz Trade in their Town, 
whercunto they were not Appꝛentites within the ſame Town, though they 
ſcrved their Appꝛentice⸗hoods to it elſewhere? ns 
_ Wherein rhe Queſtion is between the particular Pzivileges of Towns, 
and the genera! Liberties of the People, which is fit to receive a Determina- 
. tion; fo2 it runs th2ough the Realm. But this Point was not ſpoken to at 
the "Bench, as not neceſſary but reſerved 'till anp other Action ſhould re- 
= qguirett, - Os ; | Was, 
| _ Obſerve theſe Degrees in the Conſideration of this Caſe, —  _ 
, Firf, the Common Law did not fozbid any Man to exerciſe any Trade, were | Sund. 312. 11 Co. 
he trained 02 not trained to it, 02 to exerciſe more Trades then one. Put ik 53. b. 72 . 1 Oro. 
any Man p2ofcfſing a publick Trade would perkozm it Falflp, oz Jnſugicient, : 
*. were hey ge Ons EL ns tes | Wy” 
 Deconvip, that the Law, as it now ſfands, kozbids no Man to uſe any 2 Co. 129; b. Action 
Trade p?tvately, as to be a Caploz in any Bouſe, oz the likes fo2 that is We 
_ . but a Service, that is at mine own Peril, be it ill 6 well © 
ie. bi) 885 0 N , 1 m ace, | 7 
Thirdlp, that the Law (as it now ſtands) kozbids no Man to ererc 
„Trade pliblickly; that hath been än Apprentler fo it be . n 
Cale of the Taploz bf Ipſwich, Co. lib; 1 1. 53. The ſimple Jnco2pozating ok 
a Town doth not dzaw_by Conſequetice, a peculiar Trading to that Town 
with an Excluſion of Fozeigners; ſo then it muſt be the ſpectal Law oz Ozs 
dinance that muſt wozk this Effect, | Fg e THY 
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ide ſupra, 


Ante 79. Accord. 


6 Co. 48. I; 


2 Brnl. 29. 13 R. 2. 


that the Agreement was akter put in 


Admiral, 48 E. 3. 2. 10 H. 7. & Fitz. N. 118. 


Now ok that the Things conſiderable in this an? the like Caſes, what 


Sotieties, Companizs, oz Colleges of Men map make By-Laws, wherein 
not only Cozpozations made bp Patents, oz Pz2eſcription, but all rhe Pari⸗ 


ſhioners, oz Townſyien of one Pariſh o: Town, map make ſome ; koz then 


are by Common Y;w (as it were) incozpozate to2 ſome Neceffities both com, | 
co that diſtinct Bodp, as fo? repairing their Church, oz the 
Alto the Tenants of one Mano? map ko: their Common, oz the like, 


mon and pecult 
like, 


make By-laws. But whether if there be a Lozd and Court whereunto it 


belongs, that map be done, but in a Court, and by Conſent of all the Te 


nants, and with Conſent of the Lord, and by Pꝛeſcription, and what Paing 
map be ſet, and bp whom to be levied, and to what Ale, is conſiderable, 


Again, whether ſuch a Law map bind Strangers to the Law doing a⸗ 2 


gainſt it within the Pꝛecinct. 


Again, what Notice is requiſtte, either to the Free oz to Strangers: And 


fo2 theſe ſeveral Points, ſee theſe Books 44 E. 3. 19. 8 E. 2. F. Aſſize 413. 1 


4. 54. 11 H. 7. 13 & 21 H. 7. 40. & 21 H. 7. 20. 
Jefferie's Caſe, Co. lib. 5. fo. 66. the Taploz's of Ipſwich Caſe, Co. lib. 11. fol 
85 Darcye's Caſe called the Monopolies. Co. lib. 11. fo. 84. and in that Caſe 
avenant's Caſe cited ; and Chamberlain of London's Caſe, Co. lib. 5. fo. 26, 62, 
( 269 ) Don Alonſo werſ#ss Cornero. 
Mich. 9 Jac. 


Non Alonſo de Valaſco, Embaſſado2 fv2 the King ok Spain, libelled in the | 


Admiral Court againſt one Cornero, (naming no other Defendant) de- 
claring, that Cornero being Fog ny to the King of Spain, had committed 
divers Crimes againſt the King, fo2 which all his Goods were confiſcated, 
and that he was come into England and had b2ought with him 3000 Pound: 
weight of Tobacco, to the Value of 800 Pounds. | e 
And p2aped Attachment of the Goods in the Hands of 


oy 


Vos (lea⸗ 
ving ſ a Space foz Names) and after attached them in the Hands of Sir John 


Watts. Harris moved foz a Prohibition ko; Watts, who had bought the To- 
bacco of Cornero fo; 800 Pounds, | - | 
The Judges ſaid, that thep would not let the Embaſſado2 from pzoſecu- 
ting his Maſter's Subject, But koz the Goods, if anp Subject of a Fozcign 
Pꝛince bzing Goods into the Kingdom, though they were confiſcate befozc, 
the P2opertp of them ſhall not here be queſtfoned but at the Common 
Law. And though Watts were not named in the Libel, pet he is a Party 
grieved by that undue Suit, and therefoze P2zohibitton was granted. The 


like Pzohtbirion_ was granted Hill. 9 Jac. upon the like Libel by Don Pedro 


de Sunega Embaſſadoz fo} Spain. 


(270) Palmer verſus Pope. 

ME 9 Jac. Palmer libelled againſt Pope, fo; that it was agreed between 
them ſuper altum mare, that Pope thould carry certain Sugars, and 

| Wziting in the Pozt of Gado, in the 

Coaft of Barbary, and ſhews, that Pope ſuffered the Sugars to be ſpoiled ſu- 

per altum mare by ſalt Wate 


Houghton Serjeant lüggeſted, that the Charter Party was made in the 
Pozr of Gado, upon the Feet e Barbary, whereupon the Court reſolved, 


that a Pzohibirion lap, becaufe the diginal Contract, though it were made 


at Sea, pet was changed when it was put in Wziting ſealed, which being 
at Land Ham the Iii x ton ag to that Point; but if it had been a 
Deal, 


W2iting only without 
tract were at Land, though 
pet becauſe theſe two muſt 


chad made no Change; now then if rhe Con⸗ 


2 


% 


concur to make the Taule ok the Suit which is 


intire, the Party ſhall be kozted ro ſue in' the King's Court, becauſe that and 
the Common Law muſt prevail againſt other Courts and Laws; and theſe 
Caſes were cited koz the King's Court, in the Caſes that might ſeem foz the _ 


And 


4 


the Bzeach be at Seca, which are two ſeveral Aas, 
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Abig ye ver/. c Counteſs of Exeter ver/. 
Clifton. 8 Lady Roſle. 
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And it is a general Jule ko: Merchants, Embaſſadozs, and the like, who 

male Bills, Accounts, and other Things in kozeign Parts. And to? the 
 — qurisdiction of the Admiralty, ſee tempore E. 1. Fitz. Avowry, 192. 8 E. 2. 
Stamford 45 E. 3. 7 R. 2. title Treſpais, Statham 5 H. 6. 2 H. 4. 6 H. 6. and 
pouere the Star. ſaith ad primos pontes, that is to be underſtood of Death oz : 


© Main (as the Statute ſaith) not fo2 Actions. 5 3 | 
„And the lame Term Audly had a P2ohibition verſus Jennings, who had in dat. 79. 2 Brol. 36. 


phis Libel laid his Contract apud Malaga infra diſtrictas Maris vocat' The 
Srtraights of Gibralter infra juriſdictionem maritimam, becaule it appeared that 
the Contrada was made in the Alland of Malaga, and then the Adding infra 


juriſdictionem tnaritimam is Bain. 5 

Note, that every Libel in the Admiraltp doth, and muſt lap the Cauſe of Mo. 892. Ant. 12. 
Suit ſuper altum mare, which argues that this is a neceſſarp Point; 
fo the Jurisdiction there groweth not from the Cauſe of Tpthes and Teſta- 


ments in the Spiritual Court, but from the Place, And therefoze J am of i Ro. 532. 
Opinion, that if a Contract were made in truth at Sea, and a Suit upon 

that in the Admiral's Court, and there the Contrag is laid generally, with- 

t __ gut ſaying, ſuper altum mare, the Pzohibition will lie; foz, the Libel muſt 2 Kebl. Liccor 3 


. * warrant the Suit in it ſelf, though pou map on the contrary Part ſurmiſe, 

that the Contract was made at Land, againſt the Libel that laps it on the 
Sea. And J hold it alſo not ſufficient fo2 the Tibel to lap it infra Jur. mac. 
- generally, but it muſt be ſo laid as it map appear to the King's Court to be 


| ſo indeed. 
, | 
? (627190 Abignye verſus Clifton. | | Chancery. 
d | 
, N the Caſe between the Lo2d Abignye Plaintiff, and the Lozd Clifton Des Roy his Certificar. 
; I Þ fendantx, in the Chancerp, concerning a Pꝛomiſe ſuppoſed by the Plain- $>- 199. 9 Co. 
riff to be made to him of Aſſurance of Land upon the Marriage of his Ta- *** 
„ dp, being Daughter and Heir apparent to the Lozd Clifton, and his Lady. 
n The King, by his Letters under his Signet Manuel, certified to the late 
„ _Lo2d Chancelloz, and alſo to this, che Manner and Subſtance of the P20- 
mile, as it was made to his Majelip: In regard whereof, his Majeſiy gave | 
p to the Lo2d Abignye 18000 Pounds in lieu of 1000 per Annum in Land which 2 Ro. 688. 1 
n he had pꝛomiſed, which Certificate was allowed upon the Hearing foz a P2oof 40 
, without Ex ception fo2 ſo much, 1 ä ti 
n 5 | ö | 4} 
y ( 272 ) Counteſs of Exeter verſus Lady Roſſe. Ni 
e & econtra. Wit 
- 12 the Cale between the Counteſs of Exeter and the Lady Roſſe, there wag Scand⸗ N | 
an Intention to have had the Cauſe heard at Council⸗Table. But the bott 236. 111 
Chief Juſtice and J, being called to the Queſtion befoze the King, delivered 9 
our Opinion, that fince it was a Cauſe in this Nature fit fo2 the Star-Cham- 1 
n ber, being a Court of Juſtice; and that Sir Thomas Lake, on the Behalk ot 4} 
d the Ladp Roſſe, deſired that Courſe; it was not agreeable to Law to examine "a 
Ie it at the Council-Table, where it could not be determined, and where pet Wi 
1 thoſe voluntary Examinations might inſtruct and pꝛejudicate the Witneſſes ö 
and Pooofs after to be taken legallp, and clearlp, it would make the Wit⸗ 
22 neſſes on either Part known, and the Conſequence of that would be, that all 
d, the Witneſſes would be Parties ju their croſs Suits. Yet we agreed (be⸗ 
zz  Faule the King and the Parties were lo content) that if it were his MWa⸗ 
g jeſtpes Pleaſure to appoint his learned Council to examine letretip what 
a bis Highneſs ſhould think fit, and make it known onlp to himſelf, ro uſe as 
bis Wiſdom ſhould find Cauſe foz ſome ſpecial Purpoſe, it might well be 


one, eſpectallp the Perſons being ok Honour, and the Matter of a m 

5 ſcandalous Nature. And it was therefoze agreed, that either Party Wen 
> be ruled by the King 8 ule, who ſhould be made Defendants, And to all 
0 this Sir Edward Coke being pꝛeſent did agree. | 

5 ws 4 


* 


* — 2 * eee 2 by n PB” * - Cn 2 — | 1 2 
| Lord Chancellor's / Hare ver/. 2 Earl of ſomerſets g 
PIG | Caſe. ) \ Leiſure. S Caſe. + 
(-274-3 5 Lord Chancellor's Caſe. 0 


Lord Chancellor's "EN late Lozd Chancelloz pꝛeſented to the Benefice ok Stabridge, being gf 


who required the Opinion of the Chief Juſtice; Chief Baron, and my ſelf 
upon it. And we certified, that the firſt Clerk being induced could not be 
removed by Law, koz the Pzeſentation is under the Gꝛeat Seal, and by the 
Ring in Law, being in his Name, and there is no Difference in the Pom 
when it is fo2 the King oz fo2 the Chantelloz, ſaving that foz the moſt Part 
the one is Mandantes, and the other is Rogantes. The Confuſion ok which 


Seal, had recitcd that the Benefice had been under the Value of 20 Pounds, 
in which the Chancelloꝛ was (as it is ſaid) abuſed by a falſe Note, bꝛought 
as from the Office of Firſt-fruits, it had been Void, koz the Deceit appear: 
ing upon Kecozd. (And rherefo2e it were not amiſs, that Clauſe were jy, 
ſerted in the Chantelloz's Peculiars) oz if the Clerk had not been induced, 


2 Ro. 354 the King might have revoked it, 38 E. 3. 4. the like Cale. 


(-2%4 ) Hare and Leiſure. 


Office of the Clerk Jo Hare and Nicholas Hare his Son, having a joint Patent of Clcrkg of 
of che Court of Wards J the Court of Wards with an expzeſs Pꝛoviſion, that if one cf them 


granted but to one 


with a Num o6/tante, Whould die, that the other ſhould enjop the whole non obſtante the Statute, 


might be joined by Patent to Nicholas the Durvivo?, upon Opinion that by 

Wozds of the Stat. 32 H. 8. (viz. that there ſhould be two Clerks to be na⸗ 

med by his Highneſs to be Clerks of the laid Court.) This was referred 

by his Majeſtp ro Viſcount Wallingford, mp ſelf, and Sir James Lea Atto: 

nep of the Court, and we certified the King (having heard the Countil, 

and ſeen the fozmer Gzants, ever ſince the Erecxton ok the ſaid Court) that 

; Keb. 233. pl. 33. the Ring conld not make ſuch a new Gzant as was deſired by Law, koz inc 
oo ey row if the Gikt of the Office was meerlp in the Ring, and that only meerlp Pim 
el ' F}ertal, the King was not bound to the Number, but might with a non ob. 
ſtante diſpence with it, as he might give Alnage without the Nomination ci 

the Trealurer, name Sheriffs without Judges, Commiſſioners fo2 the Adm! 

ral:Court without the Chancelloz But the Auditors Place being judicial 


in the Judicature, which muſt be committed neither to mo2e no lels thai 
the Law ok their Creation hath eſtabliſhed. And the Patents of the Clerks 
have alwaps been ſome to one alone at the firſt, others as this, and lo en. 


le L. Cene. 23. H. him. Whereupon the king willed the Chief Juſtice and me to call in 
2.50, + Gro, 512 Ci. Judges, and to give Opinion, whether it were fozkeited by his Attaindn 
SEA of Felony, which we did, and it was reſolved una voce, that it was fozfeiſd, 


ſonal, and Things in Action of that Sort. 


Li's | Price 
4 


Wogzds is of no Moment. But if the Pꝛelentation it ſelf, under the Great 


Jenk. Cent. 292. John Hare being now Dead, Sir Steven Leiſure moved the Ring, that he 


Cr. Car. 305. and appointed to be two, cannot be leſs, becauſe the Subject hath Jinterel - 


preſentation to a Bes the Value of $5 come to the Ming bp a Lapſe, betng the In 
Value. | ine 8 

— 5 i i. heritance of the Earl of Caſtle-haven, and the Clerk was inſtituted and jn; 

Winch. 19. duced ; whereupon obtained a new P?eſentatton from the King 


% 


(275) * + - Earl of Somerſet's Caſe. 
Grant of Licence of FF He Earl of Somerſet had obtained a Gant of the Licence of Wines, uu 
1 Bears, and took it in the Name of Sir John Daccombe, in Truſt fy 


and after reſolved fo in the Exchequer in Caſes of Chattels real and p?“ 


2 e ſent a Tetter cloſed and ſealed up to Sir Baptiſt Hicks, which was 


and fined the 


——— — 


Prices of Hicks's 


Lacks ver ſ. 
ines. Caſe. Darſon. 215 
. Prices of Wine. 


The 24 of Dec. 16 Jac. * 


02d Chantelloz, Lozd P2ivp-Seal, the Chief Juſtice and mp ſelf, wines The Stat. for 
11.5 — York Houle, to let Pꝛices ok Wine, to be ſold both in Gꝛolg and _ 4 1 Rr 
by Netail, either by Merchants oz Vintners. | Wine: $48. . 
oz our Power of ſetting Pꝛices in Gꝛols there was no Doubt, fo? by the 
Stat. 28 H. 8. Raſt. Tit. Wines, we are authoziled, and that is in Fozce. Bur 
fo; the Ketail it was queſtioned; fo? there was one Statute made fo2 that 
Purpoſe 34 H. 8. which was temporary and diſcontinued ; but there was alſo 
a Statute made 37 H. 8. reciting the fozmer Statute of 34 H. 8. but making 
alſo an expꝛels At of it ſelf fo2 the ſetting of Pꝛices, as well fo2 Retail as 
in Gols by the ſaid Officers, which at that time was not made Temporary, 
as 34 H. 8. but by Conſequence was in it ſelf at the firſt Perpetual, pet in 
the End of that A, it is ſaid in Raſtal's Abridgment that bp the Stat. 5 E. 6. 
it was continued, together with 34 H. 8. till the End of che next Parlia- 
ment, and then diſcontinued : Now it is true, that 5 E. 6. hath ſuch a Conti⸗ 
nuance which as to 34 H.8. 1s effectual ; but as co the 37 H.8. (which was 
bekoze Peryetual) it is idle. Neither can an affirmative Continuance of a 
Stat. Perpetual wozk an Abzogation of the Stat. : | 
But then the Penalty mentioned in the Stat. 37 H. 8. is referred to that 
of 28 H. 8. which was only Foztp Shillings, upon the Pꝛices of Wine ſold 
at the Pzice limited. Fo2 that Statute meddles only with the Sales in 
ois, fo this Stat. 37 H. 8. hath no certain Penaltp koz the diſozdered Sale 
by Netail, but that ſtands upon a ſimple Contempt. 


( 277 9 b | Hlicks's Caſe. | | Star-chan ber. 
P. 16 Jac. 


f Wes a S Libel ironical and by 
ſo delivered to his Hands, containing many deſpiteful Scandals deli⸗ Privy Letters. Co. 12, 


vpered ironice, as ſaping, © You will not plap the Jew noz the Dppocrite, 3, 712-60. 


Bps. Tryal, 76. 1 Syd. 


_ © and in that ſo2t taunting him fo2 an Alms⸗houſe, and certain good Wozks 1. like Cele. 


** that he had done, all which he charged him to do foz Vain-glozy,” Where- 

upon Sir Baptiſt Hicks ſued him in the Star-Chamber, And now upon che ante. 62. Poſt. 251. 

hearing it was reſolved, that though it were not p2oved that the Defendant 1 Kebl. 7. 

had anp wap publiſhed it, pet the Court would hold Plea of it, and ſo did, 
Defendant, and ſentenced him to wear Papers, and to make 

his Submiſſion to Sir Baptiſt Hicks in Cheapſide; pet an Action of the Caſe 

Will not lic in that Caſe foz want of Publication, but the King and Com⸗ 

monwealth are intereſſed in it, becauſe it is a P2ovocation to a Challenge, 

and Bzeach of the Peace. | 


(278) ä Cocks verſus Darſon. 
Hill. 15 Jac. Rot. 5 19. 


8 bought an Action of Treſpaſs of Trover and Converſion of Beans a... comics + 
4 againſt Darſon, and coming to Trial at the Aſſizes upon not Guiltp, Lunarick's Lands 
becauſe it was a ſmall Cauſe, the Judge took not the Jurp, but directed ©! be in bis own 


do move the Court and lo it was, and the Caſe was, that the Lands where- — Coe Noy. 
upon the Beans grew were a Lunatick's, and Copphold, and the Lozd had 27. Pop. 141. 1 Leo. 


granted unto one the Cuſtodp of the Land, by whoſe Leave and Aſſent the 328. J. 4 Co. 126. b. 


Plaintiff did ſow the Land. And the Court was of Opinion, that the 
Action was to be brought in the Name of the Lunatick, fo2 there was no 
„ Antereſt gained in his Tand by this Commitment; and J do not agree, 
that the Lozd hath Power over the Lunatick's Land without a Cuſtom, fo? 
the Imitation of the King's Power over Freeholds makes not Conſequence, 
tog though J take the Statute to be but an Ackrmante of the Common P'*jvcice en ſes Res 
| Jaw in the Caſe of the King, pet the collateral Jncidents of Eſtates, ag 


2 Cro. 105. utra. qa 
autrement ſur? pt' de 


& Serviceis mes Hutt, 
17. Accord. 


Dower, 
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75 Bid well erſ. 2 Smith & Uxor, 
Catton. ver ſ. Stafford. 


— 
—_—_—— 


Aſiumpſit in conſide- 
ration of ceaſing a 
Suit, not averrirg 
that there was Cauſe 
ot Suit. Meſme Caſe. 
1 Roll. 19. 14. Ant. 
18. Der. Br. 79. p. 


219. 
Mod, R. 169. 3 Cr. 
561. 


I. 


: 1. 
Judgment. 


2 Cr. 126. 


| 2. 
2 Cr, 684. 


2 Cro. 663. utra, 2 
Cr. 204, 404, 417. Dy. 
14. a. 1 Ro. R. 266, 
2 Cr. 571, 667. 


Cr. Car. 194. 


Aſſumpſit by a Man to 
a Woman to leave her 
an Hundred Pounds if 
he marry her, and they 
marry. Hetly, 12. 2. 

Cro. 571. 2 Roll. 

Rep. 162. Yely. 156. 
2 Cro. 170. 1 Cr. 194. 
Noy. 26. 1 Roll. 343. 
Hutt. 17. Meſme Caſe. 
2 Cro. 571. 1 Ro. 935. 
Pal. 99. Hurt. 17. 1 


Brnl. 18. Godb. 271. 


3 Cr. 27. 
Baron and Feme, their 
intermarriage extin- 
2 Perſonal 
uits. 
Ie was not moved 
whether this Action 
would lie againſt the 
Executor. 2 Cro. $71. 
q' gilt adj. Yelv. 156. 
2 Cro. 222. 2 Roll. 
407. Cr. Jac. 417. 
Noy. 62. 


Dower, Tenancy bp the Courteſie, Wardſhips, and dhe Like, are not with 
out (ſpecial Cuſtom. ; | 
(279) Bidwell verſus Catton. | c 
a Hill. 15 Jac. Rot, 1765. 


Idwell an Attoznep, bzought an Action of the Caſe againſt Catton, Exe 

cutoz of Reve, aud counted, that whereas he had in Michaelmas Term! 
Jac. p;olccuted an Attachment of P2tvilege againſt Reve the Teſtatoz, re, 
toznable in Hill. Term, the Teſtatoz knowing of it, in Conſideration that ax 
his cquelt. the Plaintiff would fozbear to pꝛoſecute the ſaid Wit any far⸗ 
ther againſt the Teſtatoz, the Teſtatoz did prꝛomile to pay bone Pounds 
Ju then avers, c. And atter a Verdia it was excepted in Arreſt of 
Judgment. | | | 
1 that it was not alledged, that the Plaintiff had any juſt Cauſe of 

dion. | 

Secondlp, that this Aaion ſtill remains. | 8 

Thirdlp, that this kind of Action would not lie againſt an Exetutoz, be⸗ 
cauſe it is not in the Nature of a Deht. - 

But the Court nevertheleſs gave Judgment : Fo? firſt, Suits are nor 
pꝛelumed canſeleſs, and the P2omiſe argues Cauſe, in that he deſired to 
ſtap off the Suit. Quæte, ut the Oekendant had averred that there was no 
Caule of Suit. ? ls: 

Sccondlip, though this did not require a Diſcharge of the Aion, pet it xe, 
quires a Loſs of the Weit, and a Delay of the Suit, which was both a 
Benefit to the one, and a Lols to the other. 

Thirdlp, it was agreed, that if che Teſtato2 pꝛomiſe to build an Fonſe, 02 
to do ſome ſuch Collateral Aa, that an Aſſumpſit upon that will not lie a⸗ 
gainſt the Exccutoz. But the Court held an Action of Debt would well lie 


againſt the Tcſtato2 fo2 the Fifty Shillings, being a Sum of Monep due 


upon a Contract in which he rec:ived quid pro quo; fo2 the Pozbearing of a 


Suit is as bencfictal in ſaving, as ſome other Things would have been in 


gaining. And 17 E. 4. Ik a Man piomiſe a Chirurgeon Monep to cure a 
pooz Man, he ſhall have an Action of Debt fo? it. 


( 280 ) © Smith & Uxor verſus Stafford. 
| Hill. 15 Jac. Rot. 526. 


Ndrew Smith and Anne his Wife were Plaintiffs againſt Richard Stafford, 

the Exetutoꝛ of Jerewy. Stafford, and declared, that upon Speech of Mar⸗ 
riage had between Anne and the Teſtato2, he pomiſed, that if ſhe would 
marry him, and he died befoze her, he would leave her wozth an Hundzed 
Pounds; and then laps, that ſhe did marrp him, and that he died and let 
her not wozth an Hundzed Pounds. Upon Non Aſſumpſit, and Verdict fo? 
the Plaintiff, it was moved in Arreſt of Judgment, that the Pꝛomiſe was 
relcaſcd bp the Marriage in Law. Againſt which it was objected, that 
this Action could not riſe during the Coverture, fo2 it was not to be per⸗ 
kozmed 'till aftcr the Death of him which made the Pꝛomile, which is true; 
but pet it is a Pꝛomiſe pꝛeſentlp, and befoze the Ad came to be perkozmed, 
ſo the Lien, and binding of the Pꝛomiſe is alreadp in Fozte, and therefoze 
without doubt the Woman might have relcaſed it befoze Marriage by the 
'wozd Pꝛomiſe, not by the wozd Action, and what might be relcaſed actually 
the Marriage releaſcth. See Hill. 5 Jac. Rot. 132. in the King's Bench, Bel. 
P2omiſe unto the Wife, that if ſhe ſhould marrp one Maſon at his Requeſt, 
he would give her after Maſon's Death Fozty Shillings; the Defendant 
pleaded, that Maſon after Marriage did releaſe unto him all and all Manner 
of Actions, as well Keal as Perſonal, and mixt Plaints, Debts, Conten- 
tions, Claims, Challenges, Controverſies, Variances, and Demands, Et. 
And pet Judgment was given koz the Plaintiff. Foz never anp one of theſe 
Wlozds will reach it; the Caſe was compounded, ſo no Indgment was en- 
tred, And Þ wag of Opinion, that by the Marriage the Pzomile was dil⸗ 
charged 
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cher and his Wike brought an Action of the Caſe againſt Hudſon, upon a 


—_— 


Crookhay werſ. 7 | 
Wood ward. » 


charged (the Dugbaty being the Perſon. ltable) though it were true that 
the Action was not 8 in his Time; and though by this Means the 
P2omile muſt be ab ifficio (as a like Bond ſhould be) inutiie, which moved 
the other Judges to be of another Mind. But the Gules of Law muſt not 
be guided by the Impꝛovidence of others. 


( 281 ) Crookhay verſus Woodward. 


Hill. 15 Jac. Rot. 2001, 


Rookhay b2zought an Action of Covenant againſi Woodward, and declared, 
C that the Defendant by his Deed chewed in Court did covenant with 
him, that he would ſatisfie him all ſuch Sums of Money, Ec. as Joſias his 
Son, che Plaintiff's Appzentice, ſhould imbczel from him, within thꝛee 
Months after Kequeſt; and then laps the Imbezelling and Requeſt, Fc, The 
Defendant p2aped Oper of the Deed, which was entred in hc verba, and 


there the Covenant was to ſatisfie within thzee Months akter Uequeſt 


and due P2oof made of ſuch Jmbezclling; whereupon the Dekendant took 
Iſſue, that Joſias the App2entice did not imbezel, and it was found fo? the 
Plaintiff, co the Damagr of And now tt was moved in Arreſt of 
Judgment by Chibborn, bceauſe it appears by the Enirp of the Deed, that 


3 Cr. 370. March, 88. 
Cr. Jac. 571. 


Covenant. 

Bulſt. 1. R. f. 41. 1 
Brol. 21. Winch. Enr. 
154. Br. Condition, 
151 


the Plaintiff ought not to have bꝛought his Acton 'till the thzee Months 


were incurred, as well after P;oof as after Hequeſt ; wgereas the Plaintiff 
had averred no Pꝛook in the Declaration, and this Exception was allowed 
as effetual as if the Defendant had demurred; fo2 the whole Caſe appears 


to the Court by the whole Recozd, whereof the Deed entred is Part, as ful⸗ 


Ip as if it had been in the Plea. T 


But the great Queſtion was, How this Matter of Pꝛook ſhould be under- 
ſtood in Law, whether a Pꝛook in Court judicial, o2 P2oof out of the Court, 
and how it ſhould be made? And firſt, it was agreed by the Court, that the 
word P2oof generally laid, ſhall be underſtood a P2oof judicial, by Jurp, 
Confeſſion, o2 Demurrer in Court. It was alſo agreed, that if the Fozm of 
P:oof were appointed in the Wziting otherwiſe, that ſhould p2evail, as in 
Gold's Caſe ſupra 92. 02 if it were upon P2oof made by Certificate, as is 
uſed fo2 Travellers, oz: by Witneſſes befoze two Aldermen, oz the like, 
which appears cannot be Judicial: Which P2oof ſhall be ſer down in the 
Plea, with all the Circumſtance, and then it ſhall be put in Diſcretion of 
the Court, to judge whether that P2oof were competent accozding to the 
Meaning of the Wziting. And ſo no new P2oof ſhall be made in the pꝛelent 
Action, and being bzought befoze he ought to have Nemedp, he can have no 
Judgmeut, as in the Warrantia Chartz he map. But in the pzincipal Caſe, 
becauſe the wozd Proof is left at large, and map be made in Court judicial- 
Ip in an Action b2ought againſt the Appzentice, befoze the Action b2ought 
upon this Covenant made by another ; it map verp well in this Caſe be ta⸗ 
ken of a Pꝛoof bp Trial in Court, and ſo is everp wap againſt the Plaintiff, 
that hath bzought his Action of his own chewing befoze he had Cauſe, and ſo 
1s Judged againſt the Plaintiff in this Caſe, | . 


Note, that a Warrantia Chartæ, 02 a Mit of Mean map be brought befoze 


the Party take Loſs : But pet he hath Cauſe of that Aaion when he bzings 
it, which is, that having a Warranty oz Acquittal, he ſues Quia timet ta 


eſtabliſh the ſame by Judgment, to bind the Land of the Warrantoz, Cc. 
pro loco & tempore; which kind of Action is but pꝛoviſional, not pzcſently 


remedial, but after by Scire fac. but the Action of rhe pꝛincipal Caſe being 
remedial, and like unto the Caſe of a P2oof, ok a Surmiſe per Teſtes, the 
Court judgeth whether it be ſufficient o2 not. 


oh ; Warley. 


Proof, how to be un- 

derſtood in Law, Ben. 
139, 232. Mo. 113, 

180. 2 Cro. 488. 

4 Co. 74. b. 


2 Cro. 38. Mo. 845. 


Syd. 57. 1 Saund, 282 


. ras ge a—_R — — . — —u— — — bi 
18 Warley verſ. 8 Howard verſ. 8 Kid werſ. 2 Baytrey verſ. 2 
| 49 Beckwith. © Salkeld. S Chinely. § Iſt d, &c. 7 
1 if cop 3 | vos 5 
by) & Obligation. 6282 | Warley verſus Beckwith, 
4 h | | Hill. 15 Jac. Rot. 931. 
| ſr Arbitrament 28 2 upon an Obligation of Fo2ty Pounds bp Warley, againſt Beckwith ; 
N | Ant. 49. 2 Ro. R. 189, the Condition was to ſtand to the Award of Gibſon and Barwick, to be 
THAT 214: Br. % t Neal. made ante Feſtum Sancti Andrez the Apoſtle. The Defendant ſaith, that they 
14. OY ad made no Award. The Plaintiff ſaith, that the Arrbitraco2s akozelaid, rect 
& ; ting divers Sums of Monep, alledged by the Plaintiff ro be due unto him 
al by the Defendant, c. On the 18 Dap of November did Ozder, that the 
. 315, 585, Defendant (inter alia) ſhould pap nine Pounds to the Plainticf. And fur: 
1 1 ther, that if the afozeſaid Defendant, at, oz befoze the Feaſt (of S. Andreu 
# hy the Apolile then next following, ſhould bekoze the ſaid Audito2s, oz either of 
. them, dilpꝛove the Papment of anp of the ſeveral Sums afozeſaid, oꝛ any 
YI Part thereof; then ſo much ſhould be deduced out of the Papment of the ſe- 
10 veral Sums akozeſaid; and upon Jſſue, that then made no Award; after 
ik Yerdic fo2.the Plaintiff it was moved, that the Award was not (utficteny, 
1h | 1 Syd. 59. q' 3 & Curia adverſare vult, whether this ceſervation ſhall fruſtrate all Heaching 7 
al A 1 Award, oz whether the Award ſhall ſtand, and the Keſervation be 
\ 1 | Deceit. 623) Howard verſus Salkeld. 5 
1 0 Ro. 2d. R. 127. 2 Cro M* Lozd William Howard having a Judgment in a Ceſſavit againſt 


of Deceit, and becauſe that would not ſtap Execution, he brought allo a 
Weit of Erro2 ; and though both theſe Waits tended to avoid the Judgment, 
pet becauſe thep were upon ſeveral Realſons and Relpecs, thep were both 


a -- 
— — — — 
— — 

— 

mm 


| 
| 547+ Palm, 55. 7. VI Thomas Salkelk Eſquire, the Tcnant befoze Execution bzought a Wut 
| 


1 


allowed. 


(02840 Kid werſus Chineley. 
421 | Tr. 15 Jac. Rot. 2219. 


Enecutors pleinement JYEbt againſt Exetutozs, who pleaded thiee Judgments of an Hundzed 
1 8 LY Pounds a-piece, and that he had paid Foztp Pounds in full Satis fadi⸗ 
on of two of the Judgments, and that he hath not no2 had, Ec. præterquam, 
&c. the ſaid Foztyp Pounds, and Twenty Pounds moze, which is not ſuf 
Judgment. cient to pap the other; whereupon the Plaintiff demurred, and adjudged fo! 
the Oefendant, fo it is a pleinement adminiſter ſpecial. 
Debt. (285) Bawtrey verſus Iſted. 
| Mich. 15 Jac. Rot. 3149. 


Stat. 2 E. 6, for not D Awtrey Verſe Iſted. Debt upon the Stat. ok 2 E. 6. fo; not ſetting out 
0 er he » . 2 7 . bs g xg 
— ns B Tythes ; the Defendant pleaded Nihil debet, and adjudged a good ſfuc 


8 1. R. 52 J 
inch. Ent. 197, 209, © ꝶ 


224, 1 Cr. 413. | Fe 
3 Cr. 6:1, 766. Ant. ( 286 ) Cheſter & Uxor verſus S. George. 
e Wo." 399% 09%" Hill. 15 Jac. Rot. 1972. 


914. 2 Ro. R. 430. 


( leſter and his Wie bought an Action of Treſpaſs againſt S. Georg: 
Che Defendant pleaded, that another S. George wag ſeiſcd, and dich 
leiſed, Ec. and Rete to him as Heir. The Plaintiff replies, that befor 

Ec. one Burgen wag ſeiſed, and made a Leaſe to one Marſhall, who died 2 
teſtate, and the Adminiſtration committed to the Wife Plaintiff, and tro | 
verſed the dping leiſed, and. found koz the Plaintiff. In Arreſf it wa: 
moved, that the. Plaintiff ſhould have ſhewed the Letters of Adminiſit® » 
ſudgment. Clon: But the Court gave Judgment foz the Plaintiff, becauſe his Poſſeſ/ 


j 1 1 Cr. 158, 2 Cr. 80, On which is affirmed in the Verdic, was his Title, and the Adminiſtrs 
60% 123, 673. tion was but an Jnducement to the Traverſe. " 
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| (Firal brought an Action of the Caſe againſt Horner, fo2 


* 
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Drury ver, 5 Sibyll Yardly verge Guffly ver, 9 Bland's 2 


——— Ae ee 


Fitch. Sir Arthur Ingram. & Pindar. I Caſe; &. 
( 280 3 Drury againſt Fitch. 
; Hill. 15 Jacobi. 


Rury bzought an Action of the Caſe againſt Fitch, fo2 theſe Wo:ds, J 
D arreſt thce fo2 Fclony, and at rhe Trial the Plaintiff was Nonſuir. 
And now it was ſaid by his Council, thac tze Defendant was to have no 
Coſts, becanſe the Words were not Actionable, and lo Judgment was to 
be given againlt che Plaintiff koz that, and not fo2 the Nonſuit, And it 


was ſaidz, that he had been ſo ruled in the King's Bench: But J was of ! 


a contrary Opinion, fo2 the Woz2ds of the Law are plain and general. that 
the Delendant ſhall have Coſis upon the Nonſuit; and rhe Vexation is the 
moze groſs if there were no Cauſe of Action, ko: elſe a Man might ſue with 
moze Saketp where he had leaſt Caulc. And lo Coſts were adjudged, 


(288) 


— 


Sibyll Yardly verſus Sir Arthur Ingram. 
Hill. 15 Jac. Rot. 943. 


: Thyll Yardley bꝛought an Aſſumpſit againſt Sir Archur Ingram, and declared, 
8 that Sir Edward Grevill was indebted unto her one Yundzed and Sixtp 


Pounds, and that the told the Defendant, that ſhe would arreſt him fo? it: 
Whereupon the Defendant, upon Conſideration that ſhe ſhould at his Jn: 


ſtance fozbear, did p:omiſe to pay her ſo much as the ſhould p2ove due unto 
her by the laid Edward. And that thereupon ſhe did kozbear until this Time, 
and though one Yundzed and Sixtp Pounds Were due, and ſhe can well p:ove 


it, pet the Defendant hath not paid her; and upon Non Aſſumpſit, it mas 
kound fo2 the Plaintiff; and akter the Arreſt it was moved, that the Conſt⸗ 


deration was not Dufficient, becauſe there was no Time ok F92bcarance pzo- 
vided, foz ſo it might be a Minute: But J ended the Cauſe by Compoſition, 


( 289 ) Guffly verſus Pindar. 


A liecoꝛd of a P2ohibition was chewed bp John More Serjeant, Paſch. 14 


Jac. Rot. 1918. between Guffly Plaintiff, aud Pindar, Parſon of Mortes- 
font, in the Countp ok Southampton, ko? Tpthes of Millows, upon Surmiſe 
that thep are of Ale, as Timber in that Countrp: Jf Willows grow witgh⸗ 
in the Dire of an Boule, it is Waſte to kell them, petit they be kelled J hold 
rhep ſhall pay Tpthes. Note the Hicaſon, | 


Pig 


(290) Bland's Caſe verſus Edmonds. 


Paſch. 16 Jac. Rot. 444. 


(x Bland bꝛought an Action of the Caſe againſt A. B. fo2 ſaying, that 
he was indicted of Felonp at a Seſſions holden at and 
did not aver that he was not indicted: And akter a Yerdic fo2 the Plain- 
riff, Judgment was taped, becauſe chere was no Averment ut ſupra It 


Was alſo queſtioned koz the very Wozds, becauſe an Indicment is but a 
Surmile. ET = 


(291 J 


Crittal verſus Horner. 


faying, that he 
had caught the French Pox, and had carried t 


| , ani | hem home to his Wife, 
and had Judgment: The Slander ts not in the Wicked Means of getting 
N but 1a the Odiouſnels of the Jinfection, as a Leper, 2 Cro. 144. I 
oll. 44. . rs 


Ff2 


Claſebrooke 


Cale. 


Action tor Words, I 
Arreſt thee of Flory, 
Hutt. 16. Meſme Ca. 
Bend. 161. 2 Ro. R. 
89. Pop. 159, 211. 
Coſts 2ga2intt the 
Plaintiff upon his Noz- 
uit, Where there was 
no Cluſe of Suit. 1 
ro. 175. Cr. ac. 
159. Polt. 284. 


Aſſumpſit. 


Conſideration to main- 
tain an Aſumpſit, tor 
Farbearance ot a Suit, 
not lay ing how long. 
Hutt. 46. 1 Le. 61. 

Pop. 31. Ant. 18, 216. 


Pop. 183. Latch, 151. 
Hetl. 62. 2 Cro. 684. 
q bon' ad)“ Hutt. 47. 
Cr. Jac. 250, 397, 683. 
Cr, Car. 241, 438. 


Diſmes for the Tythe 
or Willows, and aver- 
ring thar chey were of 
uſe tor Timber there. 
Diſmes Br. 4. Plo. 
470. a. Cr. Jac. 199. 


Caſe. 


Action of Words, thoa 
waſt indicted of Felo- 
ny, not averring that 
he was not indicted. 
Hutt. 18. Meſme Ca. 
Brown). I. R. 13. 2 
Cro. 268. Ant. 177. 
2 Or. 154; 247.2 Ch: 
536. 


Caſe. 


1 Roll. 43. 3 Cr. 214, 
289, 648. 2 Cro. 144, 
430. 


—— — „ S A CIT or ines 1 W 
Claſebrooke verſ. 4 Wrenham's e Anne Needler werſ. "M 
Battery. 1 9 Claſebrooke verſus Lireſey. 15 0 


Paſc. 16 Jac. Rot, 2313. 


Confeſſion of Action n an Attoznep bought an Action of Battery, Ec. againſt live⸗ 

refuſcd after Iſſue ſey, in the Countp of Wigorn: The Defendant pleaded not Guilt, 

Nit. B. Conct which was entred. And now the Defendant would confeſs the Agiou, 

ion, 4. which the Plaintiff was not Willing to accept, becauſe the Defendant had 
ſome Power with the Sheriff, betoze whom the Inquirp of Damage ſhould 
be. Mhereupon though all the Pꝛothonotaries ſaid, that they had never ſeen 
a Confeſſion refuſed, ik it were offered befoze the Niſi prius ſealed, pet the Court 
did in their Diſcretion reſule it; as well as becauſe the Wounding was grie- 
vous, as to avoid Erroz, 


Star-chamber. ; ( 293 ) Wrenham's Cafe. 


l | 2 Attoznep⸗General inkozmed in the Star⸗Chamber, ore tenus, a⸗ 
againlt the L. Chan- gainſt John Wrenham, fo2 a Complaint by him exhibited againſt Sir 
cellor. Francis Bacon, Loꝛd Chancelloz to the King, in a Book containing a Ste- 
dalous Cenſure of a Decree made bp the ſaid Lo2d Chancelloz againſt gm, $1] 
It is Lawful to com. f02 one Sir Edward Fiſher. In the Sentencing of which Caſe it was relol. 
1 King of ped bp the whole Court, that it was lawful foz any Subjca to Petition to 
12 88 the King koz Kedzeſs in an humble and Modeſt Manner, where he finds him⸗ 
ſelf grieved by a Sentence o: Judgment; koz Acceſs to the Sovereign muſt 
not be ſhut up in Cale of the Subjeas Wiſtreſſes; but on the other Side, 
it is not permitted under Colour of a Petition and Rekuge to the Ring, to rail 
upon the Judge oz y1s Sentence, and to make himſelf Judge in his own Cauſe, 
bp P2ejudging it befoze the Re-hearing (fo2 which his Suit to the King ſhould 
be) Which Wrenham in this Caſe did though his Whole Book, with the molt 
deſperate Boldneſs and deſpightful and virulent Woꝛds that was poſſible, Jr 
was allo reſolved, that the Juſtice of the Decree Was not to be queſtioned in 
this Caſe, fo2 that Was not the Point now examinable, though in that it 
did appear, that he had done mp Lozd Chancelloz much and great Wrong, 
So he was cenſured a Thouſand Pounds Fine, ge | 


8 ( 294) Anne Needler verſus Biſhop of Wincheſter. 
Tr. 16 Jac. | e 

N | Hill. 12 Jac. Rot. 1844. 
Duare Imped. o Nne Needler bought a Quare Imped. againſt the Biſhop of Wincheſter, 
— „ and George Needham, Clerk of the Dicarage of Horley in the Coun- 


1 Brnl, 162, 348. 35 © tp of Surrey, and declared, that one Robert Briſtow was ſeiſed of the Par⸗ 
H. 8. Cap. 21. 8 ſonage of Horley, Whercupon the Advowſon of the Vicarage belongeth, 
** and that the Dicarage avoided bp rhe Death of one Lucas; and that it 
** was then in the Hands of Queen Elizabeth, bp the Wardfhip of Robert 
Tue Star: 31 H. 8. of Briſtow, the Son of che firit Briſtow, who preſented William Browne, and fa 
Monaſteries, the *© conveps the Parſonage ad quam, &c. by divers mean Convepances to one 
Clauſe of Confirma- ©© James Cromer in Fee, and that he the firſt of January, 1901. did grant unto 
from the King, there Francis Foxton the next Avoidance of the Vicarage. ho granted the lame 
expounded at large. ©* unto Henry Needler, and the Plaintiff then his Mike; and that Henry 
| ** Needler died, and that it ſurvived unto her, and then the Church became _ 
Void bp the Death of William Browne IAncumbent, and ſo it belonged unto 
** her to p7eſent : This being the next Avoidance after the G2ant to Foxton. 
© Needler pleads in Bar as Parlon imparſone of the Vicarage, and ſays, 
„that King Henry 8, was leiſed of the Parſonage of Horley, ad quam, &. - 
<* and that he died ſeiſed of it, and ſo makes the -Deſcent ro King Edward _ 
** the 6. and Queen Mary, and laſtlp to Queen Elizabeth, by Fo2zce whereof «» 
** the was ſeiſ?d in Fee, and ſo ſeiſed ſhe p2eſcnted firſt one Lucas, and then 
** the ſaid William Browne, and now upon the Death of Browne, the Ring 3 


** P2eſented 
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0 pzeſented him the Defendants At whole Pꝛeſentation he was inſtituted. | 
= <c and induqed, and traytvſeth without that, that Robert Briſtow the Father, 
cc was ſciſed of the ſai# Heaozp, ad quam, &c. as the Plaintiff had alledged; 
e whereupon Iſſue is taken, and the Jurp find a ſpectal Verdic thus. 
5 That one Robert Southwell, and Margaret his Wife, were ſeiſed to them and 
the Heirs of Robert, of the Kectozp of Horſham, in the County of Suſſex, and 
the x0 Dap of May, 31 Hen. 8. by the Deed of that Date did give the ſame 
Hiedozn, Ec. to King Henry the 8. and his Succeſſozs. And that King Hen- 
ry the 8. being ſeiled of this iectozp of Horley, ad quam, &c. by his Letters 
Patents bearing Date 2x Julii, 31 H. 8. In conſideration. pred. Rectoriæ de 
Horſham, &c. per pred. Robertum Southwell, & Margaretam eidem nuper Regi 
hæredibus & ſucceſſoribus ſuis, dat conceſſ. de gra 8c. dedit & conceflit præd. Ro- 
berto Southwell & Margaretz, the ſaid Hiectozp of Horley ; and the Advowſon 
of rhe Vicarage, inter alia quz nuper monaſterio de Horley in eodem Com. de 
Surry modo diſſolut. ſpectabant, & pertinebant, Habend. to Southwell and his 
- Wite, and the Heirs of Southwell. And that afterward, that is to ſap, 26 
Dap Julii An 31 H. 8. and not befoze, the ſaid Southwell and his Wife came 
into the Chancery, and did acknowledge the ſaid Deed, which Weed was af- = Ko. 399. 
> rcerwards duly inrolled. And then they find a Conveyance of the Parſonage 
1 'vE-Jorley, ad quam, &c. to the ſaid Robert Briſtow and his Heirs, and ſo cön⸗ 
2” cludeYhe Verdi: That if the Court ſhall judge that Robert Briſtow the Fa- 
0 ther were leiled in Fee, then thep find, that he was leiſed in Fee. Et fi con- 
tra, then econtra. | : | 
And J am of Opinion, that Briſtow was ſeiſed in Fee, and conſequently 
that Judgment oughr to be given ko: the Plaintiff. 
The Points are two. ö 
The firſi, whether the Conſideration in the King's G2zants were true, and 
good in Law oz not. ; ; 
The ſetond, whether the King's Gzant were good, be it that the ſecond. 
Conſideration were true oz falſe, good oz not good. 
The firſt Point, fo2 moze clear Diſtinction, J will divide into two. ft 
The firſt, whether the Conſideration were good, ik the Husband had been 
, * » ſeifed alone, and the King's G2ant had been made in Conſideration of his 
Szant alone, and fo no other Fault but that his Gift hath not been then 
inrolled: And & think it had been good even bp the Common Law. x 
The next, whether the Jopning of the Wife's Gzant to the Husband, in 
the Point of the Conſideration hath made the Conſideration falſe. And J 
think it hath, and that neither co be cured by the Common Law, noz by a- 
z0y Statute, that is, the Conſideration cannot be made a good and true Con- 
'fideration. | | 
| To the ſecond Point, J hold the King's S2ant ſufficient, notwithſtanding 
that the Conſideration be falſe and void, and that onlp bp the Help ok the 
Statute of 3x Hen. 8. and this J hold to be clear and out of doubt. 
As to the firſt Point, the Caſe is, that Souchwell and his Wife, being ſei- 
ſed of the Parſonage of Horſham to them, and the Þeirs of Southwell, did 
'G2ant the ſame to King Hen. the 8. and his Heirs bp their Deed, 10 Mali An. 
37. and then the King by his Letters Patents 21 July Anno 31. did Gzant 
this Parſonage of Gorley (whereunto this Advowlon of the Vicarage be- 
longed) to them and the Yeirs of Southwell, in Conſideration of the Par- - 
c  . fonage of Horſham, &c. given and granted by them to him, not ſaying bp 
'Oced, no2 by what Means. | | 


4 Then after 26 July An. 31. the Deed was acknowledged by Southwell and 
q His Wife, and inrolled ſecundum formam Stat. 9855 
a + Upon this Caſe J am of Opinion, that though the Deed to the King were 


Q "not acknowledged, no? inrolled at the Time of the Gzant made by the King, 

1 pet the Relation of the Inrollment, and the Operation of the Tam ſhall Ant. 165. 

* make the Conſideration true in Effect and Sufficient, as touching the Dus: 
Hand's Eſtate, and the Ring not deceived; Which is the true Keafon that 

1 Makes a Patent void, when the Ring is deceived in the real Conſideration 

1 that moveth and cauſeth this Gzant: Foz When the king makes a So 
5 e 


„ 
—— — 


He — 
— — 
2 1 * — 
. * - _- 
aw — —— — — — 
* 
* 


_ 


—_— 2 — h * — — . — TED — — — * — * 2 - 
= of = — 2 « „ 1 * * — 
— — 12 R2S + * N — , 2 — 22 * — — 2 _ — 
— 2 _ - 8 2 — — — — 4 SS - — 
TY — — — b 2 - -- _ 7 h * — *. F by — 77 - 
- — — —— — bw . — — — * 52 23 by — — 
* — — Pea — 5 = * - a _ 
— ® . * pol * - 0 — WS L * "= - Py - —_ — = 
S 43-35-28 _-Z 2 2 72 ” — — bs < 7 25 
— - 2 5 
— — — — — : > "#2 = 
— — 
K ws 8 + 0 
9 * — + 8 . 
= p d ſh 


— 
£ A 
— 
— — 
—— 
2 
= 


* 

12 7 

1 * 

Ian 
1 

5 

0 15 7 


0 


2 * 8 
— — - _ = 
— — — — 2 —— — —— — — 


— . — — — 
— — -—- + — 


— — 


* — — * — 
3-5 2. EF — 


— 
— SO w_ — 


—— 
. 


— —— 


— — — 


— — — ——— — —- 


— 


— — — — 


— — 
” 


— 


— — 
— — 


— 


- — 
wm + aw» 
Go - —¼ 
— — ee ou wa 


P 
16 
1 
4 
> 


| Anne Needler ver. 6 
e i | Biſhop of Wincheſter. 
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bp the Wozd ex mero motu, and pet expzeſſeth a real Conſideration moving 


his Grant, which is falle : Now (lincce theſe a Contraries, and canno 7 


ſtand together) the Law ſhall judge upon the expzcſ» Confidcracton, and chall 
not regard the Clauſe of the Fozm ex mero motu, which is Clauſula Cleric. 
2 0 Kad. thepfindthe Pad, and conclude upon it contrary to Taw, as in Aimy Townlſeng'; 
Caſe, & 9 H.6. iſſint nient fon fait. | NT 
Conſiderations in the Mo (02 the Conſiderations they map be Falſe, and pet not dekeat th, 
NE TL Crit. Gzant; as Conſideration of 25onep paid, oz Conſideration of Service, zz 
Plowd. 455. a. B. Patents and St. Saviour' Caſe, Coke lib, 10. 67, 68. 
The Uealon is not, becauſe the King is not deccived verbally, but becauſe 
the Law doth not eſtcem ſuch a Deectpt, fo weighty oe matertal, as ro deſtrgy 
the Gant, much leſs here where the King is not deceived at all in Effeg: 
For the King hath the Parſonage of Rorſham, &c. and that bp the Gant gt 
Southwell, which was made bekoze the Kings Gzant, and malt be lo pleaded, 
as made, 10 Mau. | | 


} - £ 


rum; but ſhall rejec that, as the Court doth the Opinion of the Jurp, when N 


larollment of a Deed And though it be true, that was not compleat, no2 perfected foz Want of 
to the King, how. it Inrollment at the Time of the King's Bant, pet when the Inrollment 


3 lat.). Fame upon it, it takes his Effea, neither from the Jurollinent no? by it, but 


Plo. 79. b. Mo. 616. from and bp the firſt Ac: And therekoze between the Parties it ſhall bind t5 
ou all Purpoſes ab initio, though this be in a collateral eſpe. Ar. 


4 Co. 71.4. 3 Co-29. And thyerefoze J am of Opinion, that if J give mp Land to the King by **X 


a. elo 316. . Deed, and after charge the Land, and then J ſevp a Fine to the King of tj 
216, 2 40 fame Land, and then the Decd be inrolled, that the King ſhall hold the Land 
diſcharged, And Hind's Caic is not like, foz there the latter Convepance pi 
vails, becaule it extinguiſheth the Uſe, without which the Bargain and 
Salc works not. Do 1 Hen. 7. 31. a Feoffment is made to one foz Life, the 
Hem, to rhc Ring, the Gem. ſhall take Effect, though the Inrollment kolloh 
Ant. 195, 196. long after. So in Hall and Winckfeild's Caſe, a Gecognizance acknowledge) 
bekoze me, in the Vacation at Scrjcant's Inn, being inrolled the Term at. 

ter was ruled, to bind from the Acknowledgment. | 
Ant. 136. So P. 15 Jac. Bull fold to Dimmock the Mans; of Pipe, Dimmock died, then 
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the Deed was inrolled, pet it was reſolved, that the Heir ſhould be in Ward, 


Deur. 174- So upon the Cale of 38 E. 3. 11. of a Fcoffment within the View and Ex 
ttrp after; and Bullock's Caſe, 17 Eliz.of a Feoffment of Land uncertain wit 
Dy. 281. 2 Co. 36. a. Ele dion. Foz theſe are not, no2 cannot pꝛoperlp be called Fictions of Lay, 
but are real Aas, compounded of ſome Simples, which make not a complet 
oz intire Act *rill thep come together, and then they make one perfect Ac, 
_ wozking by their Nature ab initio, even as others do that are in their Na 
ture ſingle : But thoſe Things are pzoperip Fictions in Law that have no real 
Eſſence in their own Bodp, but are lo acknowledged and accepted in Lab, 
Co. L. 265. b. koz ſome [pectal Purpoſe, as Littleton tit. Keleaſes, He that hath alien 
| hanging the Wz;it, map as long as that Wzit hangs, acccpt a Nelcaſe of the 
Demandant; ſo map a Youchee, after he hath entred into the Warranty: 
Foz, though thep be not Tenants, pet the Laws and the Parties have al 
lowed them as Tenants, inter ſe, fo2 that Suit, So 38 E. 3. 29. an Infant 

in ventre ſa mere map be vouched, 10 Co. 32. b. 
Stat. 31 4.8. 7 Co. . Kut if the Hugband's Gzant could not be made true by Common Lav, 
9. a. boſt 338. Co, the Stat. of 31 H. 8. of Monaſteries could not help, becauſe that Gant by 


I. 265, 390. a. the Husband was made, as in the Caſe appears, after the Parliament be 


vel 127. Ant. 111. Jan, which was 28 Aprilis 31 H. 8. and the Statute only extended to G2ants 
4 Init. 25. Dy. 74. b. Made and paſſed ſince 4 Feb. 27 H. 8. which muſt be underſtood befoze this 
275. Alt rin. 6G: Parliament 31 HI g. fo: it is true, that all Las of Parliament have thei 
424. Effects from the Beginning of the Parliament, 02 ſeveral Sefſion of Parlia 


Z 


ment, as it is reſolved 3 H. 8. B. Parliament 86, in Partridge and Croke' | 


Caſe, Plow. 79. extept the Ac it \clf appoint another Term, krom which it is 
to take his Effect. 


But the Stat. 34 H. 8. will help it, foz that extends to all Gzants mad! 


Mo, 681. ro the Ring, from 27 H. 8. till that Parliament, and ſeven Years after, and 
lelps (amongſt other Things) Waut of Inrollment. | 10 
| | again 2 
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Aike in the Thing granted to the King, if either the Husband ſurvived, oz 


"2 E it would have been good without the Statute. 
And though this G2ant were good by the Inrollment bctoze the Statute; 
pet it was not ſo to make the Conſideration true at the Time of the Ving's 
Sant, fo2 want of Jnrollment then ; but, that is the Wozk of this Statute 


4 by any Statute. 


Anne Needler verſ. 8 
Biſhop of Wincheſter. 8 
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Againſt which it was wittiiy odjeced by mp Bzother Finch (whereunto 
mp Bzother Hutton alfo Awlincd) that this Deed was inrolled long befoze 
the Statute, and lo holes its Perkecion by the Common Law, and therekoze 
neither needed no2 could have any X1d bp this Zaw, as a Deed not inrolled, 
Bur co this J anſwer, that there was a Time when it was not inrolled, 
and this Statute makes the Deed good and effecual, accozding to the Mean⸗ 
ing from the Beginning, when it was not inrolled, and is all one fo? this 
Caſe, as ik a Statute were made in gencral, that afl Sꝛants by the King 
ſhall be good without Enrollment, and then a £2ank is made; it is ipſo facto 
good, by the Statute to all Purpoſes, though Inrollment follow, by which 


to make it ſo good, and to that Purpole. 77 | 
But now fo; the Woman's Act, Jam of Opinion, that the Conderation 
cannot be made good and true, neither by any Rule of Common Law, no? 


Foz firſt, where it was objected, that ſince the Wiſe had but an Eſtate (02 If the Wife had has 


no Eſtate at all, nor 


„ 8 . EF had been Dowable, [ 
the Wife diſagreed to the Estate, the Ring was to enjoy the Land abſolute - bin. of ' Ophniion, het 


"3 lp, by the G2ant of the husband alone, without the Wife, as well as 
he had joined in the Fine, and it doth not appear that the ever did, oz could, 
impeach the King's Eſtate. 


that will not pzelerve the G2ant ; fo? it is not only'the Fraud of the Party 

8 W * as 9 2 ok his MDeetn: But if it appear 
in the Body ok the Patent, that the King errs inis Judgment to bis 

ul“ Pzejudice, that will make the Gzant vod. LA * 5 


i void joy ning could not 
ik have hurt. 


To this J anſwer, that the Confideration muſt be taken as it is, which 
is not in Conſideration that the King ihould enjop the Tand, but in Conſide- 
ration that the husband and Wife had granted it fo the Ring, which in Ant. 204 
this Caſe is not true, fo2 the Wike's Gant is utterly void; but if it had 
been a Gzant, though defeafible, it might incline to allow it good. | 
As if the King, in Conſideration of Land conveyed by l. S. to the Toꝛd 
Treaſurer, fo2 the Ring's Hſe, Gould G2ant to I. S. and the Land conveyed 

by I. S. were gotten by Diſſeiſin, and the Difſeiſee ſhould enter 1809 the Tozd 
Treaſurer, pet the King's Gzant ſhall ſtand good, foz the Conſideration was 
true, and pou mult not ſtrain it beyond the Wozd, by any imaginary In⸗ 
tent; koz clſe, if the Land were evicted by a Mit ok Night, the Gcaſon were 
all one, and the Conſideration doth not intend a general Marrantp. 

And therekoze in the Caſe of Alton Wood's where the Conſideration was 
the Surrender of Letters Patents bp the Yusband and Wife of an Eſtate 
of Free-hold, it was reſolved to be good, though it did appear that the 
Wife's Eſtate could not be ſurrendzed, which might be thought che Ring's 
Intent mental, but is not the expzeſs legal Intent: It was the Ring's final 
Intent to have the Land by Surrender, but he required only a Means 
which he had, and that was onlp inutile. | 

Again, where it was ſenſiblp objected, that the Ring was not deceived in 
the Matter ok Fac, but in the Effect of Law, how the Mike's Gant ſhould 
wozk in Taw, & ignorantia juris non excuſat, and then the Caſe ſhould be no o⸗ 
ther than as if the King had ſaid, Southwell and his Wife have made me a 
Gzant, which is indeed void in Law, as to the Mike; pet in Conſtderation 
2 put they have granted me the Land, J grant unto them the Parfonage of 

ar CY), TC, WEE | | 2 

To this J anſwer two ways. | | 
Firſt, that koz ought appears to the Court, the King is deceived in the pin ancwer: 
- Faq; fo? his Gzant is in Conſideratione pred. Rectoriæ de Horſham, &c. per 


1 Co. 43. 2. 


The King in his Pa- 
tent deceived in his 
final Intent. 


The King deceived 
in judging the Law. 
Mo. 184. 


_ pred. Southwell and his Wife, eidem nuper Regi dat. & conceſſ. So it refers 


da a Bzant in general, which might be by Fine, and not by Deed at all, 
much lels by this Deed. os 


Mp ſecond Anlwcr is, that though the King: be deteived but in Taw, yet 


feconT Anſwer. 
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- 2 . 2 
* = ie te” 9 
** — 8 pe 
& * bd — 
— = — * — —_ 


— „ 
=> . * 
ä — — — 2 


-L T5 206 
—_— —— 
* . 
= <em> 


— — - - — _ 


— 
— —— 


- ” — * 


* — 
1 4 — „„ IT TR,” 
Xe” r 
— <= af< ww 5-4 > — 
— 


f 
k 


5 


8 


| Biſhop of Wincheſter. _ 


pe CEE 


- Thercfoze 18 H. 8. Brooke Patents 104. If the King gives Lands to one 
and his Heirs Wales, it is judged in the Exchequer Chamber to be Utkerly 
void, pet it is bur Erio2 in Law (taking that foz an Eſtate in Tail, which 
is by the Law a Fee fümple) and Alton Wood's Caſe, lib. 1. the Ring being 
Tenant in Tail, the Heverſion to himſelf in Fee, gave the Land to Walſh in 
Tail. This was ad;u9ged void, not becauſe the Eſtate was miſtaken, ag 
in the other Caſe 18 H 8. but bceauſe the King did err in the Foꝛm and 
Manner of the Eſtate, intending that entire which could not be fo. And 
Gawdy is there of Opinion, that though the King had recited his divided 
Eſtates, pct it could not have bettcred his Gzant. Unto which Opinion 

the two Chick Juſtices did allo agree; and pet then he had taken Knowledge 
of the Fag, and had onlp milconceived the Law, that his Gzant might ne⸗ 
verthelels work initrcip. 1 | 

And the Lozd Chandos's Cale, Co. lib. 6. 55. is not contrary, The Cafe ig 

8 Co. 56. 2. Accord. That Ii. II. 7. gave the Mano? of Blunſden to Giles Candos in Tail, and then 
the Ring reciting, that he had lurrendzed his laid Patent, by Fozce where; 
of the King was leiled in his Demeſne as of Fee, gave the ſaid Manoz to 
him and his Mike; and it was holden that this Ozant was good in Lay, 
to paſs the Heverſion in Fee only; whereof two main Keaſons were given. S 
Firſt, that lets paſſed than the Hing meant, that is, the Keverſion in 2 
inſtead ef the whole Eſtate in Pee. Setondlp, that it was not made Part 

ok the Conſideration of the Gzant, and therefoze ik the Gꝛant had been inn 
Conſideration, that by the Surrender of the Patent, the Ring had been ſei. 
ſcd in Fee, in Poſſeſi.on, he had granted it again, Fc. it would have been 
void and then it had been like the p2incipal Caſe here, 

And the lame Heaſon that ſupplies the King's anozance of Matters in 
Fact, will allo excuſe his want of Tinowledge even of the Laws, in che ſub; 
tilties of it. Fo2, he ſtudies a greater Art, ſc. Arcanum regni, the Art of 
Regiment, which is Ars Artium, and contains all Arts, as the Common: 
wealth includes all pzivate Societies. 

| \ . Tu regere Imperio populos Romane memento, 

| Hz tibi erunt Artes, pacique imponere morem. 

As touching the Meaning of the Statute ro this Purpoſe : The Purpoſes 

The Wives Grant not of theſe Statutes were to eſtabliſh Convepances to and from the King, ac- 

8 N cozding to Natural Equitp ſecundum æquum & bonum, which is Lex legum, 

without reſpect to legal Ceremonies. But it was never meant to inable 
thoſe Perſons, noz their Gzants, who by natural Defeats oz Diſablements, 
were either by the Law of Nature oz the Law of the Land diſabled to grant, 

Mo. 338. 11 Co. 78.2 And therefore if an Jdeot, oz Lunatick, oz an Jnfant under ſeven Years 

of Age had made a Gzant to the King, this Statute had never made them 
good, fo; jura nature ſunt immutabilia. And pet it is true, that if any of 
theſe had levied a Fine to the Ring, this had bound, even without the Yelp 

Laws of Nature are Of the Statute. And Mary Portington's Caſe, Co. lib. 10. 42. it binds them 

Immutable. Polt.234. allo fo2 the Uſes thereupon declared by their Deed, as being a Part of the 

| Operation of the Fine. 

But note the Hicaſon, which is not becauſe the Law binds ſuch Perſons, 
fo2 therein Jura naturæ ſunt immutabilia ſtill, but clean contrary, becauſe the 
Law finds them Perſons not (ſo diſabled, noz admits the Averment of ſuch 
Dilablement, becauſe it is certjfied bp invincible and diſputable C2edit of 
the Judge, that thep were perfect and able Perſons, And lo here is a Law 

ok Policy that doth not cancel the Law of Nature, but doth onlp bound it 
in point of Pom and Circumſtance, it being better to admit a Milchiek in 
Particular, even againſt the Law of Nature, than an Intonvenience in Ge 
neral ; and it is not the Law of Nature to admit any imp2obable Surmiſe 
againſt Authentick Necozd oz Evedence. And though it be true, that the 
Age ok 21 is not ſet fo2 Gzant bp the Law of Nature; pet becauſe that it is 
by the Law of the Land ſet as the Term and Period, that the Law of Pa, 
ture judgeth of Diſability of Minozs, to give oz grant; all Statutes 0 
this Land ſhall be judged equally in the Favour of Minozs, even to that 
Age, in Imitation ok the Common Law, except in ſpecial Caſes, ſecundun 

quid, as an Inkant to contract foz meer Neceſſities, and the Age of 47 4 Ee. 
DOTS. as FO b ; their 
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Female, and the like. 


D by thcir G:ants to the ang, have bound themlelves (ome wap, that is to 
” ſap by Fine, that therefoze by what way ſoever it was done, this Statute 
=>” Htould make it good. Even lo J lap of a Woman Covert, the Law of Na- 
ture hath put her under the Obedience of her Dusband, and hath ſubmitted 
her Will rohis, which the Law follows, Cui ipſa in vita ſua contradicere non 
potuit, and therefoze will not bind her bp yer Ac joining with her Husband, 
becauſe they are judged his Tas and not hers, fo ſhe wants Free Will, as 
the the others want Judgment. 

VE. 4. 14. b. 15. the Wife being ceſtuy que uſe, ſhe and her Yusband ſold the 
and, the received the Money, and thep both required the Feoffee to make 
— Eſtate tothe Dendee; and pet ſhe, after her Yusband's Death was relieved 
Fe 3 the Peoffee, and might alſo againſt the Vendee, if he were p2ivy to 

: ig t £ U e. . g 1 L 
| Nt note, that this was in a Court of Equity, which judgeth ſecundum #- 
gquum & bonum. Note, a Conflict of two Laws, of Nature and Equitp as ic 
were, but the one is pzedominant, And pet the Law of the Land fo2 Ne- 
> ceſſitiy's ſake, of Commerce and the like, by a Law of Policy, makes bold 
with 


bre hy the husband and the Wife, becauſe (ſhe is examined of her Free Will 

ijudickallp by an Authentical Perſon truſted by the Law and bp the King's 

= Wzit, and ſo taken in a ſozt as a ſole Woman, as al'o when ſhe comes in by 

Neeceit: But this being but a Fiction of Law muſt not be extended bepond 
that, that the Law hath granted as a Pz2ivilege. 85 


; +1 their in Soccage, and the Age of 12 and 14, koz Marriage ol Male * | 
So then it is apparent that it is no Argument, that becauſe theſe might> 


this Law of Nature in a ſpecial kind; and therefoze allows a Fine le- 


t Ro. K, 219. 1 Ro. 
376. 


10 Co. 43. 2. ; 


10 Co. 49.4, 


PNap moze, if a Woman Covert levp Fine alone, as ik the were ſole, this 
, ſhall bind her koz the Heaſon befoze given, that ſhe ſhall not be received to 
HK | ſap ſhe was Covert, though her Yusdand ſhall; and may enter and reſtoze 
the Land himſelf and his Wife both, 17 E. 3. 52. 7 H. 4. 23. a. Co. lib. 7. fol. 


8. Counteſs of Bedford's Caſe. | 


But no Man will ſap, that if a Woman Covert would, without her Hus⸗ 
band, make a Writing of her Land to the King, and acknowledge and 


Cuſtamary Law. Co. 
L. 45. b. Departure, 
Br. 10. 


11 Co. 77. a. 2 C. 364 


; inrol ir, that this would be made good bp either of thele Laws, becauſe it 
: would be good by her Fine, ik her Yugband impugn it not; even ſo the 
| Neaſon holds not in the other Caſe. Es 
þ By the Cuſtom of ſome Cities and Places, an Inkant of x5 Years (fo2 in 
| - pleading, an Age certain muſt be ſet down, and not left upon telling Twelve 
. Pence, o2 meaſuring a Yard of Cloth, as ſome Books are, that the Court 
93 map judge it an Age of Diſcretion ; foz Cuſtom muſt not dep2ive the Law of 
n Nature) map make a Feoffment of his Land lying there, 6 E. z. 4. 13 E. z. 
if Fitz. dum fuit infra ætatem 3. | | 
y But if ſuch an Inkant would make a Gant to the King by Deed inrolled, 
m this Statute would not make it good: So if the Man and his Mike paſs 
ge the Wife's Land in London, and the be examined (Note, fo2 elſe the Cuſtom 
were void in Law) it binds her by the Ciiſtom of London. But if then 
3 would Szant their Land to the King by Deed inrolled in the Chancerp, this 
ne Statute would not make it good. 
h Foz, where an A is made good by Cuſtom, if that be not purſued, it is 
of all one, as if there were no Cuſtom. 
w To conclude, as this Statute doth not confirm a Gzant made of that, that 
it is not the Gzantozs to give, ſo theſe weak Perſons are Owners of the Lands 
n to hold and retain to themſelves, but are eſteemed in Law, as not Owners 
* to give them awap. And therekoze it was a needleſs Explanation in the 
ile Statute of Wills, that Jdiots and the like, ſhould not be enabled to deviſe, 
he But of a S2ant bp Tenant in Tail ro the King, the Keaſon is otherwiſe ; 


is fo? there is no Inſufftientp in reſpect of natural Detect, but a Heſtraint by 


wa a Ta Ipece the Common Law did enable, 

1 che Gbjecion that was inferred out of the Saving ok the Statute, where 

hae Mives were excepted, that therefoze they were meant to be bound, _—_ 

um | g mie 

u | £5 
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11 Co, 78. a. 
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Ante. 203, 204. 


Syd. 24. ſeveral Iſſue, 
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Dy. 103. b. Plo. 65. 
a. 105. A. 


Ant. 24. 
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being a ſmall Thing, and caſual, they were content not to free rhe King's 


Eſtate ok; the Wozds are (other than the Parties, their Heirs) and Wives, | 


So thep put the Wife in Kank with the Heir. 


Now then if this Conſideration be faulty, as concerning the Wife, it will 


be clear, that the King's Gzant will be whollp void: Foz, though the Coy, 
ſideration conſiſts of divers Things; pet it ts one entire Conſideration; the 
King conceiving that he had the whole Eſtate both of the Wife and Hus⸗ 


we nothing- Fo: (beſides, that is a weak implicit and indirect Jnferenc = 
to let in ſo great an Abſurdity and Intongruitp of Law) that Exception 
Zoth not reach unto the Wives that are Parties, that is, to ſuch as jopn in 
the G2ant of their own Eſtates, but to the Wives. of the Parties to the 
Gzants, that is, having nothing, but of Wives Title of Dower, which 


band, wherein he 1s deceived, and taking that fo2 his Kecompence, is not 4 


ſatisfied without the whole, like unto an Exchange. | 
Ik a Leaſc oz Obligation were read to an unlearned Man, as under a 


Condition pꝛecedent thus: Ik I. S. and his Wite convep unto pou their 6: 


ſtate, then pou leaſe unto them this Land, oz are bound, and indeed, the 
Leaſe oz Bond is only if the Yugband alone do it: This Leaſe of Bond will 


be void. Note, that a Conſideration void in Part, is void in all, M. 15 js, =» 


Rot. 755. C. B. Swayne's Caſe, The Wife being Tenant fo2 Life, the King, 


in Conſideration that ſhe had ſurrend2ed Totum ſtatum, granted a new Eſtate 1 
to her: Judged void, becauſe the Eſtate was not totallp furrendzed gw“ 8 


1 
1 . 
TS 
g 3 be * 
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ga inſt her. 


Now the ſecond great Point is thus, admitting that the Gzant to the 


Roy. 


*, 


© 8 : . 
©0488 f by 


#7 


Ring were either touching the Wife utterlp inſumcient, oz the Gzant by the | 


Pusband not ſo compicat at the Time of the Gzant made by the King, ag 


it could verifie and make good the Conſideration, and that Conſequently 


rhe King was p2ejudiced and reallp deceived, and ſo his Gzant were clear: 


Ip void by the fiule of the Common Law, whether it be not made good by 
Fozce of theſe Statutes, o: one of them; and bp which, though the Conſide⸗ 
ration were totallp and reallp Falſe, as this is not. Wo 


And J hold that this G2zant is made good, not by the Statute of 34. But - 


J hold it clearlp good by the Statute of 31. Not by 34. Betaule it cures 
but certain ſpectal Faults, as Mil⸗recital, Non-recital, Mi(C:naming, and 
the like, whercof a faultp o; falſe Conſideration is none. 

Now touching the Statute of 31. J muſt remove certain Objections, with; 
but which J cannot b2ing this Caſe within the Kelief of this Statute. 


Firſt, it hath been objected, that this Statute is not a general Law in 
this Part: Foz though it be confeſſed, that the Purview of this Law that 


makes Gzants to the Ring good, becauſe it is fo2 the Benefit of the King, 
is general, as in the Lozd Barkeley's Caſe, and the P2ince's Caſe,-becauſle 


the Pꝛince cenſecur una perſona cum Rege: Yet the Purview, that makes the 


G2ants by the King good, being to his Diſadvantage, ſhall not have the | 


Honour of general Notice, which is given to the Laws that advance the 
King's good, to the general Intereſt that all the People have in him, and 


in his Rights. | 
Another Objection was, that the Statute did onlp extend to Monaſtery 
Lands, and this Parſonage and Advowſon of Horley is neither pleaded no! 
found to be ſuch. | | 5 
And to the firſt, J grant that one Chapter of an Ac of Parliament may 
be both general and particular, becauſe one Chapter map contain divers 
Acts and Laws, which map be as ſeveral and ſundzp in their Natures, as 
if they were in ſeveral Chapters. As it is refolved in Dive and Maninghams 
Caſe, upon the Statute of 23 H. 6. And therefoze pou map plead inter alia 
inactitatum fuit, which pou cannot plead in Caſe of Kecoverp, becauſe it is on! 
intire Body of Keco2d, ariſing upon one Oziginal, and ending with one 
Judgment, which neither is no2 can be divided. 5 
And the Caſe of the Chancelloz and Scholars of Oxford is good in this 
Point, Foz, though the Statute of 3 Jac. be general againſt Kecuſants, _—_ 
namel! 
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ZZ namely in that Point, which diſables them to pꝛelent; pet the Cfanſe th 
= gives their Pzcſcntations to the Univerſities reſpectively is ſpecial, and mu 
be pleaded 62 found, o elſe the Court ts not to take Unowledge of it: And = 
ir 1s true, that this Part of this Statute gives the Menaſteries to the 
Ring, is one Law, and that other Parr, that makes good Gzants, to and 
from the Ring, is meerlp another Star. (as it werc) and the two Savings 
fo2 the Duke of Norfolk and the Lov2d Cobham in this Ac, of 31 Henry the 8. 
chap. 13. are particular. HON 5 5 | 
; But J hold both theſe Purviews of Gzants ro be general, in ag much 
as thep both concern the King in giving and raking, which are Kelatives, 
and the Honour and Juſtice of the King, in perfozming teally the Intents of 
his Gant, doth as much concern him and hrs People, as doth his P2ofit 
in receiving and enjoping G:ants from them. And this Diſtinction, as it 
is withoyt Warrant, ſo it is too mechanical, and favours moze of a Mer- 
_—— chant thin a King. „ e OD 
As to the Caſe that hath been cited 2 & 3 Ph. & M. Dyer, 129. between 
 Tbgrave and Heydon, where in Aſife Iſſue was taken, whether Lands were 
contained in Letters Patents oz not, which by the Common Law were not 
contained; but bp the Statute of 4 H. 8. were contained. The Juſtice of 


2 Aſiſe would not ſuffer that Statute, being not pleaded, to be given in E⸗ h „ 5) 

* = vidence to the Jurp, whereupon thep found, that the Land was not contain⸗ 

7 1 --- Pereupon an Attaint was bzought, and the Court would not ſuffer that 
Stätte to be given in Evidence to the Gzand Jury, which was not giv 


ein Evidence ro the Pety Jurp. PEE | : ERS. 

pon this Cale J hold, that the Juſtices of Aſſiſe did Err in denping the 

; _ Statute to be given in Evidence: Foz though it be true, that the Court 

1 neither need no2 can take Knowledge ot anp particular Statute, except they 

be pleaded: Foz the Allegaca to the Court muſt alſo be Recordara, pet a Jurp Aale & probara, 


map and muſt take Kknowſedge of anp particular Kecozd, either Patent, c 108507 17? 
; Stat. oz Judgment, if it be given in Evidence to them, koz that is their Plowd. 4:1, 


Allegata verballp alkcdged and produced, if it make to the Iſſue. But it 
t leems thep are miſled bp Erroꝛ of the old Books, that held, a Jurp could gat. . b. Tu. 
; not find Matter of Kecozd :. Even as the like Eeroz was ancient, that a ſpe: and. . Flo. 92. a. 
dz tial Verdict could not be found, but upon a general Iſſue, and ik this were 
> A ſpectal Statute, then'the Judges did juſtlp refuſe the Evidence of it to 


5 the Gꝛand Jurp as of anp other Evidence ok Fac oz Necozd not given to 

= Bur ik it were a general Law, pet the Judges did diſcreetly and caute- 

4 louſip to bar it to be given in Evidence to the Bzand Jurp, becauſe it was 

not juſt to attaint the Petit Jurp bp that, that by the Diſcretion of the 

7 Tourt was concealed from them: But legallp-it will be hard to quit a Ju⸗ 

11 ry that finds againſt the Law, eicher Common Law, oz general Statute 

1 Law, whereok all Men were to take Knowledge, and whereupon Verdic is | 
edo be given, whether anp Evidence be given to them oz not. As if a Feoff⸗ vaugh. 150. Accord, 
d ment oz Devile were made to one imperpetuum, and the Jurp ſhould find c2ofs | 


either an Eſtate foz Life, oz in Fee-fimple againſt the Law, they chould be 


5 on + ag Att aint, though no Man inkozmed them what the Law was in 
5 As to the ſecond Objection, that this Part ot the Statute contezns onlp 
1 G2ants made bp the King touching ahonaſterp Tands, and therekoze re 
; medies not this Caſe. J anſwer it two ways. TOM e BY 
Firſt, that the Statute extends to all Lands granted by the king. Next, 
> that this doth ſniticientlp appear to the Court to be Monaſtery Land. 
1 Fo the firſt, though this Pꝛovidon be in the great Statute of Monaſte⸗ 
7 ries (toz ſo it is) which gives Colour to the Objection, pet the Clauſe to 
« the Ring is clearlp of Gꝛantg of all kinds of Land to him, and obtained of 
- Moors ond _ Perſons : And thercfoze the other Clauſe ought in Keaſon 
And that other Clauſe koz the Gꝛants to the Subjea is alſo clearly gene⸗ 
ral, and hath no reſtrictive Concluſion to Monaſteries, ag hath 1 E. A 2 
44. of Chanteries, which is expzeup ro G2ants, to and from the King, of 
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Bra kind of Poſſefſions only, and therctoze obſerve all theſe Parts of the 


tatute 31 H. 8. as to this Purpole. | | 
The Gzantg to be perfected are ſaid to be under the Gzeat Seal, Dutchy 
Seal, and Seal of the Court of Augmentations ; which laſt Seal wag hy 
the Statute the pzoper Seal koz theſe Lands, 0 
It names Honours, Caſtles, Ec. which were Poſſeſſtons of Monaſterieg, 
And it hath general Wozds of Yereditaments of what Kind, Nature, 02 
Quality ſoever. Again, it hath Proviſton againſt want of finding of Ox: 
ces, which are not requiſite in Monaſterp Lands bp this Statute, which 
gives them to the King in real Poſſeſſion, Ec. | 
My ſecond Anſwer is, that though the Jury find not, as Part of their Ver, 
dia, the Land to belong to Monaſteries, pet thep find the King's Patent, 
| which laps, that it was Part of the Poſſeſſion of the Wonaſterp of Chertſey, 
Ant. 124. and that is ſuffictent, as in Harper's Caſe, Co. lib. 11. 25. And 1f it were ſo, 
it muſt come on the other Side, as there of the Wife oz Kinſman'fſo called 
in the Covenant to raiſe Uſes, - 3 
Now the laſt and greateſt Queſtion (after Objections removed) is this; 
whether a Gꝛant made by the King bp Letters Patents of Lands upon a 
Conſideration real, which 1s paſſed befoze the Patents and is falſe, be made | 
good by the Law of 31 H. 8. chap. 13. | ; 1 
And J am of Opinion that it is, and koz this Purpole this Statute is 
to be conſidered in it ſelf, and by Conference with other Statutes of theta? Þ 
kind, tending to Confirmation of Patents. mw 
1. Firſt, the general Purpoſe of this Statute was to eſtabliſh Monaſte- 
ries in the King by A of Parliament, howſoever thep came to him byo. 
ther Means, as by Diſſolving, Huppzelling, Kenouncing, Kelinquiſhhing  _ 
Fozfeiture oz Surrender, oz by anp other Means, Ec. oz other unperfea 2 
queſtionable Means. Ps ; os ' 
2. Nertly, the Law did eſtabliſh them in the Crown, and gives aqual _ 
oſſeſſion, accompanied with all Liberties, Pzivileges, Diſcharges of 
pthes, and the like Eremptions, Jmmunities, and other Endowments _ 
whatſoever, even ſuch as were (o Peculiar and Perſonal, as would elſe have 
periſhed with their Bodp, to which thep were firſt app:opziate, as Appzo⸗ 
pꝛiations of Benefices, and the like. 
This Care was to make the Lands of Monaſteries to be the moze deſired 
of the Hubjex, which was the King's Purpoſe to invite all Men to take of 
them, and to lap a Bait of Kiches and Commodiouſnels upon them; but 
this was onlp to bzing them well to the Crown. . 
3. Now the next Care was to bꝛing them from the Crown to the Subjet, 
with as much Security as was pollible, and that P2oviſton is couched in 
this Clauſe, and is perfo2med in large and ample Woz2ds, ſavouring of a 
great deal of Bountp and Ropal Meaning to the Subject, wherein there is 
one particular of his Favour to the Subject beyond that, that is granted to 
the King in the fame Caſe; which is this. 
4. The Statute makes good the Gzants to the Ring, only paſſed befoz? _ 
the Parliament, and ſince the fourth of February, in the 27 Year of the King. 
. Bur on the other Side, the King's Gzants to the Subjects are made good; 
not onlp thoſe that were paſſed within the ſame Time, but alſo thoſe that 
ſhould be made within thzee Years next after ; which makes an Argument 
of great Fozce, upon all Parts of theſe Purviews, that the Parliament in? 
tended no leſs, dut rather moze Extenſion of Favour upon the Wozds and 


Clauſes to the Benefit of the Subject, than of the Ring. =_ 
5. Next, this is a Law of Equality between the King and the Subjec, 
and therefoze-it is to be (uppoſed to be carried as in an even Ballance 6 
Accompt where the Wozds are equal, and therefoze, as on the King's 
Part it is p2ovided, that the Ring ſhall enjop the Lands by him obtained, 
notwithſtauding Mi(-recital, or Mil⸗naming, oz Non-recital, 02 Mon⸗na - 
ming, Et. and concludes (oz anp other Matter oz Clauſe whatſoever in | 
np wile notwithſtanding.) - 15 e | 


o 


4 


6, So 
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6. So fo2 the Behook of the Subjea the Clauſe is penned with as gey⸗⸗ 
ral Woꝛds and Clauſes, and rather to moze Advantage to the Subjecx. 
To whereas on the King's Part the lictital is onlp of the Things ob⸗ 
9 tained by the Ring, either ko: Monep paid, oz fo; Land, oz other-Kecom- 
Ip pence given in Satisfaction, Ec. ; 4 ö 
1 On the Part of the Subject it is recited Gifts ok his Majeſty's moſt a⸗ 
bundant Gzace and Goodneſs, as otherwiſe upon divers and lundzp Conſi⸗ 
> Derations, ſo free Gifts are as well ſtrengthened as Dales. 
Ip 7. And again, where on the King's Part the particular Faults are con- 


\ 
i! 


; 


—-— 
— 


>; tained in the verp Body of the Purview fo2 the King to be cured, though it 
8 have allo a general Concluſton, as J have laid. | 
Lo On the Part of the Subjec there are no ſpecial Faults mentioned in the 
Purview fo2 the Cure, neither doth the Recital rely onlp upon particular 
= Defects In the King's Gzants, but ſaith [foz the avoiding of the King's 
Aetters Patents, and the Contents of the lame, many Queſtions might be 
moved o: invented, as well fo2 Mil⸗recital, Non-recital, lack of Anquiſt⸗ 
tions, wherebp the King's Title ought to have been found ;] and then hath 
this general Clauſe [and fo2 divers and ſundzy other Suggeſtions and Sur⸗ i | 
miles, &c.] albeit the Wozds in Effec contained in the ſaid Letters Patents, 11 
be acco2ding to the true Intent and Meaning of his moſt opal Majeſtp. id: 
| Then is the Purview grounded upon a meer general Clauſe, that the Let- l 
= "r#z-Vatents of anp Honours, Et. (which muſt be alſo underſtood and the Lf 
- Gzants therein contained) ſhall ſtand and be good, effectual, and available 44 
in Law to all Keſpetts, Purpoſes, Conſtructions, and Intents, againſt his {4 
Majeſty, his Heirs and Succeſſozs, without any other Licence, Dilpenſa- 
tions, v2 Toleration of the King, Ec. oz of anp other Perſons, Ec. fo2 any 
Thing contained, oz to be contained in them. Anp Cauſe (note, not ſuch 4 
Cauſes) Conſideration, o: Thing material, to the Contrarp in anp wiſe not⸗ | 14 
withſtanding. ; 2 | 5 | 
And then hath a Saving of the Nights of all Perſons, other than the 
King, his Yeirs and Succeſſozs, the Governozs, Donozs, Founders and 
Patrons, their Heirs and Succeſlo2s ; ſo here pou have all the Subſtance of 
this Statute, which is indeed in this Part an Erection of a Law of natu- 
ral Equitp concerning G2ants, whereof the Power and Ac of transferring 
Things from one to another, is Juris Naturalis. But the Fozms and Man⸗ 
ners to be obſerved in the Transkerring of them, are Juris Poſitivi & Civilis, 
that is, Kingdoms and Commonwealths have by a Law, wzitten oz unwrit- 
ten, entertained ſeveral Fozms Which are there made Part of the Sub- 
ſtance of the Gzant, though ſtill having Keſpect to the Inſtitution of natu- 
ral Equity, thep are not material bur fozmal; the very Matter and Subs 
ſtance of every G2ant being nothing elſe but a Declaration of the Owners 
Will, to transfer that that is his to another: So the ſupplying of the De- 
fects of theſe Fozms was the End and Purpoſe of this Statute. 
Ok this kind are all thoſe which J will recite, which J call Pzerogative 
Fo2ms, which are onlp regarded in the King's Gꝛant foz Defence againſt A- 
biule and Deteit, which in the like Caſe of a Subjec are not neceſſary, 
 _— _ Of this lozt are Non-recital and Mil⸗recital of Leaſes, which in the . 198. patent Br. 
ing's Caſe is made a Fault, becauſe the Law requires not onlp that the 105. 
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Ding be not miſ⸗inkozmed and deceived, but alſo that he be truly and 
; _ thzoughly inkozmed of the Eſtate that he grants: And this map be remedi- 
ed by a Non obſtante, the Non⸗xecital, o2 Miſ:recital, as it is well reſolved 
in Bozoun's Caſe, Co. lib. 4. 35. and common Experience teacheth. oz in- 
deed it is a meer legal Pꝛerogative Fozmalitp. | 
There are other Pꝛerogative Fo2ms (fo2 thep take no Eſſec between Sub⸗ pale Suggeſtions and 
jetts) that are of moze Jmpoztance, and therefoz2z map be ſaid in ſome Conſiderations not 
ſozt material, though in reſpec of the Gzant they are not paſt the very El. © beg «fare, 
ſence of it, as untrue Suggeſtions and untrue Conſiderations paſt. 6 
As ik the King do grant the Manoz ok S. reciting it to the Value of | 11 
Twenty Pounds, oz to have come to him by Attainder, oz to be concealed | 1 
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where it is of the Value of Foztp Pounds, oz come to him by Purchaſe, 7 

that is void bp the Law ok the Nralm, and is not holpen by a Non obſtante, 7 
„ e Caſe, ©. (@ this Cale of falſe Conſideration by the Common Law, would have made 
Ba: wick's Caſe, lib. | 
5. 93. and 18 Eliz. 


ein 351: bal ter ignozant Man amils : Foz that pꝛoves expꝛedy his Will not to concur with 


a Szant-void againſt the Ring: But neither of theſe Faults would make 
the Gzant of a Subjea void, as will a Deceit in Heading oz Wziting to an 


the Ac, which the Law of Nature requires. 


So theſe being F02ms of P2erogatives, J hold them clearly ſupplied by | 


the Weaning of this Statute, the rather becauſe thep are within the very 

Wozds of the Law. | | 

Foz firſt (as J have ſaid) the Law doth eſtabliſh free Gifts without Cont: 

deratfon, fo that Conſideration was no main requiſite Hieſpect in the Statute, 
Next it mentioneth Gzants made foz divers and fundzp Conſfiderationg, 


and eſtablicheth them all, notwithſtanding any Cauſe, en Thing 


material in anp wiſe. 


So here pou have the Fault that map be in a Conſideration in the King's 


G!ant, remembzed and cured: And in Gzants of Abbp Lands, the Cont: 
deration was moſt ozdinarp, part Monep, part Land. 


Now the Conſideration that is remedied muſk be firſt taken, a Conſidera⸗ 


tion expzeſſed, not omitted out of the Patent; foz if the King will make a 
ſimple Gzant without anp Conſideration, that is clearlp good, Alton Wood" 


Caſe. A Conſideration ſhall not be extended bepond the Letter. C 


JF. 42, ; 


Next, the Conſiderations that are uluallp in the King's Gzants, are ma: © 
np of them not material, whether thep be true oz falſe, if thep be paſt, ag 


fo2 Service done, o2 Monep paid (as befoze is ſaid.) Thele therefoze cannot 
be the Conſtderations meant: Foz it had been in vain to make a Statute to 
mend that that was no Fault before, 


Jt muſt therekoze be underſtood of material and impo2tant Conſiderati- 


ons, (uch as is this, eſpectallp ſince the Wozd (Material) follows in gene: 


ral, which argues all Things in the Clauſe to be taken of the like Nature, 


Next, theſe Conſiderations material muſt be falſe, fo2 if thep be true and 
Juſt, they need no Statute to make the Gzant good. So thus it appears, 
that the Conſideration meant in this Statute muſt be material, and expꝛel⸗ 
ſed in the Patent, and in Decett of the King. 9 

The lame J hold in the Caſe of falſe Suggeſtions material, that they ar: 
alſo cured upon the ſame Reaſon, under the Wozds [any Clauſe oz Thing 
material to the Contrarp in any wife notwithſtanding] the rather alſo be⸗ 


[ce 


p 5 


e 


cauſe the verp Wozd (Suggeſtion) is ufed in the Statute. And J am of : 


Opinion, that a Gzant by: the King, of Lands under anp of his Seals 


mentioned in the Statute, is made good bp this Stacute, though the Seal 


be unp2oprr'fo2 that Land: Foz dhe Wozds are, that the King's Gzant under 
anp of thoſe Seats ſhan be good, actozding to their Meaning againſt the 
King, Ec. notwithftanding anp material, Ec. Doo? Alkin's Caſe was, that 
K. H. 8. bargainevand ſold-untd the Mano: of, Ec. and all his Lands 


in bp Indenture, and/bp the ſame Indenture covenanted to con 5 


vep the ſame unte him by! Letters Patents; in Perkozmante whereof, he | 
made his Lettres Patents of the Mano, but omitted the Clauſe of all the _ 
Lands in the Towns; and pet it was adjudged, that thoſe Lands paſſed 


bp the Indenture and the help of this Statute. rob act er 
And rhele are Panlts that a Non obſtante, anp falſe Conſideration, 02 fall: 


Kingy Suggeſtion could not have hblpen, and therekoze required the Strength of a 
-7 Statute, and the Benefit was of \mal{ Moment, and not wozth a Statute, 
that a Non obſtante (which is denied to no Man, and is in the Power of the 


Arto2nep:General) could .help. © 


Mo this Statute hath epp2eſly remedied ſome Faults that a Non obſtan- 
te could not have holpen, ag namelp lack of an Oce 02 Jinquiſition, where: 


by the King's Title could be found, which is a marvelous ſtrong Cale, 


1 


Foz there are two kindg of Ockceg, the one ok intitling, which this | on | 7 
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1 0 aks ok, wherebp the Ring's Title is found, and bekoze which, though the” 
b bing have a Title, pet the Land is ſill the Dubjeas, as where the King's 


Tenant is attainted ok Felonp oz of Treaſon, at the making of this Sr&: 
tute of 31 (foz it was 33 H. 3 that gave rhe Uing aaugl Poſſefſion ipon At⸗ 
rainder of Treaſon) 9 H. 7. 2 Plo. Com. 477. Nicholas s Caſe. Cok lib. 5. Page's 


L Cale. So here koz the Benefit of the Gꝛantee by this Stat. that is 


made the King's, to grant that was not his fo? himſelf to retatn. Like 
unto the P2oviſion of 1 R. 3. ok Feoffments by ceſtuy que uſe, to give that 
which indecd himſelk had not; the other Office 18 but to ſurvey, and know 


: wha: the Uing already Hath. 


And ro conclude, Note, that the Statute meaut to bind the King abſolute- 
ly, foz it makes the Gzants good againſt him, his Heirs and Ducceſſo:s, 
and in the Saving, excludes them as fullp as it doth che Abbots and Pꝛiozs, 


and the Founders, Patrons, Ec, which the Stat. did utterly exclude out of 
all Hop | 


Bet are there Caſes, that map ſcein within the Wozds of this Law, that 
arg net within the Femedp ; And therekoze though 2 have delivered my O- 
pinion, that Conſidcrations material, that are Falſe, ſhall not vittate a Gzant 
if thep be paſt : Pet if a Conſideration be pzeſcribed in the Future, and he 
not perfozmed, it will avoid the Gzant, this Statute notwithſtanding, 

As if the Ring ſhould grant his Mano? of D. to J. S. in Conſideration that 


1 x ould within one Year convep unto the ing the Yano? of Sale. Nap 


moze ik it be in Conſideration that he ſhall ferve the Ring in any Ochce, o: 
that he all pap unto him an Hundzed Pounds, though theſe Conſiderations 


in time Paſt had done no hurt (as is ſaid) pet in the Future they are made 


material, and are out of the Meaning of this Stat. which only makes good 


the Gzant, acco;ding to the Wozd contained in it. 


"Foz this, Wroth's Caſe, Plow. 21 E. 4. 40. agrees, that if it be a Conſide⸗ 
ration of Service paſt, it is good, and needs no Averment, eo quod eſt libe- 


ra capella, but if it be eo quod relaxavic, it is otherwiſe, foz that 18 fo2 his 


Advantage. 


And lo Temp. H. 8. Br. Nov. C. 368. the ing gives Land pro electione Col- 


Pio. 455 4. 


Co. L. 204. 


legii, & 38 H. 6. 34. Gꝛant by the King ad effectum, makes a Condition in 


the Future, and that ſtands with the Gꝛant, and allows it good and perfea 
at the firſt, but after fo2feit by the Condition, and therckoze out of the Rea⸗ 


| fon and Meaning of this Statute. 


On the other Side, by the Wo2ds of the Clauſe of Gꝛants to the King, 
not naming of the PYonours, Tc. is reckoned among the Faults that ſhould 
bi cured, And pet J hold that clear not remedied generally: Fo? that were 
not only againſt natural Equity, but againſt Senſe, to make that paſs 


that was never mentioned, and to ſuppole a Meaning without Wozds, oz 
- perhaps againſt Words, were an unſufferable Wilchick: And the Makers of 
the Stat. find themſelves intangled with this Miſchief, and therekoze in a 


kind of implied Contradiction conclude exp2eflp againſt it: Fo2 thep ſay, 
that the Grant ſhall be gsod notwithſtanving, not naming of any of the Ho- 


nours, Cc. compziſed and mentioned in the G2zant, So it muſt be mention⸗ 


ed, and therefo2e cannot be unnamed: Allo the Wozds are fo2 the Things 
contained, fo the not naming cannot ſtand. 
Mo co underſtand it not named, that is, not particulariled, is vain! 
Fo: ik the King grant all his Lands and Tenements in D. it is good with- 
our Quantity oz Qualitp, 30 H. 8. B. Pat: 95. ſo it is indeed but au Overton» 
of Woꝛds either not pomble, oz fruitleſs. | 
Again, Jom of Opinion, that a Gzant of the AJand? of D. ts the Ring, 
92 by him habend. cum Sale, is void fo2 S. fa a Gant to one in perpetuum 
gives not Fee bp his Statute : Foz, though there be a Meaning in the Lat- 
ter Cale and Woꝛds 1n the kozmer, pet neither are perfect and tertain, 


Peil 244. Ant. 161. 
2 Ro. 5 3 Cr. 58, 
$SC3. Co. L. 7, 


no: proper to make a Gzont, foz Sale is not granted. And ſo it is not a 


naming in Effea, and the Statute ſaith, Albeit the Woꝛds, cc. ſo it re- 
quires ſenſible and eſſenual Woꝛds and Sentences. And touching the other 


Cale, the Favour of a Deviſe is petuliar to that kind of Convepance. 


Now 
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Heard ver. 
LSkervile. 


Reple vin. 


Brownlow, 
Devon. 


Meſme Caſe. Hutr. 
15, 19. Winch, Eat. 
1045. Mo. 885. 
linage, Br. 8. 


6 Co. 5. a. Dy. 79. 
Plo. 42. b. 


1 Lutw. 4. 


Demurrer ge icral 
What ſhali bz: Form, 
what Subſtance. 


No the Conference of latter Starutes of Confirmations of Patent and 
ants, to and from the Ying, will make the Lountp and Liberals 5f 


is Statute to Subject moze evident and perſpicuous ; fo2 this Statute be: 


ing taund too large againſt the Ring, the Statute after made to that Pur⸗ 
pole fo2 Confirmarions, went in Diminution and Abatement as to the Be; 
nefit of the Subject, being pared and ſtill going leſs in latter Times, ag 
Pardons in Parliament allo do, againſt the King. | 


And therckoze 34 Henry the 8. though it have a general Clauſe of all Clau⸗ 


ſes and Matters koz the King ; pet koz the Subjec, it concludes only upon 
the ſpectal Faults particularly ſet down. 


The Statute 1 Edw. 6. of Chanteries, the other Statute x Edw. the 6. gf 


Confirmations; though it be in one Point ſtrange (koz it cures only Gzantsg 
made by the King; and not to the King) pet it doth not confirm the G2antg 
by the Ring; but foz the ſpectal Fault the Statutes 4 & 5 P. & M. 18. K 43 
Elizabeth, have a general Concluſion fo2 the Crown; but fo2 the Siiþjec they 
extend only to particular Faults. But 18 & 43 Eliz. expꝛeſlp, that they ſhall 
be taken with a beneficial Conſtruction. And thele three latter Statyres 
do extend their Bencft and Favour ro G2ants made onlp to the King him⸗ 
ſelf (as the reſt did) but alſo to Gzants made unto others to the King's Uſe, 


Heard verſus Baskervile. 


( 295 ) | 
Mich. 12 Jac. Rot. 650. 


| Illiam Heard b;ought a Keplevin againſt Richard Baskervile the Deken⸗ 


3 dant, as Dapyliff to John Dinham Eſquire, cognovit captionem, fo? he 
ſaith, that long befoze, Fc. one Thorne was ſeiſed. of the Place, Ec. in Fee, 


Co. and 12 E. 2. granted a Kent of two Shillings, with a Claule of Diſtrels, 
unto one Millington: And that he died ſeiſed, after whole Death the Nenn 
deſcended unto another Millington, as his Couſin and Heir, without chewing how 


hig Couſin; and then ſhews, that the latter Millington 21 H. 8. did grant un⸗ 
to one Dinham and his Heirs the ſaid Gent in Exchange; which was cre: 
cuted on both Sides. And then conveps the Rent down bp Defccit unto 
Dinham, in whole Night, Fc. upon which Conuſans the Plaintiff demurred 


_ generally, 


And the only Queſtion wheꝛeupon the Court ſtood was, whether the not 


ſetting down of the Manner of Couſenage, were Matter of Subſtante, oz on- 


Ip of Fo2m, ſuch as bp the Statute of Demurrers 27 Eliz. c. 5. ought to be 
particularly (ct down, o; elſe no Advantage to be taken of it. 
This Cale as being of great ConſeguenIe in the ule, was argued b 


the Judges publickly, and adjudged foz the Defendant, Warburton only ' 


diſſenting. = 9 5 
In this Caſe all the Parts of the Statute were conſidered, the Title is 


fo2 the Furtherance of Juſtice; that is Juſtice final and definitive, which 


ends the Controverſie bp deciding it, acco2ding to the verp Night. Fo? eve⸗ 


rp ſeveral Action, oz Suit, hath a kind of Juſtice which map be called in- 


terlocutozp, in which a Man map fail, though his Right be good, ag fo! 
want of Fozm befoze this Stat, which bred much Charge and Multiplitity 
of Suits, and was alſo a Yinderance ok that definitive Juſtice, which this 
Statute intends to further. | | 1 
Now the Moderation of this Stat. is ſuch, that it doth not utterly rejet 


-Fo2m : Foz, that were a Diſhonour to the Law, and to make it in Effe no 


Art: But requires onlp that it be diſcovered and not uſed as a ſecret Snate 
to intrap. And that Diſcovery muſt not be confuſed and obſcure, but (pe. 
cial, therekoze it is not ſuffcient to ſap, that the Demurrer is fo2 F02m, but 


he muſt expꝛeſs what is the Point, and Specialty of Fozm, that he requires. 


And ſo is the Wozd and Meaning of the Stat. 


Now then, the main Queſtion is, what is Matter and what is Fol, | 
within the Meaning of the Taw? The Stat. beſt expzeſſeth it (cif in this, 
fo? it divideth it ſelf into two main Members, which are membra dividents i 


Firſt, Want oz Jmperfection of Fozm. 
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and do not p2oduce his Pꝛobate o2 Adminiſtration, it is not holpen, 
So ik a Man plead a Convepance of a Bent, 02 the like, that cannot paſs +12. Syder. K. 98, 249. 
without Dced; without p2oducing the Deed in Plea, it is not holpen: Fo? Hob. 38, 233. Cr. El. 
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Heard ver). 
Baskervile 


Li 


A 


| . | 0 

Sctond, The Matter in Law oz verp Right, ſcil. the true, meer, oz very Co. L. 12. a. 
Nighez to which muſt be addrd that which the Statute adds, that this Night 
acco:zding to which Judgment is to to be given, muſt appear to the Court 
within the Bodp of the Record. . 555 

So now whatſoevir it is without which the fiight doth ſuſiicientlÞ appear 3 Cr. 217. 
to the' Court, it is Fozm within this Law: And fo e converſo whatſoever is 
wanting oz imperfect, by Realon whereof the Right appears not, is not re- 
medied as Fo2zm within this Law. ; | | 

And therefoze if an Executo2 oz Adminiſtratoz b2ing an Action of Debt, Morſtcans Br. 82. 


. . „592. Pal. 173. 
is not enough fo2 the Partp,to ſap that he is Executo?2,o2 that ient was granr- . K . 


ed to him; but the Court muſt lee and adjudge of it, oz elle the Right ap- 
pears not, and the adverſe Party map cauſe the Deed: to be inrolled, which 
makes i a Part of the Plea, whereupon the Court ſhall judge whether it 
moaintxin the Plca oz nor. 


Ss ik the Means be wanting wherebp the Night ſhould be made to appear, pog 30). accord. fen. 
it is uncurable: As if a Man bzing on Action of Debt upon an Obligation, 55 6.4 Cre 358, 85 
and p2oduce it, but ſap it be made bepond Sea, 02 in no Place, a general De- j sss. 


murrer ſerves. And fo2 the ſame Keaſon two Affirmatives without a Tra- 

e is not holpen, becauſe it admits ns Trial, without which the Court can- 

not the fight. | fs 

It a Man being an Action upon an Obligation ro perfozm an Award, tbe 1 8 4 
Defendant pleads no Award made, the Plaintiff replies and ſhews the A⸗ Ye. 153, 
ward: Now here is a full Iſſut, a Negative and an Affirmative: Yet if the 

Plaintiff doth not alſo align the Beach, the Dekendant map demur gene- 

rally, pet that Bꝛeach was not traverſable, but the Plea as between the Par- 

ties hath an Jiſſue befoze. And this is but an Excreſcence o; Surpluſage. But 

pet becauſe it doth not appear to the Court that he had Right o2 Caule of Ac⸗ 1 

tion without it, it is Matter, and not Fo2m, to ſet it kozth ko: Inkoz mation “ 


| of the Court. And this is a Cale of ſome Singularity upon this Statute, 


But now to the Caſe in Queſtion, the Deſcent to Millington, as Couſin and 
Heir, is the Subſtance and Bodp of the Plea : And the reſt which is required 
under, vizt. is but a Specification and Explication of the ſame Thing bp 
Manner how it is, which is not the Point iſſuable, but the general Deſcent 
as it is ruled in the Caſe of Challenge fo2 Couſinage, 14 Eliz. Dyer 319. 9 E. 4. 
3. & 19 Hl. 8.7. and Note that this is Matter of Fac to be tried by Jury, 
whether it were pleaded generallp oz ſpectallp : So it is not like the Caſes 


ok not ſhewing Deeds, o; the like, whereof we ſpeak befoze, whereupon the 


Court 1s to judge, 
Note Wimbiſh and Talboys's Caſe, Plo. Wimbiſh and his Wife plead, That Pio. 4. b. 
the was the Perſon ro whom the Intereſt of the Land did belong, after Eli- 
zabeth Talboys; and the Opinion of the Court was equal, whether that were 
well o2 not: Yet that was at the Common Law bekoze this Statute, but in- 
decd the Plea followed the Wo2ds of the Stat. 11 H. 7. which were in the 
General ; whereupon thep replied, that maintained the Plea, and that was 
lefs certain than this, fo2 ſhe might be next either by Deſcent oz Purchaſe, oz 
by Reverſion oz Gem. 
Now Where it was objexed by Warburton, that if the Pedegree had 
been let down, the Plaintiff might have pleaded a Keleaſe of anp of thoſe. 
Anceſto2s, oz pleaded Baſtardp in anp of them: Jt was anſwered, that the 
Traverſe of the Deſcent of rhe Kent to Millington muſt have been the Iſſue in 
LE N and would have ferved, and ſo will, though che Pedegree be not 
Note, That as a Demurrer at the Common Law did confeſs all Matters 
fozmallp pleadcd ; ſo now by the Statute, a general Demurrer doth confeſs 
all Matters pleaded, though unkozmallp, acco2ding to the Fozms meant bp 2 Cr. 161. Dy. 89. 
this Law, Foz ſuch Fozms are now not material, not being expzeſſed in C. 465 


the Demurrer. 


Dh Lord 


2 Cr. 172, 613. Bu's. 
200. Cr. Jac. 299, 409, 
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Entr. 1165. 22 UH. 6. 


Brownlow. 


2 Leo. 174 Accord, 


8 | 
W. Igft. 3. a. 
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Darcy ver/. 
„Askwith. 


Lord Darcy verſus Askwith. 


Hill. 15 Jacobi. 


Melme ca. Hurt. 19. 

Ro. 2. 823. Winch. 

I8. 5 Co. 12, 

een corum venditionibus, magno maeremio, magnis Arboribus, mineris carbonum, &c. 

General Words will in tam amplis modo &. &c. prout the Teſſoz habuit vel jure habere potuit, foz the 
imb. ell Term of 8 Pears, and tonveped the Keverſion to the Plaintiff, and the Teac; 


Timber. 


dants plead that they felled thoſe Trees fo: the making of Punchions, Coꝛteg, 


Nolls, Holl-ſcops, and other Utenſils in and about certain Coat-Mikes, Pa. 
cel of the Demiſe; and without which thep could not dig, and get the goals LO 
out of the Pits, and did beſtow the ſame Trecs accozdingly, whereupon ry: — 


Plaintiff demurred in Law. i | 

And firſt,there was no Queſtion made, that the Zeſſees might fell Timber, 
by Fozce of the general Wozds, becauſe thoſe Wozds are concluded under a 
Term, which argues that it gives not the Trees, as it is reſolved 2 Eliz. Dy; 


Moo. 831. Accord. 
the Trees fo2 the Uſe of the Coal-Mines. Fo2 the Szounds was agreed ten. 


11 Co. 48. A, 


_ pore E. 1F.Gzants 41. that the Gꝛant of a Thing did carrp all Things included, 


without which the Thing granted cannot be had. But this Caſe was ad⸗ 


2 a : 70, 190. 
underſfood of Things incident and direalp neceſſary, Thus, it J give you 
the Fiſh in mp Waters, pou map Filh with Nets, but pou map not cut the 
Banks to lap the Water dzp. J 
bertp to take and carrp them awap. So the Law that allows a Fine levied 


16 Co. 42. b. 
Ant. 224. 


Caſe it was firſt agreed, that this ſhall be taken foz a Mine opened ſince the 
Leaſe, becauſe that is ſtrongeſt againſt the Defendant that pleads it. Ney 
8 then if Mines had not been granted by ſpecial Name, it had been Waſte to 
5 Co. 12. Co. L. 54. b. open a Mine of new. 


727 05. EO Ta. Power to change the Nature of the Thing demiſed ; he cannot turn Peadow 


L. 43+ b. 


no decap the Pale of Park: Fo? then it ceaſeth to be a Park, noz he may not 


deſtrop oz d2ive away the Stock o; Bzeed of anp Thing, becauſe it diſherits | 


and takes awap the Perpetuitp of Succeſſion, as Villains, Fiſh, Deer, poung 
Sp!:ing of Wods, the like; but he map better a Thing in the ſame Kind, as 
bp digging a Meadow, to make a D2ain oz Sewer to carrp away Water. 
A Leſſee map build a new Youſe where none was befoze, but that muſt be 
\ Things waſtable, neither to build noz repair it, though it be never lo necdful. 
And pet if he keep it not in Kepair, an Aaion of Waſte lies, though the 
Writ be in Domibus dimiſſis, 42 E. 3. 22. 17 E. 2. 17 E. 3 Fitz. Waſt. 118. 101. And 


Ohn Loꝛd Darcy bꝛought an Action ok Waſte againſt Robert Askwith and | 
John Marſhall, upon a Leaſe made bp one Edward North to one Arthur Den.“ 
ly, 34 H. 8. of the Mano? of Swillington, and had general Wozds, Boſcis, bol. 


to the Defendant, and then aſſigned Waſte in felling of Oaks. The Det, _ 


180, And 23 Eliz Dyer 374. But the only Queſtion was, Whether by Zhi; | 
cation of the Law, bp leaſing the Coal⸗Mines, the Leſſoz gave Power to fell 


J grant o2 reſerve Wods, it implies a Li- 


by an Jnfant, allows him likewiſe to declare the Uſes; but in the principal 


Fo2, it is generallp true, that the Leſſee hath na 


into Xrable, no2 ſtub a Wod to make it Paſture, 20 H. 6. x. no? dzp up an 
antient Pol o: Piſcarp, 5R. 2. Waſt. 97. no2 ſuffer G2ound to be ſurrounded, 


Co. Lit. uncore ceo eſt gyerp Wap at his own Charge: Foz he muſt neither take Timber oz other 
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judged by the Court una voce, againſt the Dekendant koz that Gꝛound is tobe 


21 H. 4. 34. But ik the Leſſo2 builds a Youſe after the Leaſe, the Leſſee is not 


bound to keep it in Repair, 49 E. 3. 1. | 
Now upon the like eaſon, though it were no Waſte to open a Mine in 
this Caſe, as it would have been if the Demiſe had not been of Mines by 
ſpecial Name; pet it is like a Youſe new built; foz Maintenance wherco!, 
the Leſſee can fell no Timber, and ſo much wozſe, as a new Houſe betters and 
increaſeth the Inheritance, whereas the making and digging of Mines de⸗ 
caps, and perhaps deſtroys the Inheritance of the Wine. 


Aud therefore it | 
is againſt ieaſon to make one Waſte to maintain another, And fo the Dif 
ference is apparent between this Caſe and the Liberties incluſive of Bouie-bo!, | 

Fair-bor, Bedge⸗bot, and the like, which all tend to thr P2cſervation of the 


Thing demiſed, and Plough-bot depends upon the Favour of Tillage, 2. | 
3 — vas 


\ L 


Vicars verſ. | Counteſs of Fry | ns 
0 Langham. burie' 8 Caſe. 


ä 


© d os the Judgment and ieaſon of this Cale, Which J did deliver at the Re⸗ \ 
© | f the reſt of the Judges foz us all. 1 85 

i Afid J am of the ſame Opinion, though the Mine had been open at the oy 
Time of the Leaſe, and though both Leſſo2 and Leſſee had uſct40-4ake Zim- 

ber foe thoſe Purpoſes : Fo2 the Leſſo2 might uſe his own as pleaſed him, and 

V |} wh Wrong of one Leſſee cannot Warrant another's Wrong. 


( 297 ) Vicars and Langham. 


Error. 


A Writ of Erroz Was bought in the Trchequer-Chamber, upon a FJudg: Jerk. Cent. 310. 


after th) Jury made full bp Tales, then the Plaintiff challenged the whole 88 
2 by Exception to the Sheriffs; Whereupon the Jury was quathed, and 
ga anew Jury impanelled by the Cozoners; by Which the Cauſe Was tried, 
= Now the Treeption Was, That the Plaintiff having pꝛap'd a Tales to the Werbe ee, 
= Sheriffs and obtained it, Was eſtopped ta challenge the Pannel ko: Erceyti- by Neceſlity, 
bon ts the Sheriffs, | 
a pe was reſolved, That there could be no Challenge neither to the Pan- 
nel, W to the Poll, till firſt there were a full Jurp; \o that the Jury not 
appearing full, there Was a Neceſſity to have a Tales, oz elſe the Challenge 
- could not have been taken: And lo the Cauſe would have remained pro defectu 
- Juratorum, if that the Plaintiff had not p2ap'd it, fo2 the Defendant would 
-- not, and fo the Judgment Was affirmed. | 
" "0 And Note, that in this Cale there Were none (W021 bekoze the Challenge, 
| but only impannelled. But if the principal Pannel do unte appear full, 
then the Challenge mult be taken to the Pannel befoze any be [wozn, 02 elſe it 
comes too late. | | 
Note that where the Plaintiff ſucs his Ven. fac. to the Sheriff, he is not 
eſtopped therebp, to challenge the Pannel fo2 Rindzed oz other Canſe that 
was befoze the Ven. fac. And though a Juroz map be challenged fo2 a Cauſe 
happened ſince he was ſwozn, yet the the Pannel cannot be fo; fo2 no ill Ak⸗ 
feaion of the Sheriff, ariſing ſince the Jurp [wozn, can make the Jurp ſuſ- 
pected, that was impanelled bekoze. e 


(298) 


T was adjudged, that where one had a Common appurtenant to ten common Appurte- 


ment given in Exchequer between Vicars and Langham, and the Ceroz ns may ve ter 


aligned Was, that the Sheriffs of London having returned a Jury, and they made by the Sei, 
being called, and ſome not appearing, the Defendant p2ap'd a Tales: And aer a Tales prayed 


— — yu 
7 ö N * 
by © 


l 


Acres of Land fo2 all his Beaſts, levant and couchant upon the lame, name ſhall be appor- 
and ſold Part of it, That the Common ſhould be appoztion'd, and everp one 274 p62 Pivition 
ſhould have Common ko; his Beaſts, levant and couchant upon his Part: 1071, er 1074. 1 Cr. 


Foz, there are Things entire in leveral Degrees, ſome that cannot be divided /, Ny 39 Co. 


2. 


by ann Ad of the Parties, as Warranty, Conditions, and tuch other, which c get. aw. 
pet by Ac in Law are divided. But the Caſe of Common is not fo ſiric an 27 C3, .. 


C'' 15, Conter nag. 


ion . 


Entirety, and the Miſchief of Generality of the Caſe requires an Extent 
for the common Good, 1 


( 299 ) Counteſs of Shrewsburie?s Caſe. var. Chamber. 


IF the Star:Chamber the Counteſs of Shrewsbury, Dowager of Earl Gil- $rar-Chamver punifh. 


if bert was fined ten thouſand Pounds, and committed to the Tower fo © eto co 6nts 
„that, being called to the Council Table, and interrogated Ne. * ve G. of Stars 
had heard, oz thought of a ſuppoſed Child which was rumoured that the La- C0 ,. 

dy Arbella ſhould have had, the refuſed obſtinately to make any Anſwer, ko it 

was judged that this was a Queſtion of State ; fo2 there is not one Thing 
that doth moze concern the Peace of a Kingdom than the Certaintp of 
the Koval Line, infomuch as ſuppoſicicions Perſons have raiſco as 
great Commottons and Troubles in States, as the Dilcoꝛds of true Heirs 
— and Deſcendants. As in the Cale ok Perkin Warbeck, here at Home; and 

counterkeit Sebaſtian of Portugal, and Mouy others. And lo this was an Exa⸗ 
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racke e's ol Exeter. 8 
fverſ. Lady Rolle. 


minhtion pꝛoper foz the Conncil-Table, and of their Auriſdicion and Cogn, | 
ſance, and therefs2c to denp to ſatisfy the Ring and State in a Point herein 
they are ſu nearip'intereſted,is to deny a Part of Allegiance, Which rcquireg | 
all Buties that tend to the Good and Pzeſervation of the State; and that 
ns leſs f62 the future than to pzeſent Time. This Lady Was the mozs p2e;. 
ſed to anfſWer this Matter, becauſe being moze familtar and inward Witz 
the Ladp Arabella, than anp other, ſhe mult needs Have falſified the fumous 
fo2 all Wen of Underſtanding held it to be untrue. 


(300) Traske's Caſe. 


bd - 


Star Chamber puniſh. T NR the Star⸗Chamber likeWiſe, one John Traske, a Miniſter, that held O⸗ 
e 1 pinion that the Jewiſh Sabbath ought to be obſerved, and not ours, and 
be upon Grounds of that We ougrt 10 abſtain from all manner of Swines Fleth : Being exami⸗ : 
Herely and Schilm. ned upon theſe Things, he coufeſſed that he had divulged theſe Opiniotigapy | 
had laboured to bzing as many ta his Opinion as he could, And had alſy _ 
Wzitten a Letter to the Ring, Whercin he did ſeem to tax his Wajeſtp of Hy: = 
pocxrifie, and did expzeflp inveigh againſt the Biſhops, High Commiiſionerg, _ 
as bloodp and cruel in their P2oceedings againſt him, and. a Papal Clergy, _ 
Bows He being called Ore tenus, Was fentenced to Fine and Jmpziſonmsax; 
not fo2 Holding thoſe Opinions, (i62 thole Were examinable in the Etelefaſt, 
cal Courts, and not here) but foz making of Conventicles and Fagiong by 
that Means, Which may tend to Sedition and Commotion, and foz fcanda- 
lizing the King, the Biſhops and the Clergy. 


Star-chamber. | ( 301 Counteſs of Exeter verſus Lady Roſſe. 


Term. Mich. An. 16 Jac. 


What Examinations J N the Star⸗Chamber, in the great Cauſe between the Counteſs of Exeter, 
bind in the Star- the Ladp Roſſe and others, becauſe the Ladp Roſſe and one Sarah Swarton 
Chamber. her Maid, Had charged the Countels of Exeter, that the Had delivered unto the 
| ſaid Ladp Roſſe at Wimbleton at the Earl's Houſe, in a certain Chamber 
there, a Paper Wirten and ſigned by Her lelk, (as ſhe ſaid) containing a Con- 
feſſion of certain foul Faults, and a Submillion thereupon, Which was ſhew⸗ 
ed unto the King. His Majeſtp commanded Serjeant Crew, and Serjeant _ 
Moore of Counſel of either Side, to go to Wimbleton, and there in the ſame 
Chamber, to examine the Lady Roſſe and Swarton, upon all ſuch Things as 
upon their View of the Place, they might judge likely to diſcover the Truth 
92 Falſhood of the ſame Matter; Which they did acco;dingly without Oath, 
Nobo the ſame Perſons being atterward examined in Court as Defendants, 
upon all Things that the Plaintiffs lifted; they did further examine them 
upon Interrogatozies, Whether that Declaration Which they dad made at 
*._,. ...* Wimbleton befoze the two Serjcants Were true oz not, but thep did not ſhew 
them that Declaration now, whereupon they anſWered that they Were true. 
Neo upon Motion in open Court, it Was reſolved that theſe Examinations 
Vere not Well taken, fo: no Man is bound bp an Examination in Court, till 
firſt he Have adviſedlp read, peruſed and cozreged it, as he ſees Cauſe, and 
then finally concluded it. Therefoze this being firſt taken Without Oath, 
there Was no Heaſon to bind them to it by a new Oath by Memozp Without 
Keview, and therefoze by Ozder it Was luppzeſſed. Nevertheleſs becauſe it 
was like that the ſaid Cxamination might ferve the better to diſcover Truth; 
it Was o2dered that the ſame their Declarations ſhould be ſhewed them, and 
they re-examined upon them. And ſo then Were. 
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Philip L. Stanhop verſ, Biſhop of 3 
Miles Williams, & James 'Adamſon. 


n 8 a. 


(: Philip L. Stanhop Plaintiff, the Biſhop of Lincoln. Miigg_ Willa Quere Imped. 
8 K and James Adamſon Defendants in 4 


Quare Imped. 
9 E Plaintiff declared, that the Pꝛioz of Shelford was ſeiſed of the Mai⸗ winch, Entr. 825. or 
T ety of the Advowſon of tuo Parts of tze Church of Rippingale, and one 3'- Lege 6e Prior 
Sir John Denham of the other Motetp, to pzefent by Turns,  ſiffers an Uſurp/.inn, 
That the Church being full of one Brerely, the P2102 With Conſent, Ec. did ue 2 N 
grant the next Avoidance unto Bryan Higden. Then he ſhews the Difſoluct- Rewe 
on of the P2io2p, being under trag hundzed Pounds per Annum by the Stat. Tvis n 
27 1 whereby the P:iozp is given to H. 8. and all Advowcſons, Nights, 8 
Exffics and Conditions belonging to the Pꝛiozp, as largely as the P2192 
had them; and that H. 8. granted the P2192p, the ſaid Moietp ok the Ad⸗ 
vowron and all Advowlons, and Hereditaments unto Sir Michael Stanhop 
and his Mike, and ta the Heirs Malcs of his Body, in as large and am- 
be Manner and Fozm as they came oz ought to come, Fc. to the Ring by 
the Ita. | | 
That Brerely the Incumbent died, and one Margaret Brerely (to Whom the 
next Avoidance Was come) p:cfented Robert Colingwood, the elder, who di⸗ 
ed, and then Lyſter Who had the Advawlon under Denham, pꝛeſented Robert 
Colingwood the paunger, and he dying: Now the X. Stanhope being Heir 
Mahale pꝛeſented and the De-cavants diſturbed. 
© James Adamſon, as Parſsn imparſonee of the Pꝛeſentation of Williams, akter 
ſoine P2oteftation toz2 Plca, ſaich that King H. 1. Non conc. præfato Michaeli | 
Stanhop & Anne uxori ejus præd' duar* partium Eccleſiæ præd' modo & forma prout, | 1 
&c. Whereupsn they are at Jſſae. | © | 
Tye Jurp find tgat Henry late Pꝛioz cf the late diſſolved Pꝛiozp of the f 
bleſſed Mary of Shelford, Was ſeiſed of the Advoaſon of the too Parts of the 
Church of Rippingale, to pꝛeſent in everp 8ther Turn in the Kight ofthe £2192, 
ut de uno groſſo in feodo, &c 
And that one Sir Henry Gray lnigt Vas leiſed of the other Maiety of 
the Ldvowſou of the ſame tua Parts of the Churrh afszeſaid ; that is to ſay, 
to p2eſent to the lame Church afozelais, in every other Turn being doid, ut de 
uno groſſo feodo, &. And that the Church became void, and that the afs2e- 
laid Pꝛioz pꝛeſented Rob Ednam to his Turn, in the Time of R. 3. who was 
admitted, Fc, | 
And that the Church became void by Nieſtgnation of Rob. Ednam ; by Rea⸗ 
fon whereof Henry Gray pꝛeſented in his Turn one Tho. Dixon, His Clerk, wha 
Uas admitted in tempore H. 7. „ 
And that pꝛedict P2io2, 6 Aprilis, 21 H. 8. granted unto Brian Higden, &c. 
The firſt and next Advowſon of the ſaid two Parts of the Church ato2eſaid 


* Dp PFoxce Whereof the laid Brian Higden Was poſſeſſed, and the Church b 
bpbpoid bp the Death of Thomas Dixon. PO ye CnreY became 


And that 25 H. 8. James Foljambe, Having no Right, Ec, by Uſurpation up- | 


on the ſaid Brian Higden, &c. pꝛeſented Edward Brerely his Clerk, tho Wag” 
* ih 25 H. 8. and continued Parſon of the ſaid Church until hr OG. 


And the ſaid Edw. Brerely being Parſon, and Brian Hi den, Et. being poſſel⸗ 
ed of the ſaid Advowſon ko: the firſt Avoidance thereof de jure & I we 
And the afo2cſaid Pꝛio: being ſeiſed, bc. of his ſaid Moietp of the Advow- 
| 4 _ 1 the ſaid two Parts of the laid Church ſive de jure aut titulo prout Lex 

e pooſtulat. | 

Then the Stat. 27 H. 8. fo2 the Diſſolution of religious Douce 
| . £0 2 Value gf Ly e ha i" 3 NA 1 religious 
dDoaules ura ingreflus, conditiones, Fc, to the Monaſteries be i 3 
4 King, and find that Shelford had not above 1 


two hundꝛed Pg A 
by iealon Whereof the King Was ſeiled 1 — Avg per annum, 


Rrownlow. 
Lincoin, 


Paſch. 14 Jac. Rot. 1030. 
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4 \ Philip L Stanhop »erſ. Biſhop of Lincoln, 

288 , . cans e 
< | Miles Williams, & James Adamſon. 

o 3 \ 2 ; * Wa | 8 — | 
And afterwards King H. 8. by his Letters Patents dated 5 Februa, a Y. 
31 regni ſui, granted the Mano of Shelford, with the Appurtenants an 
Riechezies, Tithes and Ycredicaments in Rippingale and other Places to the 
{aid late Monaſterp belonging in as ample Manner and Fozm, as thep came. 
o2 ought to come to the Ring by the ſaid Stat. excepting the Advowſong 5 | 
t 
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the Dicarages ok Churches, whatlocver of the Pzemiſes not appꝛopziate, 

hold to them the ſaid Michael Stanhop, and Anne his Wike, and to the hei 

Males of the Eodp of the ſaid Michael Stanhop; and ik upon the whole Mat⸗ 

ter, c. quod conc. tunc conceſſit, & fi non, &c. tunc non conceſſit. 8 

And Jam Opinion that this Verdict is againſt the Plaintiff, and ſo he 

ought to be barred. | 'p 

Foz the moze clear Carriage and diſtinct Underſtanding of mp Opinion iy 

this Caſe, J will make it into three Points. | 5 

1 Point, The firſf, Whether the Pꝛioz in whoſe Time this Uſurpation upon Higden 
the Gzantee was, oz his Succeſſo2 after him, if the Monaſterp had ſtood, 
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ſhould have had the Advowſour it felf, oz a Quare Imped. upon the next Avoid: 
ance, oz muſt have been d2iven to his Wzit of Night to recover it, as thewar ©» 
appears, and as it is found in this Derdict: Foz if he were d2iven to hig = 
Wit of Right, then the King could neither take no2 give this Advowſon. 
And as to this Point, J hold the Verdict uncertain, and therefoze if there 
were no other Thing to warrant Judgment, it would require a Ven. fac, d 


181 419108 ovo. > 
#14 Jill | 2 Point. _ Secondlp, Admitting that the Succeſſor might have had a Our red. 


3 


per whether the King upon the Statute ok Diſſolutions, map have the ſame | 
Nemedp upon the Avoidance; and { think he might. 5 
2 Point. Thirdlp, Admitting the King might have had that Nemedy by Porte of | 
5 that Staiute; Yet whether the Gꝛant ok Ring H. 8. in luch Sort and by ſuch 
WMoꝛds as it 1s, doth give the Advowſon o2 Action koz it, to Sir Michael Stan. 
hop, o his Heirs, either by the Common Law oz by the Yelp of the Stat. cf 
27 02 31 H. 8. of Monaſteries, and 7 think it doth not give it, 
1 Point. As to the firſt great Point, J will conſider the Statute ok W. 2. cap. x. di 
ſtinalp upon thzee ſimple and ſeveral Points, which fall out direaly into this, 
Firſt, What Perſons are reltevable bp it, and what not. | 
Setondlp, In what Caſes, and what not. x 
Thirdly, In what Manner, and by what Means. 
To the Firſt, What Perſons are relievable? | 
Firlf, Heirs themſclves, and thoſe within Age (upon Uſurpation had up- _ 
on them) were dꝛiven to their Wzit of Night bekoze this Statute at the Con⸗ 
mon Law, as appears firſt bp the Statute it ſelk, which is cxpꝛellp lo; and 
alſo in 31 E. 1 Fitz. Qu. Imp. 186. where the Plaintiff fn a Qu. Impedit, count: 
ed of a Pꝛeſentment inthe Time of R. 1. the Defendant being a P2102 ſaid, 
That he and his Pzcdeceſſozs had pzeſented four Perſons laſt. The Plain 
tiff replied, That thep were in the Minozitp of him and his Anceſio:s; and 
it was adjudged againſt the Plaintiff, becauſe he had no Seifin, but had 
| 1 luffered Uſurpations befoze the Statute, and pet it was in the Caſe ok De 
in ſcent: and ſo the Opinion is clear in the Cale of -35 H. 6. 60. and Boſwells 
MIN 9 Caſe, Co. lib. 6. 49. reſolved. | 
| 


Dy. 259, 1113. 37 6. And therekoze, there are no Perſons relieved but thoſe that are Heirs, as in 
LETS CQO, ge, b Degree of Heirs, that is, in bp Inheritance and Deſcent of the Advoilun 
WE AI —=-w2onged ; wherein the Woꝛds of the Law are full, koz it is not penned in the 
Mt Woꝛd of Inheritance: As thus, Whoſoever ulurps upon Advowſon of $1 
Al heritance of an Inkant, oz a Man of full Age, in the Time of a Guardian 
or Tenant fo2 Life, oz the like: Non ſint ita prejudiciales, &c. fo2 the No, det 
Inheritance in abſtracto is equivocal, Foz, the Moꝛd hæreditas is indiffercut, 

and hath Kelation as well ad infra ag ad ſupra, as well to the Time deſcend 

ing as the Time aſcending. And therekoze an Eſtate of Fee-ſimple, that)! 
have purchaſed, is not impꝛoperlp called mp Jinheritance, becauſe it mag 
deſcend and be inherited from me, as well as that which J inherit from ano 


Co, Li. . Li. ther, and deſcends to me as Littleton hath it, and foz this Geaſon, fo. 3. 
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7 = | Bs the Writ is of the Wife's Purchaſe in her cui in vita quod clamareſſe 
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redicatem ſuam: but the Statute is penned in the Wozd heres 62 Hæte- 
ſingle and cannot be ſtrained, but to that he hath as Heir, End 


i e eradne 
„dds, Which 1s | A 
e uf, Wyn in the Pꝛeamble it puts twa Cales. oy 1 it 
Q 2 Firſt, Hzredes infra ætatem exiſtentes per fraudem & negligentianr*Enſtodum. | 
Fee ſecond, Hæredes etiam live Majores, five Minores per negligentiam vel fraudem 6 Co. 52. « | | 
Ik Tenant bp Courteſie, Dower, Life, Years oz Tail, were maup Times diſ- ; | 

. > idherited, oz at leaſt put to their Woit of Right, and in Cale, were altogether ] 

diſherited. N FC | 
Then kollows the Purview, which two Branches anſwer the two Bꝛanches 5 

e ok the Pzcamble, Statutum eſt quod hujuſm. preſentationes non ſint hujuſm. rectis g 
bhuaredibus ({upply infra ætatem & in cuſtodia exiſtentibus) Aut illis (\fupplp hæredi- = 
bus ſive majoribus five minoribus) ad quos poſt mortem aliquorum (ſupplp vel termi- = 
> num annoruin, &c. hujuſm. advocationes reverti debent ita prejudiciales quin quo- ih 

n tieſcunque aliquis jus non habens tempore hujuſm. cuſtodiarum preſentaverit, (there 
, iz pour firſt Bzanch carried through.) | # | 4 
5 Thep/allows the ſecond Bzanch carried thzough, vel tempore of the Tenant 'I 
e in cr, Courteſp, Life, Years oz Tail, in proxim, vocationem, poſtquam hæ- | 
8 redes ad ætatem pervenerint. ; | „ | 
ELTdtT̃.h)here is the firſt Clauſe an{wered again, vel advocatio poſt mortem tenentium 1 
fein forma pred' hæred' plene ætatis revertetur, habeat ſcil' id' hæres eandem Actioneni 1 
e 3 & recuperationem per brevem Poſſeſſiorium qualem haberet ultimus anteceſſor hu- | i 
julm. Yæredit. | a. 
d. FE ; po, => have hæres thtoughout all Places and Caſes of the Pꝛeamble, and in 4 
le the Purview laid together. And the Strength of the Proviſo 18, habeat eandem 4 
AActionem, &c. qualem haberet ultimus anteceſſor hujuſmodi hæredis, &c. {1 
Y Theſ? are the verba remedialia vel operativa, the reſt make the Caſes, theſe | | 
j give the KXemedy, and are bounded within the two Wozds Heirs whoſe An⸗ {1 
5 keſtozs had Night to the Advowſon. Alſo no Uemedp is given by this Sta⸗ 14 
|  rute but fo2 Heirs, as appears, E. 2. Fitz. Qu Imped. 43. An Abbor Defendant | | 
plweaded the laſt P2eſentment bp himſclf, and the Plaintiff would avoid it be⸗ 1 
* ing a Woman, becauſe ſhe was then Covert, and alſo within Age: It was ' | 
. anlwered, that ſhe was not remedied by the Starute; becauſe ſhe was not an 1 
- Heir, but a Purchaloz; whereupon the Court gave Judgment againſt her, i 
becauſe the Statute provided but fo2 the Heir. And fo the Caſe 35 H. 6.60. 5 | if 
doth alſo agree, and F. N. B. Aſſiſe of Darrain Pꝛeſentment 3x. expzeſs. And | ff 
Boſwell's Caſe is full. But 2 E. 3. 11. it is made a Queſtion whether Heir . | 
on! Purchaſoz be within the Law and fo left, And the Statute (beſides the | 4 
ATLetter which is lo expꝛels and conſtant fo2 the Heir by Name) might verp well 1 
d be led by the KKeaſon of the Common Law, Which gives Age to an Inkant 5 co. z. b. i 
: Pieir, not fo to a Purchaſoz, though he be as unable to defend his Title as i 
„ the other. And the Kieaſon of the Pzeferment is, becauſe the Heir is in bp { if 
Ac in Law, (and the Law will make good and perfec its own Nas) and the if 
D _ other is in by his own Act, which is lekt to his own Strength, and can chal- | | 
d lenge no moze but Wight, and no Favour, as truſting to it ſelf. '| 
4 At is nevertheleſs true, that there is another particular Purview made 1:8. 32. x 1 
5 _ fox theHeltef of Women covert bp the Woꝛd hæreditas, and not hæres, thus, 1 
Hoc idem obſervetur de preſentationibus factis ad Eccleſias de hæreditate Uxoris in 11 
jl tempore quo fuerunt ſub poteſtate Virorum ſuorum, quibus per iſtud Statutum ſubve- | 12 
j niatur per remedium ſupradictum. Es Lg 1 
But becauſe the Wozd (hæreditas) is indifferent, and the fozmer Purvicw is 1 
made the Kule and Pꝛecedent of this (foz there is no expreſs Poꝛm ſpecial gi⸗ { | 
ven fo? them) but hoc idem obſervetur, &c. And per remedium ſupradictum, and | if 
f © there is noCauſe to reſpec the wife Purchaſoz, moze than an Heir within ; | 
„ Age Purchaſoz, thercfo2e this Clauſe is to be underſtood of Wives that are | 
-- Heirs as well as the other. | | = 
1 | | 4 
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then in eſſe, being a Daughter, were relievable in refpec of of her Nonage 
ſhould leeſe that Kelief. Beſides this, the ſpectal Purview of this Statute 


% : SO 
And if it be objeced that the Statute ſpeaks of ſome that were utteiYp dil 
re by ſuch Uſurpations, which cannot be, but in Cale ok a Purchaco: 
koz cfie a Wit would lie. | | 
AJ anfwex. That if « Man bekoze this Statute had purchaſcd an Advow 
ſon, and befoze Pꝛelentation had made a Leaſe, and an Uſurpation had. been 
upon the Leſſee, the Heir had been without Nemedp; but now by this Sta⸗ 
tute he map have a Quare Imped. at the next Avoidance after the Eeafe, and“ 
may lap the laſt Prefentation in his Father's Gzantoz. According to the 
Wozds of the Statute Actionem qualem anteceſſor, &c. Foz bp the Stature, the 
| ora upon the Leſſee are to be paſſed and counted as none to this Pur: 
pole. : 8 

Now though J hold this Stat. to the Letter in this Caſe of Heir, becayce 
the Statute is ſo conſtant in it; and the received Expoſition hath been lo, pet 
J allow divers Equities where the Hcaſon is the lame with the Wozd. 

And therefo;ze fo2 Equities J allow, that Succeſſo2s are relieved by this 
Stat. as well as Te” but with this Diſtinction, Succeſſozs of ſinijle Coz: 
pozations, as Biſhop, Bean, P2io2, 02 the like; and fo in Brooke, Preleut⸗ 
ment 46. and BoſwePs Caſe, and 34 H. 6. 27. OR Ws: 

But of complete and compounded Cozpozations, J hold it contrary, fo? the 
ſame Body continues that committed the Laches, which is the Reaſon of 
the like Difference taken in Crofſe and Howel's Caſe, Plowden, in Caſe of 
Non⸗claim upon Fines. | 0 1 

Again, an heir within Age, J hold relievable as well that is not in Ward, 
as is in Ward, and though the Uſurpation be upon himſelf, the Advowſon 
being in his own Hands and not in Leaſe. ._ PER | | 

Again, if an Inkant Heir ſuffer an Alurpation, and then another Avoid: 
ance fall in his Nonage : J hold that he map have his Quare Imped. fo; that 
Sccond, though the Wozds be poſtquam heres ad ztatem preveneric, Foz that 
Clauſe was put in to anſwer the particular Cafe of an Heir in Ward, put in 


the Pzeamble where the Guardian had ſuffercd the Alurpation, In Which. 


Caſe the Statute ſaw that the Ward could have no Title till his full Age. 
Foz J hold it clear, that if a Guardian ſuffer an Uſurpation, and then will 
ſurrender to his Ward, that the Ward ſhall not be relieved at anp other 
Turn during his Nonage, becauſe he ſhall be counted in by the Guardian 
to this Purpoſe. But if a Guardian in Soccage oz his Ward, after fourteen 
Years of Age, (ufer an Ulurpation, he ſhall be within the Relief at anp o- 
ther's Turn befoze twentp-one. ok 1 oe 

And therefoze J denp the Opinion of Thorpe, 16 E. 3. Fitz. Quare Imped 67. 
and Brooke 161. Fo2 it was the Meaning of this Labb, to ſnccour the Weak: 
neſs of an Beir within Age, when he maketh a Fault, but not to inkozce him 
to ſuffer a W2ong. . 9 8 

It is true, that in ſuch Caſe he cannot have a Dum fuit infra ætatem, (fo? 
the Ancongruitp of the Wzit) pet in Caſe he map enter. But in the Quare Im- 
ped. there will be no Jncongruitp. 7 | 

Again, Jam of Opinion, that if an Uſurpation be had upon one in ven- 
tre ſa mere, that at the next Turn after his Birth, he ſhall be relieved, contra- 
rp to the Jſſue taken, 11 E. 3. Fitz. Quare Imped. 158. Fo? ſuppoſe the Heir 


were it reaſonable that the Son after bozn (to whom the Wꝛong is now done 


202 Pꝛelates to be relieved againſt Uſurpation in the Vacation of their Pzela- 
cies is altogether of the ſame Nature and Keaſon. 

Again, a Gzantee of che next Avoidance is within the Equity, though he 
be not a Teſſee fo2 Years, 34 H. 6. A Kem. is within the Stat. as a Keverſion. 

A Purchaſoz map be within the Law, as if one make a Leaſe fo? Years, 
and the Heverſion deſcends to the Heir who grants it awap to l. S. and then 
the Leſſee ſuffers an Uſurpation, and the Leaſe ends. IS. at the next Turn 
ſhall have his Quare Imped. fo2 he is in loco hæredis, who wag relievable, ik he 
had kept the Reverſion, | | 
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25 In IAſſue in Tail is within the Liemedp of this Stat. upon an Uſurpa- 


tion u | 
ö r, 43 Ed. 3. 20. 3 4 H. 6. 27. 46 all. 4. Tr | 

to” © fo the 3 Point of the firſt great Point, ſcil. in what Caſes the 
- Nelief lies koz the Heir oz Succeſſoz. 

J hold it firſt clear, that if a Man have an Advowſon by Deſcent, and 
being of full Age makes a Leaſe of it, upon whom an Uſurparion is made, 
and then the Leaſe ends; the Heir at the next Avoidance ſhall not have a 


pon Tenant in Tail, pet there ts no Word koz him bur iuz the Hever- 5 Co. 59! b. 51. 


Jones 49. Accord. 


are Imped. foz, by making the Teaſe by himſelf, he is Partp to the Ne- N. B. 31. C. 


gligence and Wong. And che Wozd (Heirs) thzoughout the Law impozrs, 
that he ſhould be in as Heir of the Keverſion, wzonged by the Guardian and 
other Tenants, which he could not help. f | 
And the laſt Clauſe is moze plain, which gives ſuch Action as the An- 
ceſto2 ſhould have had befoze Demiſe, fo the Demiſe muſt not be made by 
him that is to be relieved, but by his Anceſtozs. Yet 33 H:6. 12. & 24 H. 
6. 27. admit the contrary in pleading, but Fitzh. Natura Brevium 31. C. G. as 
grees with mp Opinion. And though in the new Entries, Quare Impedit 20. 
7 Eliz. the Queen made Title to the Church of Aſhton, and declared of an 
Ulurpation upon the Pꝛiozp of C. which was ſurrendzed co Ring H. 8. and 
now the Church voided again, the Defendanc pleaded a god Gant of the 
Advawlon and traverſed the Uſurpatton, and lo left that J accompt uo Au- 
thozit g; fo: the Defendant, having a clear Title by the Gzant to avoid the 
p2etenddo Uſurpation, had no Realon to admit it an Uſurpation,as he muſt 
have done, if he had demurred. But no Man will hold, that if a Biſhop in 
Poſſeſſion of his Advowſon, ſuffer an Uſurpation, that his Succeſſoz ſhall 
have a Quare Imped. at the next Avoidance :. And therefoze 7 E. 3. Fitz. Qua- 
re Imped. 21. A P2192 Defendant avoided a Pzeſentment, bceauſe ic wa 
made in Time ok Vacation; but the other replied, that it was in the Time M. 
of his Pꝛedeceſſoz, when the Church was full, which was holden ſuffictenc 
to put the Pꝛioz's Ducceſſoz from his poſſeſſozp Action, 02 Defence to a Wꝛit 
of Kight. And the Keafon is plain, that when a Pzio2 oz p2ivate Perſon 
luffers an Uſurpation, he himſelk is put to a Wiit of Right, and then the 
Ducceſſion oz Deſcent cannot change it to a Quare Imped. fo2 the Uſurpation 
had wzought his full Effect, as ar the Common Law out of che elieff ok 
the Stat, ſo as the Caſe could never fall within the Kemedp of the Star. 
after. 
And in the great Caſe, 35 H. 6. 62. Dandy and Priſot agree, that if one 
ulurp upon an Inkant that is an Heir, and the Inkant come to Age within 
ix Months, and remove not the Jncumbent by Suit, he is out of che Stat. 
„Now the third Point of the fürſt great Point, how the Star, wozks the 
Hemedp, it is not by making the Uſurpation void, and ſo leaving the Pol⸗ 


8 ſones 47. N. B. 34. 


3 Point of the firfſ 
great Pont. 


leiſion with the Right; but by giving a poffeſſozp Action to recover the Ads att. 66. 


bowſon, which at the Common Law was not Kecoverable but by Wit of 
Right. And therefoze the verba remedialia & operativa, are habeat eandem AQi- 
onem & recuperationem, per brev. poſſeſſorium, 8&c. non eadem poffeflionem qua- 
lem, &c. And it is clear, that if the Uſurpation be upon a Leſſee, though 
rhe Ocverſion be in an Yeir, pet the Leſſce himſelf is withour Hiemedp foz 
cver. | | 
ow the Ulurper cannot gain a Fee in the Advowlon during the Term 
bur it muſt be the whole Fee, which cannot return to the Heir upon the Ex; 
piration of the Term, wichout an Ac amounting to an Eviction; and there- 
- £02C-16- E. 3. F. Na. Br. and Boſwel's do all agree, that the Inkant in ſuch Caſe 
cannot grant an Advowſon, becauſe he hath but a Kight ; and in this Point 
the Dtatute hath made no Change, but hath lekt the Poſſeſſion with the U- 
lurper, and hath given the Alurpee a readier Action, and 6 Months Time 
moze than he hav. And therekoze J am of Opinion, that if a Man uſurp 
upon me, and his Clerk be inſtituted, he hath gained the Advowlon, though 
the Clerk die within 6 Months; but if he die ſo, I map have a Quare Im- 
ped. o: pꝛelent the next Time, becauſe the Plenartp doth not bar mp Action 
till the 6 Months incurred bp Keafon of the Stat. But if a Man ucur 


upon the King, the King's Pꝛelentation is not taken awap till Jnducion. 
is Quare Imped. as long ag 
| the 


and alſo after Indugion, the King map have h 
| 11 


Ant. 140, Dy 201. 


Philip L. Stanhop »erſ. Biſhop of Lincoln, L 
Miles Williams, & James Adamſon, 8 
= — — 0 | 1 | 2 7 * 
i the Ulurpcr o: Jutumbent lives; but he cannot remove him without Sur - | 
6 Co z0.a. 2 Co. but at the neTt-Avoidance the King map pzcſent again: Foz, though he map) 
| 335. 6C0.3% 3 be diſpoſſeſſed of his pꝛelent Pꝛelentation, he cannot be fo of his Advowlon 
Fed 51 165.61, and therefoze he map ſtill grant it, notwithſtanding rhe Uſurpation, as was - 
3.( rv: 241, Fig. 2 judged in 9 Wz2ir of Erroz, upon a Judgment given to the Contrarp, be. 7 
Kit: 46s. 033% tween the King and Campion, fo2 the Dicarage of Newton Valence. 
But a Collation, be it right oz wang, gains no Patronage, as is Greet! 
Caſe and Boſwell's C. J. 6. 29. Fo. $64; a 
Now though the Statute doth but give the poſſeſſozy Action, pet J hold 
clearlp, that by the Intent of the Stat. and by the Conſequence, it gives 
Libertp to pꝛeſent alſo upon an Avoidance: Foz the Tenoz of the Quare Imped. 
which is given quod permittat ipſum preſentare; ſo the Meaning of this Law 2 
wag to give him a poſſeſſozp Action oz Pꝛelentment in nature of a fie-entry, 1 
like the two Statutes of 32 H. 8. giving the Wife an Entrp upon the Hus⸗ 
band's Dilcontinuante, and the Diſſeiſſee an Enirp upon the Wiſſeiſoz' 9 Heir. 
Now as the rightfu! Patron map Pzeſent, (o J hold clearly, that the Oꝛ⸗ 
dinarp muſt in this Caſe, as in all others, bear himſelf, that is, to do no⸗ 
thing but as Ozdinary, | 
Ik the Church be litigious between the Uſurper and the other to award 
his Jure patronatus, biit if He will chooſe the Clerk of either at his Peril, he 
muſt at his Peril receive him that hath Right by this Statute. 4 
And it is no Delence to ſap, that the Alurper pꝛeſented laſf, fo2 ,#his is 
no Pꝛook oz Colour that he hath Right now: And che Ozdinary that is to 
be indifferent, and foz whoſe Safety the Law hath p:ovided the Jure patrona- 
tus, muſt not pꝛejudge Rights, but at his Peril. | 
Out of this Diſcourſe the Concluſion is, that if the Uſurpation upon 
Higden the Gzantce were in the Time of the ſame Abbot, that made the 
Gzant ; that then as well that Abbot as his Succeſſoz muſt have been put 
to their Wit of Viight, notwithſtanding this Stat. and bp Conſequence = 
the Stat. of Monaſtcries could not have bzoughr the Wzit of Right to the 
_ King, no; from the King to Stanhop. 5 
I And this Point is found uncertain by the Jury, fo2 the Gzant to Higden 
K K. was 21 H. 8. and the Uſurpation 25 H. 8. and, from the Beginning to the Een 
174/18 ding, there is but one P2102 named Henry, and ever after it is followed 
| thzoughout the whole Caſe, pred. Prior & idem Prior, ſo the Pzeſumption is = 
rather againſt the Plaintiff. 955 
Itt is true, that if a Man plead a Gzant of a next Avoidance from a 
P2102, he mult aver his Life, oz eile he ſhall be taken fo2 dead, not out ok a⸗ 15 
np thing appearing in the Plea, but out of a Kule in Law, that evern 
Man's Plea ſhall be taken moſt kronglp againſt himſelf, becauſe every Wan 
is ſuppoſed to be partial to himſelf, and to make the beſt of his own Caſe. 
Mo. 201. | . — ma Verdict it is not lo, fo2 that is and ought-to be indifferent to both - 
arties. BD 9 1 
Second great Point. But nom to the fecond great Point, take the Caſe at the beſt, that the 
Alurpation upon Higden had been in the Time of a P2io2 Sueceſſo?, fo that 
he might have a Quace Imped. at the next Avoidance, whether the King hall 
have this Quare Imped. by the Stat. which gives Advocationes, jura, ingre 
ſus, conditiones, &c. ; | | 
Actions, Rights and St a-Qiffeilee die without Deir, 02. be attainted of Felony, the Lo2d of . * 
Entries, what are gf whom this: Land is holden ſhall have his Right of Entry by Eſcheat, and 
the Starure of diſotu- (O-fhallt the ing in a Caſe of Treaſon-at the Common Law; not ſo if te 
tion of Monaſtcrics er Diſſe ifo; had died feifed, as is agreed in the Caſe of the Marqueſs of Win- 
hg ag 22 -- cheſter, Co. lib. 3. fol. 2. becauſe Attainders by Parliament are but Jmita⸗ = 
428, 429. tions of Attainders at the Common Law, and ſhall be of no other Tote, 
except the Woꝛds be ſo expꝛels as can admit no Doubt; ag where it gives 
Ales aud Conditions. But the Wozd (Rights) is ſatisfied in the Rights l“ 
Eutrp, (0 the Wozd Fozfeiture gives but Title, and inveſts no Poſſe lion. 
The King could have no Action againſt the Beir of a Diſſeiſoz: Firſt, be?⸗ 
tauſe he had a Eawful Tenant bp Title: Secondly, becauſe he could not fi 7 
.._--. cover: but by Acion, which could not be fitted to the Tozd; and theref0?*, fo 
though he might enter upon the Diſſetlo2, pet he could not have an 17 75 = 
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upon the Diſſciſin done to his Tenant, becauſe he could not lap, that he 


ſſeiſed him de libero tenemento. I 1 1 
Now the Scruple of our Caſe conſiſteth in this, that it participates of 
oth theſe Caſes, and which ſhall be pꝛedominant is the Queſtion. 
Foz at the Common Law there had been no Kemedy, but a Wzit of Night, 
hich the King could not have had by the Statute of Monaſteries and the 
Stat. of Weſtm. hath changed the Acton into a Quare Imped. but hath nor 
otherwiſe changed the Nature oz Fozce of the Uſurpation. And therefoze I 
am of Opinion, that if an heir relievable by a Quare Imped. upon this 
Stat. die without Meir, the Lozd by Eſcheat ſhall not pꝛeſent, no; have a 
Quare Impedit. The like J hold upon the two Stat. of 32 H. 8. cap. 28, & 
34. where the Wife had Entrp upon the Diſcontinuanice of her Hugband, oz 
the Diſſeiſce upon the Heir of the Diſſeiſoz, Fo2, though Entry be given in 
theſe Caſes, yet they are in by Title as thep were befo2ze. And the Com - 


* 4 2 9 
1 __ 
* 


32 1. 8. cap. 31 


P. 251, 241. Day 15.8 


mon Law will not extend it ſelf to irregular Entries that are given by 


ſpecial Stat. differing from the Reaſons of the Common Law. | 
But J hold nevertheleſs, that the Stat. of Monaſterics ſhall give this 
Pzeſentation to the Ring, by the Name of Jura & ingreſſus, the Uing's Pꝛe⸗ 


fentation being koz this Caſe a Kind of Entry oz Claim, and fo he map have 


a Quare Impedit. Foz the Wit is pꝛoper enough fo2 him, Quod permittat ip- 
ſum preſentare fo2 the pzelent Diſturbance done to himſelf. Not like the Caſe 


of an 'Amze of a Mꝛong done bekoze. 


And khe ſame J hold upon the ſaid two Statutes, that if a Woman have 
Cauſe of Entrp upon the Dilcontinuante of her Hugband, oz a Diſſeilee up- 
on the Pcir of the Diſſeiſoz, and then attainted of Treaſon, that the King 
upon the Statute 33 H. 8. of Treaſon, map upon Otice leile thoſe Lands by 
Fozce of the Wo2ds of that Law; that gives the Ring all Rights of Entry: 
Of which lot this is, and which hath not the Milchieks that the Marqueſs 


of Wincheſter's Caſe ſpeaks of, Pzivity of Action, and endleſs Vexation up- 


on obſcure Titles. Though it be true, that the Wife will take an Aion, it 
muſt be a Cui in vita at the leaſt, and the Diſſciſee an Entre ſur diſſeiſin, which 
the King cannot have, Vide 8 and 16 Eliz. Dyer 252. and 337. A Leaſe made 
to a Chantry Pꝛieſt not well confirmed, the king and his Patentee all a» 


Now to the third and laſt great Point, J am of Opinion, that though 
this Right of Advowſon, and the Preſentation co it, and Action of Quare 
Imped. foz it is to be given to the ing: Pet it is not well conveped from 
the King to Stanhop. The Heaſon is, that the Uſurper had gained the Ad⸗ 


vowſon in Poſſeſſion, and hath left in the P2102, and lo in the King, nothing 


but a Light, though he be within the Qelief of the Stat, of Weſtminſter, 
which Right cannot be conveped away by a Subject, and therefoze muſt 
pals by Pzerogative, whereof the Hule is, that nothing of Pzerogative can 
pals without exp2eſs and determinate Wozds, as is reſolved in the Cate of 
Mines, Plowd. And therekoze it will not paſs by the Word / Advowſon) 
fo it is no Advowſon de facto, no2 by the Word (Hereditament) being a 
Wo:d donbtful and ambiguous, which ſhall neve 

Bing in a ſtrange Senſe, noz by the general Woꝛd of (Kights) without a 
lpecial Mention and Recital of the particular Right, which is meant to 
be granted, as was reſolved in Cromer's Caſe, 8 Eliz. cited in Doughtie's Caſe, 


Co. lib. 2. fol. 11. and there affirmed foz Law bp the whole Court. In which r. 


Cale of Doughtie's it is allo judged, that the Statute of Treaſons, whie! 
puts the King in actual Poſſeſſion, doth not remove the Poſſeſſion or res 


Diſſeiſoz, but leaves the Kight in the King tilt Seilure. 


r be taken againſt the 


Cap. 20. 


2 Co. 51. a. El 1.45 
158. 7 Co. K. 4. 


3 Great Point. 


Dav. 47. b. A cord; 


Now this Gzant of the Ring hath no ſpecial Szant ok this Night, not 


ſo much as the Woꝛd (Jura) in the Nature of naked Rights koꝛ ! 
in two Places, the one Maner. de Shelford cum ſuis jüribus whitg ( IP 
ther Nature. The other is Jura, juriſdictiones, Poſſeſſtones, &c. Which are al⸗ 
lo another Bind. Now the Star. of Monaſteries gives to the ting, a- 
mongſt other Things, Rights, Entries and Conditions; and then enacts, 
that the King's Patentees ſhall have all Manozs, Lands, Entries and 
Conditions, contained and lpeciffed in their Letters Patents, accozding to 
their Tenoz, and Purpozt, and RE, fo2 any Thing therein contained : 
| icd 


| 
* ” 
* 


n 


& * . * 
e 28 18 128 W 


Stafford. & Bourcher. 
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: of Treaſons (which is of che lame Wozds and Effect) that where the Par- 


ſeſſions and Nights of Strangers. 


and that the King ſhalt have the lame in gaual and real Poſſeſſion, ſo that | 


he may grant them without Office, and then it hath a Saving of the Pot- 
So it is plain, accozding to the Rule of Doughtie's Caſe, upon the Statute 
ſon oz Abbot attainted of Treaſon was out of Poſſeſlon, and had but an 


Entry, that there the King was not to Have actual Poſſeion of the Land it 
ſelf, foz then it had been in vain ro have given him Rights and Entries, 


and moze vain ro ſave the Poſſeſſions of Stratigers, 


Wꝛong, during the Leale in the Uſurper, which was Hutton's Opinion, 


8 e 7; 
Falſe Impriſ. 


Mleſme Ca. Hut. 20. 2 


Ro. 576. Bar. Br. 92. 


Record or not. 


Now if the King have nothing bur a naked Night, without Poſſeſſion of 
the Advowion, it is plain that his G2ant extends not toit, as hath bren ſaid 
neither can it be ſaid to be contained, much lels ſpectfied in the Letters Pa: 
tents ; which Wozds require ſuch a Specification, as the Law requires in 
the King's Gzants, and therefoze ik the vans, Bo og have granted 
lands, with all Mines found oz to be found within the ſame, this uld 
not, by the Yelp of this Statute paſs Mines Kopal; foz the Tenor and 
Purpo?2t of the Patent doth not impozt it, no, though the Abbot had had 
them, and the G2ant had been of all Mines in as ample Manner as the Ab⸗ 
bot had them. So if the King's Bzant had moze in the Habendum than in 
the Pzemilſes, this Statute would not carry that. = 

Laſtly, the Iffue is joined, that the King granted the Advowlon, Which 
is not true, Fo2 though it be true, that if the King had granted 1 

ill the 


of the Entrp and Action, that the Gzantee might have had ir, pe 


Gzant muſt be pleaded, as it is in Law a Gzant of the Kight, and not of 


the Thing it (clf. 

Mp thzre Bzeth!en Had argued all befoze, and had concluded fo2 the 
Plaintiff, but they held (though not all alike) that Hieverſioners, ag well 
of full Age as within Age, and as well of their own Leale as of the Leoſe 
of their Anceſtozs oz Pzedeceſſozs, whoſe Heirs thep were, were within the 
Kemedp of the Law, and that the Law pzeſerved the Poſſeſſion fo2 the Ge- 
verfioner (though not koz the Leſſee) and ſo made a kind of baſe Pee by 


Things hard and not warranted in mp Judgment. 
And ſo Judgment was given fo2 the Plaintiff. 


( 303 ) Peter verſus Stafford. 


a 


G Peter Attoznep bzought an Action of falſe Amp2ziLonment againſt 
J Sir John Stafford and others, fo2 impziſoning him at Briſtol, The De⸗ 


fendants plead, that Time out of Mind there hath been a Court of Necozd 


holden at Briſtol every Mondap, Ct. befoze the Mapoz, Ec. acco2ding to the 
Cuftom and Libercies of the ſaid Cirp, and that accozding ts the ſaid Cuſtom 
Sir John Stafford levied a Plaint there againſt the Plaintiff, whereupon the 
other Defendants, being Serjeants, were commanded to arreſt him, which 
thep did, Ec. The Plaintiff cook Fſfue, *that Sir John Stafford did levy no 
ſuch Plaint againſt him, prout, and it was found fo2 the Plaintiff. And 
it was ſaid in Arreſt of Judgment, that it ought to have been tried by the 
Kecozd. But the Court reſolved, that it was well tried, koz the Matter of 


 Kecozd was mixt with the Matter of Fac, that is, whether the Court were 
kept, and the Plaint levied, accozding to the Cuſtom and Liberties of the 


1 Le. 229. 2 RO. 576, 
No. 29. 5 Co. 47. b. 


Debt. 


Debt againſt divers 
Defendanta, one alore 
wageth Law. Meſme 
Ca. Hut. 26. Bral. 53 
2 Cr. 2485, 646. 


Citp, which is a Matter of Fad triable per pais: Alſo the Tevping of a 
Plaint is like the Suing out of an Oziginal, which is not of Recozd till it 
be returned in the Court, 8 

And lo the Plaintiff had Judgment in this Cale. | 


(304) Eſſington verſus Bourcher. 


E againſt Bourcher, Knight, Turner and others, bzought an Aa ion 
ok Debt of 1800 l. upon an inſimul computaverunt, and an Arrear ok 800 |. 


whereof all the reſt paid, Bourcher wag Outlawed, Turner and the reſt an- 


peared 
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| Pie verſ 2 Bickford ver /. 8 Maſon verſ. 7 


ah. = * 
W ; of. * el ax 


Weſtly. § Bicktord. 


2 1 A 


Grafton. 0 055 243 


5 by one Superſedeas: Turner alone tendzed his Law, that he with the 
[pri de. Co: And the others not Outlawed did plead to the Coun- 
ip. And it was objeced againſt Turner, that he was not to be admitted 
o his Law alone, becauſe they were all charged as one Dekendant, being 
2 a Joint-debt, and ſo thep muſt anſwer together. But it was anſwered, 
that this was unreaſonable, ko; ſo by joyning with me as Joint-Defendants, 
muſt be lubjea to his Plea, though he would confeſs che Anion. Now 
though the Dctendants ſhall not ſever in Dilatozies, pet in Bars they map. 
And after divers Motions, there were Pzecedents produced, one in Tr. 
12 Jac. Rot. 2226, and another Hill. 13 Jac: Rot. 541. and a third in Hill. 41 E- 
liz. Rot. 445. where one of the Defendants alone waged his Law, that he 
and the reſt did now own, and the nihil dicunt & parcatur judicium, till the 
Taw made 0? failed, and after the Law being made, Judgment againſt che Co. L: 15. b. 
Plaintiff, And ſo in this Caſe Turner wag reteived to his Law, and the 


Plaintiff Nou-([uttt, | 


( 309 ) | Pie verſus Weſtly. Inform2tan, 
i Tr. 16 Jac Rot. 1948. 


Bie didnfo2m againſt Weſtly Jnn:holder, fo2 uttering of Fleſh, 30 Dapg 


fozbid dee, Unde petit adviſamentum Cur. & quod forisfaciat 5 1. fo: every 
Offente, unde ipſe petit medietatem. Upon not Guilty, it was found againſt 


the Befendant; and now it was ſaid in Arreſt of Judgment, that there 


was Statute ſcil. that gives 5 1. fo2 an Offence, but chen it divides it one 

third Part to the King, another to the Inkozmer, aud the third to the Pooꝛ: A 
Et Curia adviſare. But J am of Opinion, that the Znfozmation is inſuffi- loſormation mult 
tient, fo2 an Inkozmation hath not onlp ſomewhat in it of an Jndiament . : 
to lap down the Offence, but hath alſo the Nature of an Action, foz the Par⸗ mer. 288 


ty to demand his Due as in another Action, which is his Office to demand 


certain, and not the Court's to aſſign; theretoze if he make no Demand, oz 
Demand that appears not to be due, his Inkozmation is inſuffictent, 


(306) Bickford verſus Bickford. | Calc. 
Trin, 16 Jac: Rot. 843. | 


s 


and after (ſue found fo2 the Plaintif, it was ſpoke by Chibborn in Plinif's ſuswing 
Arreſt, tgat the Action was bzought the 2 of April, 16 Jac. and the Admini⸗ 
ſtration was laid in the Declaration granted the xx of May after. So the 
Judgment was ſtaped. | 


„ Maſom verſus Grafton. 
Trin. 16 Jac. Rot. 1725. 


| 1 Alon bzought an Action of the Caſe againg Grafton, o: Goods imbe- 44" a2aint a 


ſelled out of his Inn, and found foz rhe Plaintiff. In Arreſt it was ee , 12yins 
excepted, that he had not alledged-to be in Communi Hoſpitio. (Quzre jf Dye: 256. bs Gu 


both in the Wzit and Declaration.) Yet becauſe the Declaration laid in * ra. Palm. 523. 


the Cuſtom fo2 common Inns, and then laid that he Hoſpitatus in Hoſvitio 
the Plainti had Judgment. Foz it ſhall be intended (and it 100 Doatts: 
non Hoſpitium, if it be not commune, — | 2.. 


a Harris 


Br. an Adminiſirato2 brought an Acton of Debt againſt Bickford, Acton ratkfied of the 


— — - — 1 = 


| 
| 


* A —— ——  — — a S reer TRE 
a Harris verſ. Holford verſ. Conſtable's ? Norton verſ. 7 ' | 
IS Ap. John. § Parker. Caſe. Molineux, &c. 
— — —＋——ů—ß—ðſ ꝗ rã — — . 7—2 ——ů —— 
3 | * 
Treſpaſs. (308) Harris verſus Ap- John. 4 


8 | Keſpaſs by Harris againſt Ap-John, after Verdit it was found, tha: the\ | 
BOS in LL T Ven. fac. and Habeas Corpus, was de placito debiti And the Court az 


2 . 2 Cr. $28. ' ik 
N. 58. mended it. 1 Cro. Car. 275, 528. like Caſe. 


Obligation. (309) : | Holford verſus Parker. 
| „ Trin. 16 Jac. Rot. 988. in Communi Banco. 
| Delivered as a Scrole Ebt per Holford verſus Parker ſur Obligation: The Defciidant pleadey, 
. that he delivered the Wzitings to the Plaintiff himſelf, as a Strole 


| 9.R.137.4. Thoro- upon Condition, &c. Et iſſint nient fon fait, and demurred. Judgment a- 
good's Ca. no. 2: A». gainlt the Defendant without Arguments, 3 Cro. 520. like Judgment. 
Y Blunden & Wood's | 


A _ OO. ag | ( 310 ) 7 Conſtable's Caſe. 


Cr. El. 884. rhe ſame = Ns 
Ca. Cr. El. 835. Cont- Av upon the Statute of Hue-and-Cry per Conſtable, verſus homines in- 


1 . - ag ' habitantes in dimidio Hundredi de Waltham Apres Verdict fuir accept, and 
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| 1 Brkl. 156. Pꝛetedent there chewed of a like Action, Verſ. inhabitantes in Hundredo de W. 

4 cCommuniter vocat. half Pundzed of W. And pet the Court gave Judgment 

! in this Caſe fo2 the Plaintiff. Foz the Court map well intend it indeed tag 
be a whole Hundzed, and ſo but called Half, and it hath indeed an Zzund2ed- 1 
Court bp it (elf, and otherwiſe it ſhould have been ſo pleaded oz, Aben in E: © 
vidence, i Over: abs "of 

] Covenant. > nt) Norton, Executor of James Hobart, 


againſt one Molineux and Ford. 
5 Hill. 5 Jacobi. ä 5 
Adminiſtrator curing NI Orton, Exrecuto? of James Hobart, brought a Wꝛit of Covenant againſt _ 4 

8 Molineux and Ford, Adminiſtratozs of the Goods cf Thomas Carrell, 


| * e during the Minozitp of Mary Molineux, Erecutrix of rhe ſaid Thomas Car. 
1 476. Swinb: 209; * rell, late Exetutoz of Edward Carrell, upon a Covenant of Edward Carrell's fo; 1 
Fx. Papment of an Annuitp, 2 ſſue non eſt factum; found koz the Plaintiff. J 5 
was moved in Arreſt by Towes, that the Dcf:ndant ſhould habe been named 
| Adminiſtrato2 of the Goods of Edward, not adminiſtred by Thomas. But 5 
| the Court being inkozmed bp the Pꝛothonotaries, that this was the anctcnt 2] 
| Tom, Judgment was given foz the Plaintiff. Ik the Chiidzen had been 3 
_ Defendants, thep ſhould have been named but Executozs of the Exrecuto, _ 
| fo? the reſt follows, but the Committing of Adminiſtration is of both Goods 
| but the Pzecedents rule in the Titling, &. — | 1 Fr 
Debr. gre ), Leeſe verſus Arrowſmith. 
e 2 159 Mich. 16 Jac. Rot. 781. oh 
Amendment of the Eeſe bzought an Action of Debt againſt Arrowſmith, fo2 300 l. and in the 
dne Fler. Roll zielle I., Imparlante⸗ſtoll, the Count Was noon the Sale of divers Parcels to 
Ca. Aut. 83. Moor, leberal Sums, all making up but 2941. But after the Count upon the Plea⸗ 
892. Brownl . 5 Roll was right, and upon nihil debet, it was found fo2 the Plainr. And 
717.418.498. 325,53). Although the Jmparlance-Koll could not be amended by the after Holl, pet 
Poſt. 251, 284. 1 Gro. becauſe Bayle the Plaintiff's Atroznep affirmed, that his Inſtructions to the 
55. Ct. Cal. 46, 9. Clerk wer? right, it was amended bp the Court, 
1 Roll. 198. n | Te: 
"(918-9 Smith verſus Pannell. | Ns 3s, 
WILL Seve Mich. 16 Jac. Rot, 716. = 


Court Ecclefiaftical Mith' and other Church-Wardeng of Ridgewell in Eſſex, pꝛeſented to the 5 


Nalin. No. 2d abr, 3 Arch-Deacon, that one Pannell was a Kailer, and a ſower of Diſce!? | 
256, 286. between Neighbours, whereupon the Arch⸗Deacon enjopned him Purgation, . 
| and 
— 2 — 1 


1 | | Wats verſ. 8 Luchs Scot ver). 8 


* 
2 


DY . 
— 


Conisby. & Caſe. I Wall. 247 
ard the Court awarded Prohibition, koz the Clauſe belongs to rye Acet, ex⸗ 
cegt it were in the Church, o: the like. | | 
. Wars againſt Conisby. REPO 


| . 16 . 


Lizabeth Wats, Wife of Edward Wats, libelled in the Spiritual Court a- Cour Ecelcſiaſtical 

gainſt Jane Conisby, Erecutrir of the Executoz of Henry Conisby, foz a refuſerh competent 
Legacp of 1601. The Defendant pleads, the Releale of Wacs the Dugband ar 22. Meme Ca. 
after Marriage, and there were two Witneſſes to the feleaſe, but both 1 Difmes 
dead, and therefoze not allowed, whereupon Prohibition was granted con- 413. Vel. 93, 173. 
taining this Averment, that the Witneſſes were dead, and that the offered SY0. 161. Cr. Jac. 450 
to pzove by Mitneſſes, that it was the Yands of the Witneſſes dead, and 65, 68, 
that Wars the Hus band confeſſed, that he ſubſcribed the Heleale, 5 


(315 Lucb's Caſe. Orphans. 
M. 16 Jac. 


. Luch was brought to the Bar by Habeas Corpus cum cauſa direded to Cuſtom for Executors 
the Yapoz, Aldermen and Sheriffs of London, who certified the Caufe % Bond in 8 
as kollometh; that there hath been a Court of Orphans Time out of Mind in in me Ecctegattes!“ 
London, ans ;hat the Cuſtom hath been, that if any Free mano: Free: woman Cour. Huley 132. 
die, leaving Cephans within Age unmarried, that they have had the Cuſtodg 

of their Bodies and Goods, and tbat the Executozs and Adminiſtrato2s 

have uſed and ought to exhibit true Jnventozies bekoꝛe them, and ik any 

Debt appears due, to become bound to the Chamberlain, to the Uſe of the 

Orphans, in a reaſonable Sum, to make a true Account upon Oath of them 

after they be received, and if they Nekule, to commit them *cill they will be⸗ 

come bound; and then ſhews, that one Jane Cutler Widow, being a Free- 

woman Fiſhmonger, died leaving divers Orphans, and that this Man was 
Adminiſtrato2, and had exhibited an Inventozp of 10001. Debt unreceived, 

and was required to give Bond of 20001. ut ſupra, and refuſcd per quod, &c. 

And it was alledged fo2 the Pziſoner, that he was already bound in rhe Prohibition to Court 


Pꝛerogative Court to make Accompt, and ſo he ſhould be twice bound. Al, ccc ic it d 


fo that he was inkozmed, that there was no ſuch Cuſtom fo: Widows of of 0rp4an:. 5 Co. 73. 


Free-men. But the Court anſwered, that thep could not cramine the Truth acc. z Cr. 35% 
of the Cuſtom, but the Validitp of it, and thep held it reaſonable enough, Huc. 30. 
if it were true. And ik the Eccleſiaſtical Court would impugn a kawful 


Cuſtom, the Court might grant a Pꝛohibition. | 


( 316 ) | Scot verſus Wall. | | Prohibition. 
Tr. 16 Jac. Rot. 3110. 
Nter Scot and Wall, the Plaintiff had a Pꝛohibition containing, that where Prohibicion where the 


he had 20 Acres of Wheat, and had ler out the 10 Part of it, that the arten demauce Igihe 
. was * | dit 0 
Defendant pzetending that there was a Cuſtom of Tything that the Owner Hed. 13, Bildes br 


ſhould have 45 Sheaves and the Parſon 5, and ſo ſued koz that, where there 1 Nay. 


was no luch Cuſtom : Foz the Court ſatd, that the Modus Decimandi muſt be 

ſued fo2 in the Eccleſiaſtical Court, as well as the very Tpthe, and if it be 
allowed between the Parties thep ſhall pꝛoteed there; but if the Cuſtom be eott. 2:6. 
denied, it muſt be tried at the Common Law, and ik it be found koz the 
Cuſtom, then a Conſultation muſt go, otherwiſe the Pꝛohibition ſtandeth. 
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ed before the Statute 


248 . Kirby. Sherrot: Boucher. & Shereman, &c. 


Auſtin verſ. 8 Spray verſ. 2 Smith verſ. e Farmer verſ. 8 1 
F Fs 85 * 


( 3 PF” Auſtin verſus Kirby. 


Tr. 16 Jac. Rot. 1915. 


Super ieren omireed. A Uſtin againſt Kirby, Falſe Judgment upon a Judgment in the Coupty 


Court in Treſpaſs, the Jurp lap, that the Defendant eft culp. leaving 
out ſuper ſacramentum ſuum, and reverſed, 


bebt. | (318) pray verſus Sherrot. 
BE Hill. x2 Jac. Rot. 794. 


New Writ againſt the Pray againſt Sherrot, Debt againſt an Heir who pleaded tiens per diſcentiout 
1 de, &c. The Plaintiff pleaded, that heretofozz he ſued another Wzit of 
oben Reverſal of Out. Debt againſt the ſame Heir, upon the ſame Bond in this Court, and the 
oy: L 3 8. Defendant was Outlawed, which Outlawzp, foz the Jinſufficiexcp of the 
715, 90. Pꝛotlamation, was reverſed; and he freſhlp brought this Wzit, and averg 
that the Defendant had Aſſets the Day of the firſt Wit purchaſed. Where: 
upon the Defendant demurred. The like hath been pleaded againſt the Exe⸗ 
cutoz, bur no Judgment hath been given in rheſe Caſes. 


Atinuiry. i Smith verſus Boucher. 
Mich. 16 Jac. Rot. 3339. 


Annuity out of clear TMith b2ought a Wit of Annuitp againſt Boucher and others, the Ai; _ 
aing, abel. 1.) nuity was 40 l per Annum. ſolvend. extra clara lucra, des les Allom Wozks, = 
Meſme Caſe, Hutr, The Defendant pleaded, that there were no clear Gains; and upon Demur: 4 
Art Roll. 228. DaV- rer, the Plaintiff. had Judgment without Argument. Foz the Gzant char © 
e geth the Perſon, and the reſt is Idle. | is , 

Margaret Parkins's Caſe, Het —_ 


Prohibition. "C420 3 Farmer verſus Shereman. 


Difmes demanded of | yo nip & Shereman in Pꝛohibition the Caſe fell out, that an Abb: 
Abdey: Lands, anteil. 1 having a P2ivilege to be diſcharged of Tpthes quamdiu manibus propriis, 
of 31 Hen. 8. Benl. in the Time of E. 4. made a Gift in Tail, and 31 H. 8. the Abbep was die 
143: nett, 135. Pin ſolved, The Queſtion was, whether the Donee of the Iſſue ſhould be di“ 
e charged. It ſecmeth clear he ſhall not be dilcharged, koz the Statute di⸗ 
thargeth none; but as the Abbor was diſcharged ar the Time of the Diſſs- 
lution, ſo they muſt claim the Eſtate and Diſcharge under the Abbot, int 0 
the Statute, ſo if by a common Kecovery the Hieverſion had been barred bv _ 
Cr. ſac. 559. Dy. Ff02e oz after the Statute: But ik the Land had returned to the Xbbot os * 
277. 2 Le. 71. King, befoze 02 after the Statute, the Caſe had been otherwiſe, 155 


rrolubition. | (82 Bei | Napper verſus Seward. . 
„ in e 16 Jac, Rot. 72. & 672. 8 ! 


 Frohibition Eccleſiaſt, N Apper againſt Seward a Parſon, had a Pꝛohibition againſt his Pariſi ; 


Salemer Tyking £ V- Oners, that libelled in the Spiritual Court, to make Pzoof by Witneſs | 
in perpetuam rei m There of divers Manner of Tpthing, in petpetuam rei momoriam. A ſtrange 


mori am. Ro. 2d Ab, 158 7122 
286. Hetly, 130. Br. Attempt. 1 ut 32 


Oiſmes, 11. 


» + 


Barret 


e 


. Barret's 2 Bird ver ſ. : Thorp verſ. 2. Bradſhaw verſ. > 440 5 
EY Caſe. Snell. Taylor. 8 Walker, &c. 49 
WT 322) Barrets Caſe. e | 5 Caſe: 
- Hill. I6 Jac, 


12 4 Warr, Chartæ was bought bp J. S. againſt Barret, and counted upon a No Amendment of 4 
7A Feoffment made by Dedi & eoncefli ad Denham in Norff. Whereas the fe is Land 


and Was laid to be in another Town ; upon Demurrer this groſs Fault 
appeared, and Was denied ta be amended, becauſe it Was pleaded Without 
a Serjeant's Yand. 


( 323) Bird verſus Shell. 5 Ejectime, Ore, 
Hill. 16 Jac. Rot. 1819. 


Bla bꝛougßt againſt Snell a Wzit containing both an Ejectione firmæ, and Fje#ime frme, and 


a Treſpaſs of Aſſault and Battery, and upon not Guiltp pleaded, Ver⸗ arten Burrery 
dia Was given faz the Plaintiff, both toz the Ejeament and Battery, and 
entire Damages aſſeſſed. And the Court adviſed of the Judgment, becauſe 
it Was Without Pzecedent ; but the Damages fo2 the Battery could not be 
r:leaſed, becauſe thep were entire With the Ezexment. Pate, it ſeemeth hol⸗ 
pen bp Verdict. 88 


149 Thorp verſus Taylor. F Obligation. 
H. 16 Jac. 55 


1 b2odght an Action of Debt againſt Taylor, and cdunted upon an Count upon the Date 


_ Ovligatiot made ultimo die Auguſti, Anno 4. Rs. upon Oyer of the ud making of the 
Bond, it boze Bate 19 die Aug. Anno 4. the Defendant pleaded non oft fallom, . 
The Jurp found it his Deed, and the Plaintiff had Judgment : Fo2 the 
Count was net of the Date, but of the Making, and the Jurp have found 
the Deed. 2 Cro. 136. | 


( 325 ) Bradſhaw werſus Walker. Caſe? 
M. 16 Jac. 


Pita b:ought an Action upon the Caſe againſt Walker fo2 theſe Wozds, Afion for Words, 


thou art a filching Fellow, and didſi filch from William Parſon 100 l. fees Helen, Mef- 


: Ae: „Hut. 34. 
After Verdict faz the Plaintiff Cur. adviſare, foz the Wozds are ok an uncer- Roll. 73. Woven, +, 


tain Senſe, and lo Judgment was pꝛonounced una voce, Mich. 17 Jac. nihil Pz. r- 444. | 


| Palm. 29. 
capiat. 1 


(326) Marſh verſus Sparrey. „ Elaine, Cr. 
| | Hill. 14 Jac, Rot. 1859. 


MW. bzought an Ejectment againſt Sparrey, of the Demiſe of Sir George deviſe for Demiſe. 
Vrotreſly, and the Plaintiff had Derdian and Judgment, Now it was . 198, 20. 
moved bp Hitcham, that the Wit was Deviſit, where it ought to have been 

Demiſit, and it was amended per curiam. SER 


( 327 ) Cuppledick werſus Sir Philip Terwhit. 
Tr. 26 Jac, Rot. 3210. 


2. Imped. 


\Uppledick bzought a Quare Imped. againſt Sir Philip Terwhit & alios qu. Hut. 31. Mcſme Ca, 
permittat ipſum. preſentare ad Eccleſiam de Ulcibi, &c. The Defendant <* © ** *: 


| : ' pleaded quod nulla talis habetur Eccleſia vocat. Ulcibi in Com. pred. whereupon 


Iſſue, and after Verdict pro. Def. it was by Harris fo2 the Plaiut. that the ves. 
Ven. tat. was miſtaken: Foz it was de Vicineto de Ulcibi, where 10 ſhould * © '+ 


have been de corpore Com. as where the Iſſue is upon no ſuch Town : But Xs cali; haters 
the Court gave Judgment qd. caſſatur breve, fo; though it + denied that . 1 2 5 


there is anp ſuch Church, pet the Town is not denied, and the Count of 
N K K Eccleſia 


—— 2 | 2 . 


. 


: Pie verſ. 2 Briers verſ. Hide verſ. 
Deane. Goddard. Ellis. 


nr — * 


- * — — —. 


Eccleſia de Ulcibi is an Allegation that there is a Town called Ulcibi, where 
of whether there be a Church the Viſne ariſeth pꝛoperlp from the Town; and 
though J obſerved the Iſſue did not meet in Woꝛds, koz the Wztr is KEccle. 
ſia de Ulcibi, and the Plea Eccleſia vocat. Ulcibi, pet the Effect is the ſame, 
3 And note, that though another of the Defendants, ſcil. Clerke, had pleadey 
Co. 48. a. Co. L. 125 like wiſe to the Wzit, no ſuch Biſhop of Lincoln as was named, Ec. where- 

upon there was another Demurrer, pet the whole Wzit was abated againſt 
them all, upon the Verdict, and no Opinion given upon the other Demur⸗ 
rer. | 


Information. ( 328 ) Pie verſus Deane. 
| Mich. 15 Jac. 


Stat. $5 Eliz. againſt Dle inkozmed againſt Deane fo; turning one Youſe into many Dwellings, 
* — upon the Stat. 37 Eliz. the Defendant pleaded not Guilty, and Yerdic 
Ca. Hut. 35 fo2 the Plaintiff. And Serjeant Harris in Arreſt of Judgment ſaid, that 
this Stat. was expired: Foz it was enacted to endure fo2 7 Years, and af- 
terwards to the End of the Seſſion of Parliament then next cnſuing, ſo it 
determined at the End of the Parliament 43 Eliz. Alſo the Penaltp by that 
Att is given one half to the Church-Warden of the Pariſh where the Offence 
18, fo; the Gelief of the Pooz, to be levied bp Diſtrelg, and the other talf to 

the Jnfo2mer, & Cur. adviſare. | ; 4 


2s) Briers verſus Goddard. 


Aim. during the Mi- I Nnter Briers & Goddard, Adminiſtratrix durante minore ætate ot the Daughter 


1% 
7 


— — Exetutrix, made divers Obligations unto the Czeditozs of the Teſtatoz, 


rieth. Brownl. 1. R. and after took husband. And the Court wag of Opinion, that ſo much of 
31. Swino. 287. Poſt. rhe Goods of the Teſtatoz's as amounted unto the Value of the Debts paid, 
Roll. 923. Carter, R. and Undertaken bp the Wife, the YDugband might retain ag his own. 

E 196. Flo. 8 2. 5 Qyare how the Caſe ſhall be if the Wife die, fo2 then the Pugsband is no 
bi N. 5. 44 © La longer chargeable bp her Bond. Allo the Court was of Opinion, that 
1. 46.b. 5 Co. 36. a. this kind of Adminiſtration, during the Minozitp of an Executrix, was 


not Within the Stat. of 21 H. 8. to be granted of PNeceſſitp to the Widow of Y 


the Teſtatoz, becauſe there is an Executoz all the while, otherwiſe perhaps 
it were, if the Executoz were made from a Time to come, | 


Prohibition: (330) Hide werſus Ellis. 
1 | Hill. 16 Jac, Rot. 567. 


Prohibition for the ſe- Kohibition koz Hide Plaintiff, againſt Ellis, Farmer of the Nectoꝛp of 
8 aid Shinfeild in Com. Berk. and p2eſcribed, that all Tenants, and Occupiers 
x Ro.640, 644. Winch Ok the MeadoW, had uſed to cut the Gzals and ſtrew it abꝛoad called Ted- 
Ent. 611, Cr. Car. ding, and then to gather it into Winreves, and then to put it into graſs 


403: Mo 758 6g 2 Cocks, in equal Parts Without Fraud, and then to ſet out every Tenth Cock 


Inſt. 55. Cr. Jac. 116. great 02 ſmall, to the Parſon, in full Satisfaction, as well of the firſt ag uk T 


1 Ro. R. 133. 


the latter making; upon Traverſe of the Cuſtom, it was found for the © 


Plaintiff, And Exception was taken that the Cuſtom Was void, becauſe it HF 
tontained no moze then everp Owner ought to do, and (o no Kecompence fo: 
the ſecond making: But the Court gave Judgment fo2 the Plaintiff, o? 


- Yelv, 86. Accodd. Tythe naturally is but the Tenth of the Kevenue of mp Gzound, not of my 3 


Labour and Jnduſtrp, where it map be divided, as in Graſs it map, though 1 


not in Con: And in divers Places thep ſet out the Tenth Acre of Wood 19 
ſtanding, and fo of Gzaſs : And lo here the Jurp have found this Fo:m of | 7 


ehen to be ve 1 a be Ring. S like Judgment 
Noy. 31. Was given upon the like Cuſtom in the King's Vench. P. 2 Jac. Rot. 192. 0: 
ne ce 292. between Hall and Siminonds, — 1 . 


Philips 


[1 
WENT 
„ 

r 
S 


„ Ry EI 
we” | 


8 


Philips ver /. 8 Fetherſtone 9 Carver 1 Grimſtone ver ſ. 8 | 241: 


—_— 


Vood. verſ. Topſall. Haſelrig. Molineux. 


— — 


l ( 33 19 | Philips verſus Wood. | Battery 
6 1-448 Mich. 16Jac. Rot. 2099. 425 55 


Hilips bzought a Tzeſpaſs of Aſſault and Battcry againſt Wood, and le. 41. 11 Co. 5. 2, 
Wood pleaded not Guilty, and it was kound fo2 the Plaintiff. And af- a 164,199. 
ter Verdi it was moved in Arreſt of Judgment, that the Wit was a: Te 
gainlt rheſe two Defendants and another, and therefo:c the Count ought to f. 16 Jac. Rer. fies. 
have been in the ſimul cum which was not. Et curia adviſare. But Tf. 17. Judg⸗ Exitus 1 Cr. 327. 
ment was given, but it was taken as no Oziginal, and fo aided by the 
Statute. =» eo a0 WG FOOT | 


(332) | © Fetherſtone Haugh verſus Topſal . 72:75 Dibl 
ICS 213501 5 SEL Fae Roc 715i * 17-103 


Fraps Haugh againſt Topſall, Action of Debt againſt the Erecutoz. No Amendmentof the 


The Wit was purchaſed in the County of the City of York, and the CO re by 


} Declaration' upon the Imparlance⸗Koll was entred, M. 13 Jac. Rot. 3409, 1 K, 199. 1 Brat. 


And in the Margent Civic. Eborum. But the Declaration was, that the Te⸗ _ ; 5 3 
ſtatoz, apud Villam Novi Caſtri ſuper Tinam conc. ſe teneri, 8c. Whereupon the 75, 245. Mo. sr. 


Defendgut imparled uſque Hillar. and the Plaintiff counted again Night, 


apud Civicatem Eborum, and upon Jſſue plene adminiſtravit, Ber- 

dict fo2 th laintiff, and Judgment, and after the ieco!d removed by Er⸗ Te 
roz, and thisWligned fo? Erro: in the King's Bench. It was moved in Ce. Jac. 89, 10 
the Common 8, that the Imparlance⸗ toll might be amended and 45% 525, 535. 


5, 115 


made agreeable to the Oziginal, but was denied by the Court. 


* 


( 33 3 1. pa : Carver verſus Haſelrig. 
| | Hill. 13 Jac. Rot. 970. 


(ohm againſt Haſelrig, Adm. durante minore ztate of an Executo?, and did Nonage continving 
not aver that the Executoz was ſtill within the Age of 17 Hearg. O- hom averred. 


pinion, that he did not; otherwiſe it were if the Plaintiff were ſuch an 2 Ro. R. 209. Benl. 


2 * . 139. 1 Syd. 57. Ac : 
Adminiſtratoz, 2 Cr. 10. I Ro. R. 400. Swinb. 287. Yel. 128. 6 Co. 67. b. Vel. _ n 
128. a ERS COT 5 5 „ 5 Co. 29. a. Ant. 246, 

1 Ihe A ” | 250. 
( 334 ) | Grimſtone verſus Molineux. . 
2D | Hill. 15 Jac. Rot. 8506. | | | | 


* wremg by Grimſtone againſt Molineux, Knight, and his Wife, fo2 the Lonton Penal Laws 
Hecuſancy of the Wife, upon the Stat. of 22 Eliz. the Defendont V:apcd TOR 3 OE 

Judgment of the Inkoꝛmation, and pleaded a Stat. of 31 Eliz. that fo: that fancy be one of them. 

Offence, amongſt others, the Action ſhould be brought in the County where bolt. 327. Aut. 184. 

the Offence was committed, and avers, that the Wife was inhabiting in 

Lancaſter at the Time, &c. abſque hoc, &c. in London, whereapon a Bemur⸗ 

rer. Vide 21 Jac. 1. Cap. 4 


Note, this Offence is not in Committing, but in Omitting, and Non⸗ 


feazans. | 
"0335 7) Falk Armeſted's Caſe. 
| | Paſch. 17 Jac. 


Star. chamber. 


8. Henry Velverton, Attoznep-General, inkozmed in the Star⸗ chamber ore . 


* cenus againſt William Armeſted and others, fo: building without dea Buildiog, 
againſt the Pzoclamation, though upon old Foundations; And thep vere ag 5 
all fined to one Year's Value of their Youſes, ſaving one who was fined 7+ 75: 

_ ey whe — oy — 0 upon the Foundation of onc, fo? 

ha 928 as u an Effen as to one ok them, as ik he had built chat'un⸗ 
on a New Foundation. * | W 

And it was ſaid, that Pꝛoclamations were ſo far juſt, as then were made 
pro bono publico, fo? publick Utility, as againſt the Increaſe of Buildings in 
London, anthabout it, Wherebp if then cannot be fed, cleanſed 02 governed, 
the Country tg diſ:-peopled, and Timber conſumed, the City leſs ffrong and 

kk 2 


beauti- 


— — — — — C 
Lake very; * 
Harton 'Y 
beautiful, and moze fubject ro Fire. And in this the King builds upon d 
Foundations, fo2 he found the like Þzoclamations and Pꝛoceedings upenn 
them in Queen Elizabeth's Time. The Offeuders were allo enjopned to ri, | © 
fozm their Buildings accozding to the P2oclamation. / 7 
3 (336 Lake verſus Hatton. =_ 
Aſter Secretary Lake exhibited a Bill againſt one Luke Hatton, con; | © 
caining, that Luke Hatton had delivered to Lady Roſſe his Daughter 
a Wziting, impozting a Conference had between the Counteſs of Exeter and 
him, wherein he ſhould determine to give a Dzam to Ladp Roſſe, and tag 
make away the Secretary her Father, and to charge him With a Plot a © 
gainſt the King, in the Time of the late Queen; and that this Wziting © 
coming to the Secretary's Hand, he reguired Luke Hatton to confeſs the De = 
liverp of it. De the laid Hatton did denp the Deliverp of it, and had pub. 
liſhed and given ont, that he the ſaid Decretarp himſelf, oz the Ladp Roffe, 
oz ſome other by their P2ocyrement, had deviſed and contrived it themſelves, = 
To this Hatton (being the onlp Defendant) had anſwered, and denped te 
Miiting, Deviſing oz Delipering it; and denied alſo, that he had at any 
Time been With the Ladp Roſſe. Mhereupon many Witneſſes on boch Sides 
Were examined; and now the Cauſe, among the reſt, being readp foz Hear. 
ing, it was excepted by Walter, the Pzince's Atto2nep, that the Bail ought 
to be calf out of the Court; and his pzincipal Reaſons were tw, = 
Libel, vo Man ſhould 1. Firſt, That the Wziting being a Libel againſt the Cour eis of Exeter, 
Sean chamber, but the and la heing a Wong inſeparable to her, no other Perſon ezald complain d! 
Party grieved. it, having no Intereſt in it: Foz, perhaps the Party libelled againſt had 
9 Co. 59. rather it ſhould die, And cited a Caſe of one Lambe a Civilian of Northamp. J 
tonſh. whoſe Bill, upon the like Cauſe, was eaſt out of the Court foz that 4 
Part of the Libel that concerned others. E 
2. The other Exception was, That the Charge was in the Diſunaive, and 
lg uncertain. _Y 5 378; „ | I” 
Poſt. 268. Dom ts the Point of Intertaintp of the Charge, it was agreed by ug all, 
that that Point of the Charge was well, faz it was no other than a epoit _ 
of the Wozds fpaken by him, which they muff deliver trulp as he ſpake them, 
2 Cro. 635. And withall, if a Man ſhould ſay of thzee oz four Lozds: that thep, oz one 


oz two of them had committed Treaſon, this were a Scandal, whereof they 


4 Co. 17. b. 


all, o2 one of them might complain, But if a Man did complain that tio 

Perſons, oz one of them, had foꝛged a Deed, this Charge is naught, becauſe it 

is his own Declaration, which muſt be certain. | | 
But to the firſt Srception Dir Edward Coke agreed, and relied upon Lambe's = 

Caſe, and added further of his own, With a great deal of Dialence, another 


 Keaſon, that the Counteſs of Exeter's Yonour and-Diſhonour was handled _ 


Ant. 215. 


to ſap that he oughe to habe made the Counteſs Defendant, is againſt Nea - 


and traverſed between two Strangers, Whereunto ſhe Was made no Party, 
which might be turned to a Pzactice, that a Man might pzetend that a baſe 
Pexſon had ſcandaltzed a third Perſon of Quality, and ſo by that means 
Befame him. But he might have made the Counteſs a Defendant with N 
Hatton, 02 c fe have joined her againſt Hatton. | EEG | & 0 
To which Exception it was anſwered bp me and the Chief Juſtice, that 
Lambe's was no Whit like this: Foz in that Caſe Lambe had nothing to dg 
with that Libel, moze than anp other of the People, Whereas in this the Se- | 
cretarp was named foz a Plot againſt the King, and moze, the Libel is found | 
in his Hands, and he charged to be the Contriver ok it; ſo that now he is | 
ingaged not ſa much to purſue the Libeller, as to quit himſelf of the 11 
bel, which will cleave to his Fingers, if he find. nat another Authoz. And 
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ſon and Juſtice: Againſt Kealon, becauſe the Bill laps nothing againſt 

10 Counteſs: And ogainſt Juſtice, to infozce him to accuſe her of thole tou. 
aults contained in the Writing, whereof perhaps he holds her —_— | 
"< 
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And Sir Edward Coke leading wag of Opinion, that there 
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Breadman and Waddington's { Lake verſ. 2 * 
Coales. \ Caſe. Hatton, ; 33 


dad therefoze hath no Woꝛd in his Bill to charge her: And to make his Jn- 

ntion. moze clear, he had moved befoze the Ring, that the Counteſs would 
Jave joined with him in his Suit againſt Luke Hatton, and it was refitſed. : 
And where Sir Edward Coke had ſaid, that if it had been true, that the Live! puniſhet, = 
Tounteſs of Exeter had a Purpoſe to 75 a cke. that Hatton might have bude n 
juſtined the Wziting, J denped it: Foz a Libel, though the Contents be 
true, is not to be juſtified. But to diſcover it legallp to ſome Magiſtrate 
o2 other, that map have Cognizance of the Cauſe, is the right wap; but it 
may be zultified in an Aaton upon the Caſe. Polit. 337. 


( 337) Breadman and Coales. 


Readman wag bound in a Stat. of 2000 l. to one Coales, who dping in- 2 Cr. 524. Ant. 5. +. 
B teſtate, the Adminiſtration was committed to his Wike, who married 8 8 poo 237 
one Fawne, which Fawne became bound With others to the * 600 J. and 4. bd. 
then he and his Wife did by Deed, inrolled in the Court of Wards, allign C in ation, Br. 
this Statute unto the King foz Papment of the ſaid Debt of 6001. to the G. Wards. 


King, which was payable at certain Maps after the Alignment: And we = Cc. 524. 


reſolved, that this Allignment was good, notwithſtanding the Statute of 


7 Jac. which makes Alignment of Debts void, other than ſuch as did grow 


iginallp to the King's Debto? bona fide; fo2 the Purpoſe of the Law 
t no Debto2 of the King ſhould pꝛocure another Man's Debt robe _ 
ich was a common Pꝛadite; but this is Fawne's own Debt, Alignment of a Devt 
is own Uſe, which he map himlelt releaſe and diſcharge, and 8e i; Wb 
| W. 2. | 


though not 
bp the ſame 


(338) Waddington's Caſe. 


De Wozds of the Wzit of Diem Clauſit extremum, to the Elcheatoz are, C. Wards. 
Quod per Sacramentum proborum hominum diligenter inquiras & inquiſitionem 

inde diſtincte & aperte factam nobis in Cancellaria noſtra, ſub ſigillo tuo & ſigillis 

eorum per quos facta fuerit ſine dilatione mittas, &c. In the Concluſion of the 

Office it is thus: In cujus rei teſtimonium tam eſcaetor. predict. quam Jurat. pre- 

dict. huic inquiſitioni ſigilla ſua alternatim appoſuerunt, | „ö; 

It Was excepted, that alternatim did impozt interchangeablp, and that Pol Alternation. 
ſo it ſhould not be underſtood that both Elcheatozs and Jurozs ſhould ſeal to 
one. 

But we reſolved it was well enough becauſe it is ſaid, tam Eſcaetor quam 
Jur. And it map well be true, that all did feal, and then the Adding of the 
Wozꝛd alternatim, which mult not be ſo curioufip conſtrued, but map be ta- 
ken to both Parts of the Inquisition, ſhall not hurt. 


( 339 ) | Lake wver/us Hatton. 


Jr Thomas Lake, Pzincipal Secretary, Liought a Bill in Star chamber star chamber. 
againſt Luke Hatton, Servant to the E. of Exeter, ſuppoſng that he de- TIPS 
Tvered to his Daughter, the Ladp Roſle, a Wziting, purpozting that the ' jt 

Counteſs of Exeter had a Purpoſe to poiſon both the Lady Roffe and the 

Plaintiff, and ſome other Scandals of the Counteſs, and now denied it and 

laid, that they had fozged it. After which Cauſe publiſhed and readp fo2 

Bearing, it was moved bp Serjeant Crew, Sir John Walter, and others, 

that this Bill ought to be rejected, becauſe this being in effec a Libel az 

pond the 3 "e 14 _ Je of it, except pezhaps the King's 

ney, acco2ding to tke Rule given in thi t, 1 | | 
538 gt g his Courts in the Cale of 
This was long and vehementlp debated, and at laſt voted bp the Court. 
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_ after the Examination, and ſo not ſufficient to ground a Sentence upon. 


Winch. Ent. 408, 409. 
Waller Harit. 


_< the Hem. to Suſan Andrews, the Leſſoz ko Life, the Rem. to ncis Dun. 
ce come in Tail, rhe Rem. in Fee to the ſame Alice; and ea found the 


This Argument was 
Mic. 16 fac. 


_ © bekoze, the Niem. to Melton himſelf in Tail, the Rem. to the lame George 


FE George Melton continued his Poſſeſſion, and was ſetſed prout lex, & c. And 


Co. L. 354. a. 4 Le. 
206. . 


of the Bill to be heard, bur the Pꝛook that Hatton had charged the Plain 
tiff With the Libel, as being that whereby he was grieved. But 4 | 
ſhewed, that in this Caſe Sir Thomas Lake did not complain of the 21 
bel as on the behalk of the Countels foz the W2ong done to her, but to charge = 
Hatton with the Delivery of it, to diſcharge himſclf, Who was otherwiſe an? 
ſwerable fo2 it, as being found in his Hand. e410 

And ſo afrer bp the Dore of all the Lozds, the Bill was retained, and firſt 
heard actozding to the Pꝛiozitp ok exhibiting of it. | == 

Allo in the Caſes which were three, whereas Witneſſes are cramined an 
Part of the Bill upon Letters and Exhibits, which thep ſuffered not to xe, © 
main in the Office, but took them again into their keeping, all thoſe Dicyg, 
ſitions. were refuſed, koz where thep are depoſed, they are Part of the Depo⸗ 
ſition, and therekoze ought to remain in Court as their Aas, whereas being 
kept in the private Hands of Parties, they map be altered and cozrupted 


(349) Diuncombe verſus Wingfield. 
i , AF INE. MOT IOC Ro 
6 8 Eorge Melton and Alice his Wife were ſeiſed ok Land in Queſtion in pee, 
ec in the Right of Alice, and levied a Fine with Pꝛoclamations 42of Eliz. 
*« of it to the Uſe ok them two, and the Yeirs of their two Bodies dunn 8 2 


“ Seiſin acco:dinglp bp the Stat. of Uſes, and that the Ty#ments were in 
** the actual Poſſeſſion of George and Alice, and that Melton alone, Menſe 
* Michael 44 Eliz levied another Fine with Pꝛoclamations of the ſame 
„ Lands, to the Uſe of the ſame Melton and his Wiie, in ſpecial Tail ag 


were leiſed bp Fozce of this Fine, and the Ac ok Uſes prout lex, &c. 1 
And then they further find, that the lame George Melton and Alice his = 
„Wike, being (9 leiſed and in actual Poſſeſſion thereof, Alice died 14 No. 
** vem. 44. Eliz. without Iſſue, and that one John Duncombe is her Heir, 


Melton, and one Evan Melton in Fee; and then the Jury found that they 1 2 


** that he lo ſciſed 1 Febr. 45 Eliz. did fo: Monep bargain and ſell the Tene- 
ments unto Curtis and Stephenſon, and their Yeirs, and ſet down the In⸗ 
** denture in hec verba, Wherein it is appointed that there ſhall be a Neco- 7 
** verp againſt them, and that it ſhall be to the Uſe of Melton and his Heirs, 7 
** but no Inrollment is found, neither is it concluded that Curtis and Ste: 
** phenſon were ſeiſed by Fozce of this Bargain and Sale, not ſo much as 


i Prout lex, Kc. But then they pzoceed and find, that one John Colt and Hol. 


land 23 of January 45 Eliz. did pꝛolſecute a W2it of Entrp in the Poſt, a FT 
** Cainſt Curtis and Stephenſon, being then Tcnants of the Free⸗hold of te 

** ſame Land, retor. cr. pur. and then ſet fozth the Whole Common Kecoverp, 2 
wherein George Melton Was called to Warranty with the Execution. And 


that the ſame Hiecoverp was to the Uſe of George Melton and his Heirs; ;: 


and then thep found, that George and Evan Melton, and John Colt, made a 
*© Leaſe koz 21 Years unto-one Speed, which Leaſe came unto Wingfield the 
« Defendant, and then George Melton died. And then Suſan Andrews entred 
© upon Wingfield, and made the Leaſe unto the Plaintif, Francis Duncombe, 
upon whom Wingfield re-enters, And whether the Re⸗entrp of Wingtild 7 
be good oz no, is the Queſtion, ſcil. the utrum, 8c. | 

4 divide the Caſe into 4 Points, At | FRE oe 
1. Whether the Wife be remitted upon the ſecond Fine to her firſt Entail 
02 not: And © rhink the is, and her Hausband too, as at the Common Lap, 
upon the taking the ſecond Eſtate in Tail, as the Caſe is found joined o 
this, as a Part of the ſame. Firſt Point, whether that Kemitter extends 


3 


. Duncombe ger.. 133 
Wingfield. 
i” | GI 3 


tolsuſan Andrews, and the other old Rem. and A think it did as long as the 
| ood. 1 3 
wes the emitter failed, and when, and J think it failed, and 4. 
vaniſhed lo ſoon as the Wife died, and then the old Remainders were turn- 
P — tf a | . : 
ear hongh the Kiemitter ceaſed upon the Death of the Wife, pet after 3. 
the Death of Melton the Husband, Suſan Andrews had lawful Entrp bp the 
Stat. 32 H. 8. and by her Entry did both regain her own Eſtate and the Ke- 
* mainders, and ſo ſhe had Power to make the Leaſe to the Plaintiff. 
= 4. That there is ”- Aecoverp at all found in the Caſe, in reſpect ok the 4. 
8 cp of the Verdict. 1 4 
1 Arlt Point, IJ make it no Queſtton but that the Husband and bu roint. E 
"= Wife being Tenants in ſpecial Tail, with em. over, the Husband diſcon- 8 — 
tinues by Fine o2 Feoffment, and then takes an Eſtate back again to him⸗ 
= elf and his Wife in ſpecial Tail. That by this (as it was ot rye Common 
| Law) the Wife was ipſo facto remitted, and by neceſſary Conlequence the co. L. 353. b. 
Daus band alſo, though it were true, that the Hus band was ſo far bound by 
his own Aa, that he could not in his own Perſon claim it fo; wherein Lic- 
tleton being plain, and the Law clear, A fo leave it without regard of the ro. 1:4. b. 
XZ Book 21 E. 3. that makes Difference where the Wife o: Husband ſu: vives, 
bio that Kemitter is executed at the firſt. And the Caſe is the ſfronger ; 
— b ſideration of the Nemitter, accozding to the Judgment of John 
x E. 3. 17. where a Feoffment was made to a husband and Wife 
7 the Rem. to A. then the Husband made a Feoffment, and 
took an Eſtate Khim and his Wife, in ſpecial Tail coo, 41 Af. 1. the Nem. 
to B. the husband died, the Wiſe agreed to the ſecond Eſtate (as in reſpec 
ok her ſelf ſhe might) both being made during Coverture ; pet it was judg- 
ed, that foz the Benefit of A. in the Rem. ſhe could not, much moze here the ant. 71. Accord. 
beſt Eſtate ſhall be judged in the Wife, even koz her ſelf, ſince ſhe lived not 2 
to crofs the Judgment of Law bp her own Ag. And likewiſe fo2 the Bene- 
== fit of the Rem. as J allo held in the Caſe of Sir John Sherely, but Hawtrie's 
= Caſe, M. 2 & 3 Eliz. Dyer, 192. and 18 Eliz. Dyer, husband and Wife ſeiſed $y4. 53. Dy. 351. bi 
in Tail, Kemainder in Fee to the Hugband, he made a Feoffinent to the Uſe 333: 
=== of himſelf and his Wife fo2 Life, the Rem. to her pounger Son, and died; 
the Wife might choole the Latter (though he did chooſe the Firſt) koz then 
== the Kem. could not be remitted. | 
But now it is objected, that the Caſe differs from that it was at the 
Common Law, fo2 two ſpecial fieaſons. | | 
7 The firſt, that the ſecond Eſtate to the Wife in this Caſe in Queſtion 
= grew by a Uſe declared to the Husband and Wife in Tail, upon a Fine by 
the Hus band onlp; which Eſtate coming in Place of the Uſe, muſt by Fozce 
=== of the Statute of Uſes, be ſuch in Quantity and Qualitp, as the Uſe was 
Fiera os ONE of a new Eſtate and not of the Old, Whereunto the Kiemits 
ter ſhou e. | | 
The ſecond Objegion is, that the firſt Eſtate being to the husband and oy. ;;:.6; 
Wite in ſpecial Tail, ſo that Jſſues inheritable muſt claim ag Heirs to the 
Dusband as well as the Wife, his Fine hath utterly barred thoſe Jſſues 
and himſelf, and hath exting the Jntail, and lo Conſequently that Eſtate 
4 to he firſt Obj ion, J confeſs it is clear, tha 
o the fir jecion, J confeſs it is clear, that if an Jnfant oz a b. Polt, 
Woman, having Right of Lands diſcontinued, wherein . was * = WE 
= lawful, if the ſame Inkant, oz Woman Covert come to that Land by wap 
ok ai Uſe raiſed out of that Eſtate, the firſt Taker of ſuch Eſtate ſhall not be 
,remitied, fo2 the Diolence of the Letter of the Stat. 27 H. 8. And the firſt 
Tanker in this Caſe, is to be underſtood ok the firſi Taker of every ſeveral E⸗ 
ſtate, as well in Kemainder as in Poſſeſſion. Dy. 77. bd. 
And therekoze, 34 H. 8. Dyer 54. Amy Townſend's Caſe, Tenant in Tail, Co, L. 348. b. Dy. 
made a Feoffment in Fee to the Uſe of his Wife fo2 Life, the Kemainder to 23: b. Plo. 14. a; b. 
next Heir of that Jntail, he ſhall not be remitted, no not if he had the Uſe 5 egg 
by Deſcent, as Simon's Caſe, and Marmaduke's Caſe, 6 E. 6. if he were the 60, 192.b. © 
= fir ro whom the Yoſſefſion wag firft transferred by the Statute, fo2 then (till 
he falls within the Letter of the Law, that he muſt be in of the Eſtate, ag 
he was of the Uſe, and pet he hath both the Free-hold and the Right, and 
= | that 
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- — . * 
that without his Fault, and can have no Aation, which are Littletonz 
G;ounds and Keaſons of Nemitters. | 

Note, an Ac of Parliament hath every Man's Conſent as well to tome, 
as pꝛelent, and ſo he is here an Authoz of his own Hurt, and alſo he mug 
hold it as the A gives it, having Power to bind every Man's Night; ej; 
ther finally oz ſub modo, as here it is foz the firſt Taker. And therekoze are 
Savings oz Strangers KKights in Acts of Parliament. 

See M. 15 & 16 Eliz. Dyer, 329. & 351. Dyer, which is a ſtranger Caſe 
Cuſtuy que uſe in Tail; Gemainder to a Stranger in Tail, Kemainder tc 
himſelf in Fee made a Feoffment befoze the Statute of 27 H. 8. to the Uſe of 
himſelf fo2 Life, the fiemainder to his eldeſt Son, Heir of his firſt Entail, 
and his Wife koz Life, and died: Now the Son was in by the Statute of 


the new Eſtate. Keſolved by four Judges in the Chancerp, that the old 


Feoffees could not enter to revive to the Son ok the firſt ule of Entail; where: 
of one ieaſon was given, that the Son could not enter againſt his own 
Ac, and againſt the Statute, have anp other Eſtate ; no not though it were 
by the Act of another, ſci]. the Feoffees, and after the Statute had had hig 
Wozking, pet the next Heir of the Entail ſhould be remitted. 


But the firſt Taker of a Kemainder map be remedicd by Accident, that : 


is, if a fiemitter happen to another befoze the Land tome to him. As if 


A. be Tenant in Tail, the Kemainder to B. in Tail, and A. make a Fcoff- 


Plo. 114. 


Cap. 28. 


a Co. L. 236. 2. Mo. 63. 


Plo. 114. A. 


3 Cr. 20 Co. L. 361. 
Lit. Sect. 693, 695. 
Co. L. 363. b. 


ment to the Uſe of himſelf in Tail, the Nemainder to B. in Tail again, 
And then the Statute executes the Uſes, Now both A. and B. hay their E⸗ 
ſtates de Novo. But if A. die, now his Aſſue ſhall be remitt e, and ſo by 
Conſequence ſhall B. in Remainder be remitted though he wech a firſt Taker, 

Note, that in Amy Townſend's Caſe it was objeced, thac here was a Sa⸗ 
ving of Nights in the Statute of Uſes, and by Conſequence of Kemitterg 
whereunto in che Argument there was no Anſwer made by the adverte Coun: 
fel. But Plowden the fepozter notes, that the Saving ig only of fo, mer 
Nights: But that Anſwer ſatisfies not, fo2 it ſaves Right after the 
Statute, but the Saving indeed p:eſerves Rights, but to be recovered and 
remitted, as map ſtand with the Stat. not againſt it. But J anſwer to 
this, that the Stat. of 32 H. 8. hath changed the Keaſon of this Cal, and 
hath given the Wife Entry againſt her Hus band's Fine ; ſo that now by the 
Ale raiſed unto her out of ſuch Eſtate, ſhe is not in of an Eſtate diltontim⸗ 
ed, but of an Eſtate whereupon after the Death of her Husband ſhe might 
have re-entred. N 3 
Now as upon e⸗entrp in ſuch Caſe where the Entrp is lawful fe is 1. 
mitted, ſo where an Eſtate is conveped unto her, and is in her, though by 
the Statute, her Entrp being lawtul, ſhe ſhall be judged in of her biN@& 
ſtate, her Nemitter being intratio legitima, though not actualis, aud fo 1s L 
er, 192 | | | 

But then it is again re⸗objeged, that pet at leaſt till there be an actual 
Entrp, the Eſtate ſhall be judged in her as the Ale was, which was out of 
the new Eſtate, acco2ding to the Opinion of the Counſel that argued a⸗ 
gainſt the Kemitter in Amy Townſend's Caſe of a Feoſſment made by a Bil 
ſeiſo2 to the Uſe of the Difleiſee, that the Diſſeiſee ſhould not be remitted 'cill 
an actual Entrp. | EC m7 
To this J anſwer, that J hold the Law not to be ſo. To which Pur . 
pole, ſee Littl. 157. Ak a Man have Night of Entrp, and take Eſtatc being 
of full Age, Ec. he is pꝛelentlp without Entrp remitted, though he took tige 
Eſtate bp contrarp Convepance ; but he ſaps, that if he take but a Leaſe 
fo Pears, that doth not remit him but upon his actual Entrp. 

And pet J anſwer further as clear, that the Jurp find firſt this ſecond 


Fine to the Jſue of the Hugband and the Wife in ſpecial Tail. And that 


by Fozte Whereof and of the Stat. of Uſes, they were ſeiſed accozdingly- 
But then they p2occeded further, and ſap, that they Were both in acnal Pol“ 
ſeflion of the Land. Now the actual Poſſeſſion, Which impozts Entrp of ti! 
Hugband, muſt be accozding to the Eſtate, Which is intire and indivifbl! | 
with his Wife, Which is the Keaſon alſo of the entire Remitter ta the 1 
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So then it appears plainly by rhe Derdict that there was actual. Entrp by, 
and fo2 the Wife, which makes an End of that Objection, 

As to the ſecond Objection it is alſo true, that by the Fine of che Huſ- 
band alone, the Entail to the Jſſues is finallp and totally barred: And (0 
are the Caſes 18 Eliz. Dyer 351 & 269. and Beaum. Cale. And ſo alſo and upon 
the lame Heaſon is 16 Eliz. Dyer 332. Attainder of Treaſon of the Father foz- 
feits the Lands againſt the Jſſues, Which are grounded upon the Fozce of 
the Letter and Meaning of the Stat 4 H. 7. & 32 H. 8. and the Stat. of Trea⸗ 
| ns, 26 H. 8. 13. | | N | : WT 
1 But pet J anſwer; That the Entail, Which is barred to the Jſſues, pet 


6 Co. 139-4, Mo. 28. 
8 Co. 72 a. 


9 Co. 140. a. 


remains, notwithſtanding this Fine to the Wike in Right, as to her ſelf, and 


to all Eſtates and iemainders depending upon it, and to all the Conſequen- 
tes of Benefit to her ſelf, and to others by her as long as ſhe lives, as am- 
plp and beneficiallp, as if the Fine had not been levied. 

And therefoze firſt take Beaumond's Caſe, Co. J. 9. 140. Which was, that 
John Beaumond and his Wife being ſeiſed in ſpectal Tail, Nemainder to John 
Beaumond in Fee, he alone levied a Fine to E. 6. in Fee, Which Eſtate came 
to the Earl of Huntington in Fee, Beaumond having Iſſue, died, His Wife 
entred; the Earl of Huntington confirmed the Eſtate in the Wife, habendum 
to her and the Heirs of the Bodp of her and her Pugsband: And it was ru- 
led that the Confirmation W2ought nothing, becauſe ſhe had as great an E⸗ 
ſtate bekgze. And alſo the Jſſues could not be made inheritable, which were 
befoze batred by their Father's Fine, and the Eſtate Tail as againſt them 
lawfullp grogp to another. And it was further reſolved by wap of Ad- 
mittance, thal the Kemainder in Fee had not been to Beaumond himſelf, 
but to a Stranger, the Entrp of the Wife had reſtozed that Kemainder to 
the Stranger, and had left nothing in the Cogniſee, but a meer poſſibility, ſa 
the hath the Tail, not onlp fo: her ſelf, but to the Benefit and beneficial to 
other Eſtates groWing out of one Noot with his. And pet during the Life 
of Beaumond, the Entail had been barred, and all had been in the Cogniſce, 
and the Wife had had nothing but a ÞoMbilitp via verſa. * | . 
Now it is plain and mult be confeſſed, that the emitter in this Caſe is 
ta all Purpoſes as effectual, not onlp to the Wife, but to the Kem. and E⸗ 
ſtates depending, as was the Entry in Beaumond's Caſe. oz Kemitter is 
04 . 3 Law, the Law changing the Eſtate as an Entry, if it could 

e had, ſhould. Fee © 435 = 

Now becauſe the Statute of H. 7. and eſpeciallp 32 H. 8. hath made a mo2e 


abſolute Subjecion of Entails ro Fines with Pꝛoclamations than the Coms *: 


mon Law did ſince the Statute of Donis conditionalibus, and that the Stat. 
and the Expoſit. upon them, together With the other Stat. of ix H. 7. of Wil⸗ 
continuance of Joincures in Tail, have induced many Jntricacies, Perplexi⸗ 
ties, and appearing Contrarieties, let us in ſoineMeaſure clear that Learns 
ing, that we may ſee a Wap through it upon all Occaſions. 

It hath been a Rule that hath deſiroped Perpetuities, that an Eſtate can- 
not be made to ceaſe fo2 a Time, and then to rife again oz to ceaſe, as to one 
Perſon, and have Being to another, oz to dep2ive a Tenant in Tail by Con- 


Cr.{Car .476, 
9 Co. 140. a. b. 


9 Co. 141. 2. 


Stat. 4 H. 5. & 32 Ul. 
8. What Confeſſion 
they have made upon 
Entails. 

Poſt. 332. 2 Co. 78. a. 


ditian oz Limitation ok Power of Alienation, bp Fine oz Common Kecoverp: 


Yet in theſe Points theſe Stat. have induced all theſe Singularitics into 
Entails. And therefoze at this Day, 
r. Firſt, An Eſtate Tail map ceaſe fo2 a Time, and pet riſe again, and 
may ceaſe to one Perſon, and be in Fozce & eſſe tu another. | 
2. Secondly. An Eſtate in Tail map be in it ſelf perfect, and may be alten- 
ed, and pet cannot deſcend, though there be Jſſues of the Entail. | 
3. Thirdlp, An Entail map deſcend and cannot be aliencd. 
* An Entail map be full, and pet can neither deſcend, nor be 
Allo as to the firſt, Beaumond's Caſe is (0, that the Busband's Fine alone 
binds the Entail, ſo as during his Life all is 3 and 72 is no0- 
thing left but a meer Poſſibility. That if the Wife ſurvive, the ſhall be again 
upon her fie entry Tenant in Tail in State as befoze; ſo it is ceaſed fo2 that 


Time, and the Jſſue barred; but ag to the like, ik ſhe ſurvive, the whole 
Tail revives and is reſtozed to her, : N N 
2 Foz 


To the firſt. 


Dy. 122. b. 
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Foz the 2. ſee Archer Caſe judged 20 Eliz in the Common Pleag, that i 
the G2zandfather bp Tenant in Tail, and the Father diſſetſe him, and levy g 
Fine, and then the B2audfather die, and alſo the Father, that the Son*Jſſue 


ONES * * 4 


in Tail ſhall be barred, And the ſame J hold, if the Father had levied thig 


_ as las 


Fine without diſſeiſing his Gꝛandkather, oz ik he had died betoze the Gzand, 
ather ; fo2 though the Son ſhould claim as Heir in Tail to the Gzandkather 
c ſeiſed bp the Entail, pet he muſt claim as Heir in Blood bp the $4; 


ther, and ſo falls plainlp within the Mozds as Heir ok the Perſon that le⸗ 


1 Cr. $24, $43, Mo. 
252. Jones 34. 1 Cr. 


435. Fo. 332, 333, 334» 


Litt. Sect. 708, 


vied the Fine, and claiming only by an Entail made to the Anceſtoz of him 


that levied the Fine. 1 | 
And J hold, chat if Tenant in Tail have Iſſue thzee Sons, and the ſccond 
Son evp a Fine With Pꝛoclamations in the Life of his Father Who dies, 
this ſhall not bar the elder Bzother : But ik the clder die Without Jſſue in 
t 


e Lite of the Father, the Second ſhall be barred : And it the Elder Without 


7 ſue after the Death of the Father, ſo as the Eider had the whole Tail, ye; 


the ſecond oz his Iſſue ſurvive and then die, it ſhall bar the younger (foz je 


is plainly Within the Wozds) as well as the ſecond that levied the Fine. 


The Wo2ds of the Stat. of 32 H. 8. are, That a Fine levied of Lands in any 


wiſe entailed to the S 02 any of his Aneeſtez 8, ſhall be a bar again 


he Perſon and his Peirs, claiming only by Fozce of ſuch Entail any Doubt, 


c. So the Fine Joth barYeirs of the Entail in manp Caſes, where the c 


nuſoꝛ cannot give the Land becauſe he hath it not. 


And therefoze A match it with the Caſe upon Weſtm. 2. de Donis They io 


whom the Land was given ſhall Have no Power to alien, but ehat it ſhall 


remain to the Afſue. N99 ſee Littl, Caſe, fo. 160. 38 E. z. 24 9 E. 3.26, & 
That if Tenant in Tail hape Jſſue thzee Sons and Diltontinue, and the 


middle Son releaſe and bind him and his Heirg to Marrantp, and the mid: 


dle Son dies, and then the Father dies; This Warrantp is collateral to the 
clder, and lineal to the pounger, becauſe hp Paſſibilitp he might have claim: - 


ed from him of that Entajl, aud ſo within rhe Intent, not the Terter of the 
Law, as here it is. | 4 3 | 
So this Land now cannot deſcend unto the Deirs in Archer's Caſe, (to re⸗ 


turn to that Caſe) becauſe the Deſcent is ſtopt and ſtrangled: Net J hold it 


clear, that the Gzandfather after the Fine levied map himſelf alien: oz, 


as it were againſt Reaſon; ſs the Statute Hath no Letter to bar his Anceſ(- 


tozg, but his Yeirs onlp that levied the Fine, ſo no Saving is needful. 


1 Cr. 435. 2 Gro. 6 
ones a 5 
O. A. Vel. 101. 9 Co, 
41. Saund, 261, 


Hut. 84. 1 Cr. 435, 


Co. L.277, a. 266. a, 


Co. 88. a. 


And therefoze in Archer's Caſe, if after the Fine levied by the Father, the 
Sale in ee had made a Feoffment to a Stranger, yea, 02 but a Bargain and 


ale in Fee, and had died, this Bargaince ſhould have both Holden the 


Land againſt the Jſſue in Tail: (Fo2 thep are barred, and their Night exting 


by the Fine; and ſo the Stat, of Weſt. 2. ſet looſe not to the Keverſion) and 


againſt the Father's Conulee, foz the Fine in this Caſe doch but extinguiſh 
the Tail, but cannot give it by his Convepance that had not fo much as 
Night oz a Poſſibility, though there were a Poſſibility. So the Star. leaves 


the Fo2m and Effect of the Fine (as to all Purpoſes and Perſons, but the 


Iſſues in Tail) to the ozdinarp Kules of Law, whereof one is, That a Con 
vepance to one by him, that hath but a naked Right o2 JIombility, wo;ks by 
the extinguiſhing of it in the Poſſeſſion, S. Moyle Finche's Caſe,Co. lib. 6. 70. a. 


So if the Father's Conuſce will claim, the other ſhall ſap, Partes finis nihil, _ 


&c. Ak the Jfſue in Tail will claim, he ſhall Plea the Fine with a Que 


eſtat. though it be falſe which the other ſhall not denp, but muſt anſwer the 


To the Third. 
9 Co. 140. a. 


vel. 101. Cr. Jac. 173. 


Fine, and partes finis nihil, &c. is no Plea foz an Jſſue in Tail, koz he is a 


— ITE ; 2 

As to the third Caſe, the Stat. of 11 H. 7. makes it as is Sir George 
Brown's Caſe, Co lib. 3. fo, 50. b. Bridges aud his Wife Tenants in fpcc. Tail 
of the Pzoviſion of che Hugband Within the Statute of 11 H. 7. rem. to Bridges 


Brown, and then the Mother made a Diſcontinuante, Brown map enter, not 


by the Poſſibility of his Eſtate ariſing out of the Entail, (foz he could not 


have an Intereſt in that, becauſe the whole Entail was acually without 


Change in the Mother) but by the Fec-fimple, And ſo alſo is Wimbiſh and 


Talboy's Cale; fo then the Tail cannot be alienated bp the Mothers, by Nea⸗ 

ſon of the Neſtraint of 11 H. 7. Neither can deſcend by ieaſon of the Fine by 

the Aſſue in Tail in her Lite, | As 
4 


in Fee, had Jſſue Anthony Bridges, and died; Anthony levies a Fine to 


3 LA. dts. 
—— 
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As to the four and laſt, one map be ſeiled of a pertect Eſtate in Tail, and 
pet the ſame can neither be aliened no? deſcend, as in the Cale at Bar, and 
in Beaumond's | xtra 
55 mt -annot deſcend to the Jſſues from the Mother, though the whole Eſtate 5 Co. 14. b. 
Tail be in her, becauſe they were barred by the Father's Fine bekoze; At 

tannot be aliened by oye — becauſe alſo it was aliened befoze by the 
pus band in a Sozt obliquely. : 5 
P 2 though it be true, that when the Husband hath levied a Fine, and die, 
and his Wife enter, the Eſtate is whollp in her, fo the the Alienee hath no 
Part of the Eſtate⸗Tail in him, noz any Cſtate derived out of ir, but it 15 
- whollp eviged. So that if there be no Jſſue of the Entail, the Hugband's 
- Conuſee hath loſt the Eſtate fo2 ever; (pet if there be Iſſue in Tail at the | 
Death of the Wife, the Eſtate of the Conulee ſhall riſe again ſo ſoon as ſhe Jeong . 
dieg, by Fozce of the Husband's Fine, and that ipſo facto without Entry, as 
Aupon a Ceſſoz of the Wike's Eſtate, like unto Chudleigh's Caſe, of contingent 
Ales ariſing and falling, where there is no Diſturbance to the Poſſeſſion, 
So when the Wife enters upon the Conuſee, that which was in him as a 
- baſe Fee-ſimple,ſo long as the Entail laſted, is now in the Wife a perfect En- 
_- rail again, but to endure only during the Life of the Wife, and then to re⸗ 
turn again to the Conuſee, ſo long as there ſhall be Jſſues. So then the 
Ca.ale is, that the Antail remains in the Wife remitted, but neither to be 
galiened no? deſcend, which are Jncidents inſeparable, but by Ac of Parlia- 
ment: So Dean and Chapters have a Fee⸗ſimple to retain and go in Succel⸗ 
\ fron, but nes to alien. But now to all other Purpoſes the Entail abides, 
and is in the Mike in the ſame Eſtate as it was befoze, 
Fox firſt, Thoidgh the Jſſue be diſinherited, ſo as it is all one to the Tail as 
ik there were no Jſſue, pet the is no Tenant puis poſſibility, oz in that | 
Degree, as it is reſolved in Beaumond's Cafe, 
Allo ſhe map make Leaſes fo thzee Lives, under the old Kent, Ec, acco2d- 2 Cr. 68e. 
ing to the Statute, and it ſhall neither be Fozfeiture no2 Diſcontinuance, as | 
it is alſo obſerved there. | 
AI hold it alſo clear, that in this Caſe of emitter, and in the Caſe of En- 
. trpof the Wife, as in Beaumond's Caſe, the ſhall not only become Tenant in 
Tail (as J have ſaid) but her Entry and Kemitter ſhall alſo remit all Ke- 
mainders and Keverſtons that were depending upon her Eſtate, that are other- 
wiſe bound, which is alſo reſolved in the Argument of Beaum. Caſe. 
Therefoze put the Caſe, that Land be ſpecially entailed ro A. and his Wike, 
the Kemainder to B. in Tail, the Kemainder to C. in Fee, and A. the Bugband 
levies a Fine alone to D. in Fee, and dies, leaving Jſue; the Wike enters, 
the is in of her Eſtate in Tail, and her Entrp alſo remits B. and C. to their * 1157-227, 
ſeveral Kemainders,and hath put D. out of his whole Eſtate. And therekoꝛe g 
aan clear of Opinion, that the Wife in that Cale may ſuffer a common Keco- 
very againſt yer (ſelf as Tenant in Tail, and vouch the common Youchee, and 
that ſhall bar the old Kemainders of B. and C. fo 
d'autre eſtate at all, much leſs to them. 

And pet it is a rare Caſe, that a common Keecovery againſt the Tenant in 
Tail ſhall bar the Kemainder, and not bar the Entail : Foz here the Entail 
(that is, the Jſſues of the Entail) were barred befoze by the Fine; but pet 
it map be trulp ſaid, that the Entail is barred by the Kecoverp, becauſe the 
Wife was ſeiſed of the whole Entail, which was lo barred, and the Kemain- 
ders are then depending immediately upon it. 

But what ſhall be che Effect of that Kiccovery after the Death of the Wife 
is oy D. to whom the husband alone levied the Fine, J will ſpeak here- 
after. | 

; It the Wife, after (ſuch common Kecoverpipaſſed againſt her, die 
» Iſſue by her Hus band, now D. is to have the Land as hath Wa 4010) ner. 
ther can the fetoverp had againſt her hurt him; koz as to him the was eins de 
autre eſtate, and therefoze the Value cannot come to him. And if ſhe had come 
in as a Vouthee, pet it could not have hurt D. fo; his Eſtate and hers never 
ſtood together, no2 had Dependante the one upon the other. 


vi And he had his 
Eſtate divided from hers, and by contrar N f 
Koot of the Entail. D 5 v Means, though both out of the 
| Ll 2 
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Plo. 1 14. b. 


2. Great Point. 


koͤz Life, the Kemaindex to his Wife, ſhe is not remitted til 


» 


The next Queſtion is, taking the Caſe that Lye Husband and Wife Were 
remitted to the firſt Eſtate in Tail, and that by Conſequence Suſan Andrews 
and the reſt in Kemainders Were allo remitted (as have Holden) When the 
Wife dies leaving Her Husband that was bound by his on Fine, What 
now is become of thoſe Remainders? 

And upon that Jam of clear Opinion, that now theſe Remainders to Suſan 
Andrews and Duncombe, that Were bp tye Kemitter of the Wife made aaual 
Nemainders, are bp her Death diſlodged and turned into fights, as they 
Were bp the Fine, and ſhould fiill have been, if the Wite had not been re- 
mitted 92 re-entred in the like Caſe, whereof the Reaſon is plain. | 

F02 the Husband by his Fine gave and had Power to give the Whole E⸗ 
ſtate in Tail, as to himſelt and the Iſſues in Tail ; but he had ns Power tg 
pꝛejudice the Alike, ſo ſhe is only laved and the Cſtate foz her fake ; and ſq 
much as concerns her and others, that chould not claim under the husband 
02 the Iſſues (if the Land had come to them) of Which Sozt theſe fiemain: 
ders are; ſo that now the is removed by Death oz other wile, that Eſtate 


that Was p:eſerved fo2 her only ceaſety, and the Land returns to the fozmer 


Current and State that Was raiſed by the Fine to the Alienee, and fo by 
Conſequence the Remainders which Were temitted onlp out of Neceſſity, be- 
cauſe their Fundamental Eſtate Was remitted, muſt fail together with it, 
fo2 the old Kemainder cannot depend and be joined to the new Eſtate, Which 


Was and is a Fee-ſimple, A emitter cannot be but When the Frechold in 


offeſſion and the Night meet; and 1 rekaze Littl. fol. 15 3. puts it, that if 

Het us band diſcontinue the Wife's Land, and take an Eſtate-<o Himſelf 

| Zen e 

kall. By the mo gf * 1 this Caſe, the Kemitter holds z longer, When 
the Poſſeſſion and Right part. = Ct . . 

52d hots J ſay (the Dusband ſurviving the Mike) the Estate is ipſo facto 

adjudged in Him acco2ding ts the Eſtate ot the new Fine, and not acco2ding 


ta the fo2mer Entail, Which he had given awap and barred bp his Fine: 


And now it is all one, as if the Wife in this Caſe gad never been remitted, 
02 Had never entred after the Hus band's Fine, in which Caſe the Hemain- 
ders could never Have been remitted, oz as if the Land had been given with 
like emainders to the Hus band alone in ſpecial Tail; and ſs the Kicmain- 
ders that Were bekoze during the Remitter in eſſe are nom turned into Kiights 
of Hemainders onlp. But if on the other Side the Yusband in this Caſe 
Had died firſt, and without Jſſue, then had the Remainders continued re- 
mitted, becauſe there ſhould Have been ng Jnterpoſition of the new Eſtate 


between the Wife and the Gem. as in the Caſe in Queſtion there is. 


Out of this Diſcourſe appears the Difference between the Caſe ſince the 


Statute, and Littlecon's Caſe, which is the like, befoze the Stat. Licel. fol. 


151. ſaith, That if Land be given to the Þugband and Wife in ſpecial Tail, 
and the Pugband alien it by Fine, and take an Eſtate again to him and his 
Wife, that this is a Remitter to them both, becauſe thep are one Perſon, 
and the Eſtare is indiviſible. NoW to. ſee HoW far this very Caſe is the ſame 
in Law ſince the Stat. (as befoze) and where it differs, ano upon What Hea- 


ſon. _ F : 
FJ agree, that in the Caſe in Queſtion, the Eſtate reſumed to the Yugband 


and Wife,did remit them both as at the Common Law; fo2 the Wife and her 


Ellate (as to her) is the ſame that was at the Common Law, no Wap kur⸗ 


ther p2ejudiced bp her Husband's Fine ; and therekoze fince ſhe is remitted, 


her Dusband mult allo be remitted with her and fo2 Her, upon Litt. Kiea(on. 
Wut Whereas in Littleton's Caſe the Remitter was total to the Whole En- 
tail, as well fo2 the Jſſues as foz the Parties themſelves, and ſa did Whol⸗ 
lp aboliſh the whole new Eſtate, as to2tivus and W2ongtul : Now the Hus- 
band's Fine and new Eſtate upon it Was not utterly aboliſhed, but inter⸗ 
rupted only by the Mike and faz her, and is rightful and noe toztious a- 
gainſt Himſelf, and His Iſſues, as being Warranted by a Statute Law. 
Note, That the Dysband's Fine at the Common Law did bind himlelk as 


ſtronglp during his own Life as His Fine, with Pzoclamations now, and | 
- | pet 
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itted againſt it, by Heaſon of his Wife's HKemitter, which 
je 23 whole Eſtate In Tail to all Purpoles, and (6 he is now remitta⸗ 
ble foz His Wife, and with her againſt his Fine, With P:oclamations, ſo far 
as her Kemitter extends ſince the Stat. and no further. RE 
And therefoze J am of Opinion, that if upon ſuch a Gitt, a Condition 4. 
were annexed, that the Husband ſhould not levy a Fine with Pzoclamati- 
ons to bar his Iſſues that this Condition were void, and yer rye like Con- 
dition Had been £00d at the Common Tad. 


The next Point is, ſince the Hemitter ceaſeth by the Death of the Mike, Great Pa. 
and that the Remainders to Suſan Andrews and the reſt are turned into tights, 
hom now they map relieve themſelves alter the Death of Melton the Hul⸗ 
band without Jſſue, as it falls out in the Cale. | | | 
As to this Point J have declared mp Opinion befoze, that afzer the 
Death of the Wife, the Kemitter ceaſed, and the Land returned again into 
the Eſtate paſſed by the ſecond Fine, which continued during the Life of the 
Husband, and was to continue as long as there was Iſſue, ik there had 
been anp; fo? till then, they in the Kemainder had no Title to demand the 
Land; but now when Melton the Dugband died without Jſſue, then came 
the Kemainder ts be demandable, and then Suſan Andrews did enter upon 
- Wingfield the Defendant, claiming under the Husband, and made the Leaſe 
to Duncombe the Plaintiff, which J hold to be lawful. And J hold this En- 
1 try of Suſan Andrews tu be lawful, and that without Queſtion ; fo2 the Mozds 
bk the Law ok 32 H. 8. are clear and certain that no Fine by the Hugband on- 
Ip of any Land, being the Jnheritance foz Freehold of the Wife, ſhall in any 
wiſe make any'Diſcontinuance, oz be pꝛejudicial to the Wife oz her Heirs, oz 
to ſuch as ſhall huve Night, by the Death of ſuch Wife oz Wives, but 
that the ſame Wife and her Yeirs, and ſuch other to Whom ſuch Kight . | 
ſhall appertain after her Deceaſe, ſhall and map 1awfullp enter into the ſame 1 
So the Wozds are clear, not onlp to relieve the Wife and her Heirs, but alſo 
other Strangers that have Aight to the Land by oz after her Death. And 
fo2 that Purpoſe the Stat. puts two Caſes ; one, where the Wife hath an E⸗ 
ſtate of Inheritance either Fee-ſimple oz Fee-tail ; the other, Where ſhe hath 
but a Freehold, meaning an Eſtate fo2 Life in the Land aliened. 
Now in both Caſes it gives Keliet bp Entrp tothe Yeirs of the Wife, 
which can be but in Caſe of Jnheritance, And therefoze in the Caſe of Free- 
hold Strangersin Kemainder oz Keverſion muſt needs be relieved under the 
other Wo2ds, and by the ſame Keaſon upon Eſtates in Tail. . 
And as no Man Will doubt, but that if the Wife enter firſf, it ſhall Bene- 
fit thoſe in Remainders alſo, though the Statute ſhould be thought to be 
made onlp fo2 the good of the Wives direalp; (os clearly here the Wo2ds give 
Entry, that is the firſt Entrp as well to others as to the Wives and their 
Heirs: Yet J am of Opinion, that if Wife being ſeiſed in Fee after ſuch A⸗ 
lienation of the husband, ſhould die without Heir, that the Loꝛd bp Eſcheat 
ſhauld not be within the Kemedp of this Statute, as J held latelp in the 
Cale of the Loꝛd Stanhop's, Quare Imped. | 
Bow laſtly, touching the Common Necoverp mentioned i 
hold it to be inſufficiently found, as there is no Kecoverp at all. And there- 
toze obſerve, that after the ſecond Fine by Melton the Bugband alone, Menſe 
Mich 44. E. it is found, that he and his Wife were ſeiſed in ſpecial Tail with 
the new fiemainders over and in acual Poſſeſſion; and that 14 Novem. 44. 
Elis the Wife died, and that Melton the husband continued his Poſſellion 
and was leiſed prout, &c. And being lo ſeiſed, x Feb. 45 Eliz by Indenture fo2 
Monep, did bargain and ſell the Land unto Curtis and Stepbenfon, and their 
Heirs, and there tet down the Indenture in hæc verba: To have and to hold 
8 — 4 and I _ . in the Deed, that a n ecovery ſhould 
» ve had againſt them to the Uſe of George Melton and his Heir 
no Toncluſion, That Curtis and Ste 8 bee uz but make 


n this Derdig, J Gier Lin. 


phenſon were ſeiſed · by Fo a 
not ſo much as prout Lex. But th „ 
land, 23 Jan. 45 Eliz. did ſue 


en thep find that one Colt and Hol- 
a Wit of Entry, &c. againſt Curtis and 


Stephenſon 
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Stephenſon, then Tenants of the Freehold of the Pꝛemiles ret. oct. pur. ans 
thereupon a fiecoverp paſt with the Voucher of George Melton, and that the 


ſeiſed prout lex poſtulat. So that firſt it was found that Melton was ſeiſed jn 


the Jurp find that thep were leiſed by Fozce of this Convepante. 

Curtis cannot be taken to be Tcnant tothe Kecovery,fo either it muſt be by 
the ſpecial Convepance mentioned oz by the Implication cunc tenentem. By the 
ſpecial Convepance it cannot be, becauſe the Zinrollment is not kound; like 
unto Sir George Brown's Caſe, where it was found that Anthony Bridges le- 


were otherwiſe in commmon Intent and Pꝛactiſe; koz otherwiſe the Jury 
mult find in this Caſe, that Melton did bargain and ſell, but that the 
gative of that that is not pꝛeſumed except it be found. 

Bargain and Sale, no not ſo much as prout Lex, &c. 


Mean, eſpecially bp a Diſſeiün) as this Verdict is found 
at leaſt it cannot be effeacual. 


G. 


Ret. cra. pur. which was 3 Feb. 


befoze the ecoverp paſſed. 


by the Bargain and Sale, 


3 Feb. | 


on the Action was bzought. | 
dants Entrp were lawful oz no, which is all one as if thep had referred t0 


tp oz not Guilty, 
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Poſſeſſion in Tail general, and ſo continued till x Feb. 45 Eliz. and then grant: 
ed, bargain'd and ſold the Land, which by the Wozd of Gzant will not paſgg | 
without Livery, neither doth it implp Livery as the Wozd Feoffment would, 
and of the Bargain and Sale there is no Inrollment found, neither doth 


Allo Note, no Touch in the Verdict that Curtis was ſeiſed by Fozce of th 


Now fo2 the tunc tenentem (beſides that the Court ſhall not intend when WW 
thep found a ſpecial Means of Tenancy, that he was Tenant by another 
it, cannot be, g 7 


Ant. 54. 55. IJ grant that a Yerdic map be taken by a reaſonable Intendent, as in 
Fulwood's Caſe, though the Mozds be imperfen. But that muſt be where 
that Intendment ſtands upzight, and nothing in the Yerdic to impugn it, 
as there is in this Caſe expꝛeſly: Foz there is plain Falſttp and Kepugnancy 
in this Derdict, one Part ſaping that Melton continued Tenant till 1 Feb. 
the other Part ſaping that Curtis was Tenant 23 Jan. oz elſe bp confeſſing and 
avoiding that he was Tenant 23 Jan. by Diſſeiün, and that Melton re-entred 
and was ſeiſed 1 Feb. Fo2 the iecoverp was not finiſhed till Cra. pur. which is 


Allo J agree that where a ſpecial Derdic concludes their Doubt upon ſome * 
ſpecial Point, that the Court ſhall doubt of no moze, but allow all oth 
Cr. Car. 22. Points, though there be ſome Defect, as in Goodale's Caſe, Co. lib. 5. fol. 96 
| where the Jurp made this Doubt, Whether the Papment of one hundzed 

Pounds, with Agreement to have ſome Part of it again, were ſuffictent up 

on a Condition to defeat the Eſtate of a Stranger, The Court regarded not 

that there was no Title found for the Party that made the Entrp, whereu⸗ 


But here the Jurp doth conclude upon the general, Whether the Defer/ 5 


the Court their utrum, whether the Defendant were guiltp or not, which dy 
pends upon all Parts of the Derdit indifferentlp, that map pzove him Gull - 


Sheriff returned Execution, and that by Fozce thereof, Colt and Holland were © 


3 Co. 86. b. vied a Fine where it was taken to be without Pzoclamations, though it 


Deed was not inrolled; and ſo in the other Caſe that the Fine was with; ' 
out Pzoclamations, which were againſt Senſe,to enkozce a Jurp to find a Ne; 


The Wzit of Entry was bꝛought 23 Jan, 47 Eliz. againſi Curtis, tunc tenent. | £2 


Now it is true, that if he were Tenant either at the Time ok the Writ © 
- purchaſed, oz at the Keturn when the Kecoverp paſſed, it had been ſufficient; > 
but bp the Yerdic it is plain, that he could not be Tenant at the Day of 
the Writ purchaſed, fo: Melton continued his Poſſeſſion till x Feb. and if 
Curtis ſhould be taken to have diſſeiſed Melton, pet ſince Melton is found ſei? 
ſed 1 Febr. there muſt be a Ke-entrp, and lo the Tenancy lawfullp diſſolved 


Now Where it is found that Curtis and Stephenſon were Tenants of the 
Freehold; at the Time of the Writ of Entrp purchaſed, that appears to the 
Court falſe, fo2 that was befoze the Bargain and Sale, till which Time 
Melton is found to be ſeifed, and no other Convepance found unto them, but 


4 | And 


PTY te. Ms. Fr 


_ Waterhouſe & Uxor verſ. og 263 
Saltmarſh. 5 — TOE . 


— 


1 angerdus Thing to conſtrue a Yerdic larger, oꝛ otherwiſe 
i Boat don + N it ſubjcus them to an Atratzt, as in this 
” Taſe, to mate them to find as ft Were a perfect Recoverp and perfen Tenant, 
| whi < without Queſtion they meant not generallp and at large, but oulp by 
- this Bargain and Hale, and by ud other r 
Ss upon the whole Matter, J was of Opinion, That Judgment was co 
be given kz the Plaintiff, and ko were the reft of the Judges that had ſpoken 
bekoze me: And fa Judginent was given, | Aird bern to ths wo oy nen 2 Cro. Gra. 
But they having argued befoze me, did take the Hiecovery to be well enough 
=” Found upon the Wo2d Tunc Tenens, not oblerving all the Parts, as J noted 
= they held that pet the Retoverp mas void, becauſe Melton was bp the 
5 TE der th Death of the Wife without Iſſue) but Tenant in Tail 
puens poſſibility, and ſo within the Statute of 14 Eliz. of feigned Recoverics 
> againlt Tenants fo2 Life Douchers. 4 5 
B.urt taking the Caſe as J have argued it, aud as J hold the Law clear, 
Mlelton was never lefs than Tenant in Tail: Flrſt, bp the Fine of his Wifc 
and hiinſelf, and then by his own Fine to the Uſe of himſelf and his Aike 
= again in the ſpecial Tail, the Kemainder to Himſelf in general Tail, which 
= remitted him and his Wife to the old Tail ſpectal ; with the old Gemainders 
"= dependitig upon it as long as the Mike lived: Bur When the Wike died, 
then the old Tail and the Kicmainders vaniſhed, and the Pugband Melton 
became Tenant in Tail general by his latter Kemainder raiſed by his own 
Fine, and lo being ever Tenant in Tail, can bp no Means be dzawn within 
the Statute of , H 8. & 14 Eliz. and then ik the Gecoverp Were good, he 
= comes in a Voucher of all his Titles in Tail, and binds all Kemainders up- 
von anpof the Eſfates, which he had at anp Time. 
But of this Point J ſpake not publicklp, becauſe J held it no Kecovern 
agp it was found: But Juſtice Hutton oblerving mp Courſe, did ask me in 
pzivate What J thought ot the Cale, als abt l ſtecoverp to be good. To 
whom A ſaid as befoze, that then A held againſt the Plaintiftf. ; 


S (341) Waterhouſe & Uxor berſur Saltmarſh. 
1 BY 9D ee 


Asa Edward Waterhouſe and his ilfe were Plaintiffs in the Star-Cham: rior for breaking en 
. 8 ber againſt Saltmarſh, Andet⸗ Sheriff bf Totte and divers his Bax: u ben Pirate 
 _* liffs, and againſt J. Keeling. The Caſe, an oy S, The Plaintiff and bo. 269. Ant. 62. 
l. © Keeling were bound with David Waterhouſe ag his Sureties, ts one Coale in . 4. 2 £19. 555: 
k 400 l. fo; the Papment of 200 l. wherenpon Judgment was given againſt 
al ** Keeling ; but at the Suit of Keeling, Execution was fo2bozn by Coale, to 
: OY „ ſee if anp Contribution could he gotten of the Plaintif, to? David Water- 
1 + houſe was Bankrupt; but at laſt nothing coming, Coale took of Keelyng 
i >» © 2701. in Satisfaction of his Debt, pet dclivered his Band into the Hand 

Dok Keeling, allowing him to ſue jt againſt the Plaintiff, Againſt Whoin 
EKeeling ſent to Salrmarſh a Latitat, and withal a Cap' Utlegat' befoze Judg⸗ 
ment at the Suit of ane Bafil a Stranger, Without his P2ivitp oz the Al⸗ 
=» * lewance ok the Court, oz the King's Attoznep, to the End, that if the 
P pPlaintiff kept his Yonfe, thep might bꝛeak the Boule, and fo ſerve both it 
F and the Latitat. The Sheriff thereupon entred che Houce in the Momning, the 
outer Boo? being open; but being within the Boule with ür Bailiffg, ſome 
„ erte beg Beo birds ihm rhe Ban and d2ew their Sws2ds, and pze- c 

„ ſently he, with two of them with their Swoꝛds dzawn ran up ts the Cham- 
„über, where the Plaintiff and his Wife were in Bed and the Boozs lockt, and 

I knocking a little, without telling what they were, oz wherefoze they came 

„ # b2ake open the Wooz and took him, and tonk Bond fo: hig Appearanceupon the 
i 4 Latitat and 405. fo2 ſuing out a Superſed? upon the Quilaw:p, and ſo diſcharged 
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; Caſely N Na and e Willis 6K | 
Weſton. Sidly. 8 Woodhouſe. 


Yelv, 28. Accord. 


Eſcape. 


2 Cr. Ir. 5 Co. 31. b. 


Error for want of Bail 
in the King's Bench, 
how it ſhall be aſſign- 


ed for Error, 


Br. Error, 37. An.38 


Cr. Jac, 225, 568, 


Co. 3. b. Hutr. 78. 
Poſt, 272, 281, 265. 
Pop. 145. 


Caſe, 


— Cent. 299. 


rror Br. 37. 


Want 2 Bill. 
"of Bail. 
2 Cr, 2213. 


Vel. 16s. Po. 265. Ant. 


130. Accord, 2 Cro. 


109, Cro, 282. 2 Cro. 


186. Poſt. 281, Accd, 
Jones 304+ „J. 38. a, 
Ant. 144. 181. 2 Cro. 
408, 1: y. 186, 580, 


Cr. — $45. Ant. 210. 


him, and afterwards the Plaintiff paid 02 gave Y ſſurance to Keeling fo) 
90 l. and had his Eonds both to Coale and the Shtriff delivered up unto 


© hum. Upon all this the Sheriff was fined 200 l. foz the unneteſſarp Out: 


rage and Terroz of this Arreſt, and koz not ügnikping that he wag herif 


that rhe Dooz might have been opened without Diolence, but eſpecially 5 


diſcharging the Plaintiff upon the Capias Utlegat'; and Keeling, though it 
were not . a Htar-Chamber Cale, that he did ſue his Fellow Surety 
foz Contribution, in the Name, and by the Conſent of. the Creditoz, though 
he himſelf had ſatigfted in a Hozt the Debt, becauſe it was a juſt Gzound of 
Equttp, that rhe Hureties ſhould be equallp charged, and it ig (o commonly 
uſed in the line Gaſes, pet he wag fined 501. foz uſing the King's Pzoceſs 
and Pꝛerogative without Clarrant of Court, oz Party intereſſed, he himlelt 
having no Jntereſt in it, bur bp that indirec Means defrauding the Þ aintiff 
of his Liberty of Defence of Youle, againſt his pzivate Debt. | 


( 342 ) Caſely verſus Weſton, 
Zechiel Weſton, late Sheriff of n was fined at the Suit of Ca. 


ly, fo? that having a Cap' Utlegat' after Judgment delivered unto him 
. one Bradſhaw, being in View when he was attending upon the 
1 


idges of Nt, the Church to the Pall, he did not endeavour pzeſent- 1 


Ip to take him, 
ving Means akter 
ſave him Harmleſs, 


( 343) 


7 he then eſcaped, But it did alſo ap car that ha. 
ards to take him, He did it not, but toon his Wozd to 


Lancaſtell werſus Sid), Fg 


4 


2 Co. 545. m. 


898 Lancaſtell Erecutoz of Richard Lancaſtell, recovered in the King's 

Bench, againſt Hir Ralph my 100 l. Debt, who being taken in Exetu⸗ 
tion eſcaped, and Stephen Lancaſtell bzought an Aation of Debt againſt Fir 
George Reinolds the Marſhall in the Debt & Detinet, and had Judgment: 
Whereupon a Wzit of Erroz bzought, and George Crook inſiſted npon Hiſcock's 
Caſe, cited in Hargrave's Caſe, Co. lib. 5. 31. Hudgment was given in the 
King's Bench, and Errozs were aſſigned, that there were neither Bail no: 
Bill filed there. We agreed that the Erroz muſt be aſſigned, that there was 
neither Bail, no? the Party in Cuſtodp of the Marſhall; foz if He be, Aman 
declare againſt him, fo; that is natural, all Declarations being Cultodia, 
&c. and the Bail is but a Fiction of the Warſhall's Cuſtodp, and ſo known to 
the Courts; ko; otherwiſe it was againſt the Retozd to aver that he were not 
in Cuſtodp, being ſo laid and anſWered to. 1 


4 Wini verſus Woodhouſe, | 


A Ihm Willis bzought an Aoion upon the Cafe upon a Trover aud Con- | 
' Y verſion of Goods, againſt William Woodhouſe in the King's Bench: | 


The Defendant pleaded Not Guilty, and the Plaintiff had a Verdid and 
Judgment, The Defenidant bzought a Writ of Erroz, and aſſigned two Er- =» 


roz8 : The one, that there wag no Bill filed : The other, that there was no 
Bail. And upon a Certioraci in that Caſe awarded ond returned, it was 
certified that there was neither Bill noz Bail filed, and the Judgment not- | 
withſtanding the laid Errozs, was affirmed in Camera Scacc. Tr. anno 17: | 
Dom' Regis, viz. 5. die Julil in eodem Term', and the Netozd and the Pzoceed- | 
ing on the ſame W2it of Erroz were remanded cod. Ter. in Banco Reg qu. vide | 
tr. 16, Rs. rot. 945. in Banco Regis ubi tam prim' judicium quam ſecundum incracur. | 

1. The Want of a Bill being the Oziginal, was taken to be within the 


Meaning and Jntent of the Statute of 18 Eliz cap. 14. and remedied by the 1 


Equitp of that Statute. 
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Edwards verſ. 2 Twille ver/. 0 Reynolds ver/. 
Graves. Cotton. © Oke 


Sir Chriſtopher 
ley. Heydon, &c. 


2 


* as 
L 


3 The Want of the) Bail was not material, becauſe it might be that the . Cr. 223 Mo. 694 
' Hefendant was in cuftodia Mar, at the Time of the Plainriff's Bill exhibi- it. 364, 
ted, acco2ding as the laid Will ſuppoleth. 


( 345 ) Edwards verſus Graves, Protulntion, 
; Tr. T7 Jac Rot. 895. Tr: J Fac, Ir 11 110 Le 
gBacy where Lan! i 
app Antec ro be tand LY 


Hilip Edwards, Exetutoz of Philip Edwards, had a Prohibition againſt eee 
P John Graves; and the Cale was, that one Agnes Salter deviſed, that the wean Vic 
Executoz and rhzee others ſhould fell certain Lands, and ould diſpoſe OT OT En, 
Money to the Defendant and thzee others equally; the Land was (old ac- (iy, bur mcerly v4 
cozdingly, and the now Defendant ſued this Exccutoz in Court Chziſtian, Caule according to 
fo the fourth Part of the Monep. The Court held, that neither the Land fee at 124. 
no2 Money was Teſtamentarp as this Cale is, fo2 it was not Aſſets to 25. 1 Cr. 396. 7 Ben, 
Debts, but a Hum ariſing of Land, and appointed to ſpectal Uſes in wap 9705 1% I. a 
of Equity, and not as a Legacy, and therefoze is not to be ſued foz here, but %% d. 120. 1 


in Court of Equitp; neither can that Court hold Plea of a Uegacy in Equi 1 the* Pop 59. 
op but Where it is a Legacy in Law indeed, fo2 they muſt hold Plea by cen 359, 396, ye 
thei 


| ('r. Car. 359, 396. Syd. 
r Law, as our Courts of Law do, Yel. 39, 93. Co I. 111. a. 8 Co. 95. a. Gre LNG 25 18 
| 595. e 


10 Co. 47. a. Vel. 115, 160, 173. Ant. 188. Pop. 59. 


(346) Twiſſe verſus Cotton. Replevin. 

7 he Caſe wee, Tenant fo2 Life, the fieverſion in Pee of Land whereof oer againſt a Te- 
I rhe Demanbant had Title of Dower, aud brought a Wit of Dower es + fine 
againſt the Tenant oz Life, hanging the Weit in the ieverſion, levied a it works upon it. 
Fine with Pꝛoclamation of the Keverſion; the Tenant fo2 Life died, the five | 
Years expired, and now the Demandant b2ings a new W?ir of Dower a⸗ 


gainſt the Tenant in Poſſellion. 
6447 Reynolds verſus Okeley. 


Replevin, 


5 'FY Defendant avowed koz Hent reſerved upon a Leaſe fo2 Life, the Plaine bat of Realts e. 
5 tiff pleaded in Bar, and conveped himlelt Title to 10 Acres adjoining, ace ing 
and that he put in his Beaſts, and they efcaped into the Place, Ec. and 4 426% 


he freſhlp followed to dzive them out, but befoze he could recover them, the el b. l. 7 


Defendant diſtrained them. The Cale had been ſomewhat better, if the Te e 
nant ought to maintain the Fence, 


( 348 ) Sir Chriſtopher Heydon 4 Goodhall. | Replevin. 


N a Replevin, Goodhall avoWed foz Gent reſerved upon a Leaſe fo2 Years, Surctics in a Rep!e. 
1 ond had Judgment to have retoz. irrepleg. and Damages and Loſis ad- * Cu 
judged, The Plaintiff bzought a Weit of Erroz, and had a Superſedeas; 
and it was moved ko Goodhall, that Heydon might find Surcties accozding 
to the Statute of z of the ing. But the Court reſolved, by the Meaning 
bk the Statute he was not to find Suretieg. Wut if the Avowant had b2oughe 
aan Acton of Debt fo2 nent, and had Judgment, it had been within the 
= Law, fo2 the Wozds are, cc. | 


(349) Chandler werſus Thompſon: Obligation, 
5 Handler againſt Thompſon Erecuto2 of Marlet, Debt upon an Obligation 1 1 


I of the Teſtatoz. The Detendant plcads, that the Teltoſtoz made him wenn Time is £x- 
— » Exrecuto? 'till one John Marlet ſhould come to 21 Nears of ge, and in the 944 © Cu. 75. 
mean Time to keep all his Goods fo: him, and then to deliver them unt 

= him, and ch: ſaid John Marlet then to be Erccuto!2; ond fhews, that befo2e 

the Weit John Marlet wag 21 Pears of Voc, and that he delivered him the 
m 


Goodg, 
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Fawkner ver ſ. ( Plat and 8 Waterer and 
Andrews. Holford. Freeman. 


—— 


Goods, which he accepted, abſque hoc, qd. ipſe eſt vel di impetrationis &c. fuit 
Executor for a Time Executor, &c. It was debated bp the Court, if the rſt Executoz lold o 
waſterh Cee Waſted the Goods, how the Credito? ſhould relieve himſelf fo2 thoſe Gods, 
ſhall be relieved after The new ExLecuto? taking upon him the Executozſhip; foz the Goods never 
ws {lng . 3 came to the Hands of the new Executoz, though perhaps he map have an 
{© dene. Action againſt the kozmer Executoz, fo2 lo much as he did not lawfully ad; 
miniſter ; fo2 againſt the Dendees he can have no HKemedp, oz elſe the old 

Exctutor map remain an Exerutoz ſtill koz that Purpoſe, the other being 


none in effect fo2 thoke Goods, like the Cale of a Sheriff that doth not de. 


liver his Pztſoner, that he hath in Execution, to the next Sheriff. 


Prohibition, . Fawkner verſus Andrews. 
Tr. 17 Jac. Rot. 864. 


Diſmes charged of the T Pꝛohibition the Parties be at Iſſue upon a Cuſtom de non decimandy 
Wide of 5% A Of Wood, infra Wildam Suſſex. Jt Was moved by Finch, whence the Ven, 
| fac. ſhould be, and the Court directed, that the bcſt was de corpore com. fo? 
Wilde is no Viſne, whereok the Court can take Knowledge, unto this Towl: 


fo2 the Defendant aſſented; theſe kind of Allents would be entred upon Ke: : 


co2d, 


Breve de recto. | ( 3Fl 9 | Plat and Holford. 


b. 2 Cro. 464. m' 
2 Roll. Rep. 14. 


Meſme Ca. 6 Co. 3. 15 a Wzit of Right between Plat Vemandant, and Holfozd Cenant, the 


Tenant pleaded, that be was within Age, and in bp Dp#ent ; and pap; 
ed, thar the Parol might demur *cill his full Age. Whrreunto the De: 
mandant replied, that he was leiled till the Tenant diſſeiled him, and tra- 


verſed the Deſcent, and Dap was given to the Tenant to adviſe what he | 


would do. | 


( 352 ) Waterer and Freeman. 

Ant. 205. Noy 23. | . 9 8 | | | 5 

Ro. 34. "FX Caſe of Waterer and Freeman ſup. was this Term judged fo? the 
Plaintiff, and the reſt of the Judges deſired me to deliver the Judg⸗ 


ment and Kealon, wherein J firſt obſerved, that the Monep was not twice 


1 fac, upon levied, noz the Plaintiff twice charged with the Damages, as the Declara: 
udgment. 
ſum, but pet it appears by tie Declaratien, that he was twice vercs and 
grieved, and that wilkillp by the Dekendant, who had firſt one Execution 
inchoate, which he oughr to have followed knowing it, and not to have ta; 
ken another, fo2 elſe he might take 20 Executions, and take away his Mitch: 


cattel, oz his Plongh-bealts : But now the Jurp muſt give Damages at⸗ 
co:ding to the Lols. 


But if the Defendant in this Caſe had not known of the Cattle firſi taken, 


_- 


3 Saund. 132. Velv. he had not been liable no2 ſubjca to this Action. 
113 * ok „ But nom is the main Point, we hold, that if a Man bring an Action up⸗ 
Dyer 285. a. Roll. 1. on a falle Surmiſe in a proper Court, he cannot bring an Acion again 
Abr. 34. him and charge him with it as a Fault direaly, and ex diametro, ag If tir 
| Suit it felf were a w2ongful Act, fo2 Executio Juris non habet injuriam. Aud 
as all by Nature is good, ſo Saint Paul ſaith, the Law is good if a Man uſe it 
| lawfully; fo the Abuſe of Law is the Fault. Thercfo:e 11 Eliz. a Wal 
brought a Wit of Fozgery, of Faux fairs; the Defendant, though jc bt 
found Guiltp, could not Have a Scandalum Magnatum, and lap the Charg! 


contained in the Action to be the Scandal, fo 43 Edw. z. 32. the Plaintiſ 


6 Co. 13. b. Ye. 38. brought an Acton of falſe Ampziſonment; the Defendant pfeaded, that h. 
1 9 pe 267. cauſed him to be impziſoned upon a Statute, The PPlaintiff repited, that 


there was a Day given him upon Defealance to pap the Wonep, and that 


he paid the Monep befoze the Dap limited; and yet it was ruled agaluſt 3 


the Plaintiff, becauſe he was impziſoned bp Courſe of Law. 


And ſo We rule it every Dap, that if a Ban be impꝛiſoned upon a fo! 


mal Suit, though there were no juſt Cauſe ok Suit, pet if he give a Bond 


2 


tion ran: Fo? the firſt was, pro defectu emptorum damna paraca habere non poſ- 


fo! 
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* Fleetwood verſ. 
Curley. 


* Fs 
1 
k = 


2 ae: £ ener 4 


267 


fo his Releaſe, he Hall not avoid it by a Dureſſe, fo; it is incarceratio legi 


tima, that is by Law, though the Plaintiff did untrulp p2ocure it, 2 Cro. 
„ e hit | | With a Crime, 1 

om on the contrary Part, ik pou charge me ] - 8 
Wn og 2 ** capable ok the Cauſe, J ſhal! have Ac ion koz it, and 
lap that very Complaint to be the Slander, as it is reſolved, Coke 1. 4. 14. 
In rhe Caſe of Buckley againſt Wood, fo2 a Charge of Piracp o: Felonp, in 
che Star⸗Chamber, fo2 that is ſcandal temerarium, ag if it were ſpoken ciſe- 
where, the Star:Chamber being as no Court to that Purpoſe. So J hold, 
if a Man ſue me in the Spiritual Court fo2 a meer Temporal Cauſe, 8 E. 

838. | ; 2 
8 Sw to the pꝛintipal Caſe, if a Man ſue me in a p2oper Court, pet if his 


Suit be utterlp without Ground of Truth, and that ceriainlp known to 
Fett, J muß have an Action ok the Caſe againſt him fo? the undue Dexa- 


jon and Damage that he putteth me unto bp his ul P:actice, though the 
Suit it ſelf be Legal, and J cannot complain of it, as it is a Suit, as in 
the Caſe bekoze; and therefoze the 16 of E. 3. Fitz. Decetpt 35. a Conuſee of 


a Statute ſued Execution againſt his Deed of Defeafans, Wherenpon the 


ſoz had an Acion of Deceit againſt him and his Allign, in the Nature 
agen . So note the Diſtinction upon this Cafe, and 43 E. z. 
befoze. Ak a Man ſne me, and hanging that Suit commence another a- 
gainſt me, to this J have a Plea in Abatement, which p2oves this latter 
Suit unjuſt and verations : But if he Diſcontinue the Fozmer, he map 
bzing a new Action. Likewiſe J hold, that J map have an Action upon 
the Caſe again him that ſues me againſt his Heleaſe, oz after the Monep 
duly Paid; pea though it be upon a ſingle Obligation. So where one doth 
bargain and ſell his Land at the Common Law, and refuſe to make Aſſu⸗ 
rance acco2dingly, and after conveycth the Land to another, who hath Enow- 
ledge of the firſt Bargain, the firſt Bargainee map have an Action upon the 
Caſe, oz Deceipt as Well as Subpœna, Whereupon Fairfax 21 E. 4. 23. faith 
well, that if Men will be good Pleaders, there chould not be Cauſe of ſo 
many Suits in Chancery, But now two Cautions are to be obſerved to 
maintain Actions tn thele Caſes. £5 1 
The firſt, that the new Action muſt not be brought bekoze the firſt be dc- 
fermined, becauſe till then ir cannot appear that the firſt was unjuſt, which 
ts the Kcaſon given by the Judges 2 R. 3. and that is the fieaſon that a 
Wzit of Conſpiracy lies not till the Plaintiff be lawfullp acquitted, The o⸗ 


ther Giule is, that there muſt be not onlp a Thing done amiſs, but alſo a 


Damage either already fallen upon the Partp, oz elſe inevitable. And there- 
fore 19 H. 6. 44. If a Man fozge a Bond in mp Name, | can Have no 
Action upon the Caſe pet, but ik J am ſued, J map koz the Wzong and Da⸗ 
mage, though J map avoid it by Plea, but if it were a Kecogniſance oz 
Fine, J ſhall have a Deceit pjeſently befoze Execution. Noz que in conti- 


nenti, vel certo fiunt, ineſſe videntur, 43 E. 3. 20. Deteipt againſt one that pꝛo⸗ 


cured a Formedon bp Colluſton. 


("$43 4 1 Fleetwood verſus Curley. 
Hill. 16 Jac. Rot. 1197. 


[ Iles Fleetwood linight, bzought an Action upon the Caſe againſt Francis 

| Curley Eſquire, and declared, that whereas the Ring, by his Letters 
Patents, Ao. 7. did make him general Kecciver of the Court ok Wards du⸗ 
ring his Life, which Office he had juſtly executed ever ſince; that the De⸗ 
kendant che 16 of kz. ac. having lpeech With one Whorewood of the Plaintiff, 
did ſpeak of the Plaintiff rheſe Wozds, M. Deceiver (Innuendothe Plain- 


tiff) had decetved and cozencd the Ring, and dealt falfly with him, and FJ * 


have him in Queſtton foz it, and J doubt not but ro p2ove it ere it be long. 
Upon Iſſue not Guiltp, it was found koz the Plaintiff befoze me at Guild- 
hall; in Arreſt of Judgment it was ſaid, that it doth not appear by the 
Wods ſpoken, that they were ſpoken of the Plaintiff; koz M. Deceiver had 
na Pꝛopzietp to that Purpoſe, and then the Innuendo will not make it certain, 
When it appeareth to the Court that the Wozds will bear no Ccriainty, 


M m 2 Sccondlp, 


3 Le 239, 338. 


2 Cro. 134. 1 Roll. 
34. 2 Cro. 42. 3 
Cio, 230, 2. 7 


2 Cro. 134. 


Cr, Car; £91. Er. ie 
134, 667. Ant. 206. 
Dy. 285. 


4 To tb, N er. 
191, 490, Co!. 


Ant. 256. Vel. 20. 
11 Co. 87. b. 


Cr. Jac. 507. Jones, 
196, Cr. Car. 141. 
L Ur. 508. 


3 Cro. 107, 395. 


Yel. 117. Ant. 6. 2 
R. 3. 9. b. 


9 Co. 55. b. 2 Cr. 490. 


4 Co. 18. b. Cr. El. 
197. 


2 Cr. 61. 


London. 

Waller. 

Action for Words Mr. 
Deceiver hath dece;. 
ved and cozened the 
King. 1 Roll. 82. 2 
Ro. R. * 2 Cro, 
557. Godb. 341, Mod. 
23. Heil. T39, 143. 
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VVV Fleetwood verſes 
268 | _ Curley. 8 
Sctondlp, it was objeced, that he did not ſay, that #he Plaintiff did de. 
ceive the King in his Ockce; pet the Court, alter divixs Arguments, gave 
2 Cro. 102, 107, 3 Judgment koz the Plaintiff. And as to the firſt Exception it was agreed 
Cre 497. 4+Ce.7. that if a Man ſhould fap, looking upon th:ce Perſons, one of theſe thee 
b. Aldo z murdered a Man, no Innuendo will help this Incertaintp, no moze in tte 
. . Perſon than in the Matter of the Scandal. | ot Rb 
P. 13 Jac. Harvy bzought an Action againſt Ducking, fo2 ſaping, that he 
Yelv. 21. Accord, had kozged a Wziting, lnnuendo a Bill of Debt, ſetting down in the Inn. 
Devant, 45. 2. 3. endo all the Circumſtances ; and though he had a Verdict, pet could have 
no Judgment. But here it is laid, that at the Time of the Wazds the 
BDetendant had ſpcech of the Plaintiff, and expzeſip that he ſpake theſe 


ſuch a flight Evaſion ſhould be admitted, it would be a common Pzactice with 


been no Doubt. 


ſtruction of Tak of His Office, fa: Wozds Amb 
' ferent Senſe that ſhall be indifferently taken. 


oor, 855. Alein. 13. 


it were uot ſo; and the Slander and Damage conſiſt in the Appꝛehenſton of 


ers map come to the Knowlegde, oz others to Whom thep ſhall repo?t the 
Moꝛds map know, that thep are Perſons of that Condition that make the 


in any reaſonable Poſſibilitp, 


Crane 


igudus muſt allo be of indi 


But when there is a pꝛegnant, violent and certain Senſe that map lcad 
the Court and Yearers to take it one wap, that ſhall be taken, and not ano; 
ther imagined, whereof there is no Appearance. So here When' pou ſay of 
the King's Keceiver, that he deceived the King, it muſt be underſtood in that 

wherein it appeareth that he map deceive him, and not to take it at large 

When no other Meaning appears; and therefoze not like the Caſe of Pox, 0; _ 7 

Poiſoning befoze mentioned, otherwiſe if he had ſaid, that he had been a 

common Deceiver, Without applping it to the King certainly, whoſe Officer 

he is. Mic. 11 Jac. Yardly being an Attoznep, bzought an Action againſt 

Brnl. 6. vel. 32. Ant. Ellis, and declared, whereas he was retained bp one Bancroft againſt the 
76.8,9 1Roll-53- Dekendant, he ſaid of him to Bancroft, pour Atto2nep is a bzibing Knave, 
and hath taken Twentp Pounds of pou to cozen me, and had Judgment; 

1 Roll. Abr. f. 53, koz it ſhall be taken ſpoken of him as an Attoznepy. And Mich. 14 Jac. Box 
1 Moor, 857. an Attoznep bꝛought an Action, againſt Barnaby foz calling him Champerter, 
DEE” and had Judgment. And its not Material that its not alledged in this 
Caſe and the others, that the Hearers did. know. him to be the King's fie- 

teiver, and the others to be Attoznies, and pet it were not actionable, if 


3 Cro. 496. the Hearers, and therefoze landerous Wozds in Welſh bear no Action, except 

pou affirm, that thep were ſpoken in the Hearing of them that underſtood the 
Ant. $2, 191- Welſh Tongue: But when flanderous Wozds are ſpoken, which are a Wrong, 
the Boers are anſwerable foz all evil Events and Damages. Now the Year- | 


Wozds acionable, Which in the Caſe of Welſh Wozdg cannot be fo underſtood 


5 Es. 


Wozds of the Plaintiff. And then the Wozd Deceiver, though in P2opzie: 8 
tmit doth not impozt ſieteiver, pet the Alluſfon and ironical.Keſemblance = 
ok the Name doth verp well bear the Application of the Innuendo, and iet 


crafty Wits, to flander ſafely. And if he had ſaid, 99. Receiver, there had 


Ant. 6. 89, 776. Vel. And as to the ſecond Point, it was likewiſe agreed, that-Wozds of an 
Go. 1. Ant. g. 1 ambiguous Senſe ſhall receive the beſt Senſe, as (Pox) not the French-Pox, 7 
Roll. 77, 2 Cro. 438. AND 12 Jac. Miles bzought an Action againſt Jacob, ko; ſaping, he had poiſon, = 
——— ed one Smith, and had Judgment in the King's Benth; but We reverſed it 

becauſe it might be againſt his Will, Jt was allo agreed, that if the 
Plaintiff ſhould have added an Innuendo, that the Deceit was in his Office, 7 
it would have been nothing available. But the Court reſolved, that upon 
the whole Caſe here the Wozds muſt be underſtood of themſelves by Con- 


% „ 


1 6:57. 


79 * 


upon the Statute 11 Eliz. but the Caſe was judged koz the Plaintiff, that 


Crane verſ 2 Wilden ver /- 8 
Tay lor. Wilkinſon. 
63545 * Crane verſus Taylor. e N 3 


Tr. 14 Jac. Rot. 3491. 


Ohn Crane bꝛought an Action of Covenant againſt James Taylor Docto2 of C:mbiicge. 
Divinity, and one of the Pꝛebendaries of Ely, and the Caſe was, that Ie . 

Docto2 Tindall Dean of Lincoln, and this Defendant, and all others the P2e- Co. 1.44. a. * 

bendaries there, by their ſpecial Names, had covenanted jointly and ſeve- 

rally, to make a Leaſe of an Inn called the Bell within Newgate unto Crane, 


which Leaſe and Covenant was by Demurrer in Law argued to be void, 


the Covenant was good in Law, becauſe 1t was not within the Statute 18 

Elizabeth, being concerning a Youſe in London; fo2 though the Stat. 13 Eliz, Statute 18 Elz. 
Chap. 10 be general againſt all Teaſes and Gzants, other than ko: Twenty 6d Leaſe and 
one Years, and thzce Lives of all the Poſſeſſions of Means and Chapters, cd not to Houſes 
c. Yet there is a Statute of 14 Eliz. Chap. 11. which is ſhuffled into an 2 ss, <<: 
Act of Continuance of Starutes, that enacts, that that Statute 13 Eliz. (na- 

ming it) ſhall not extend to anp Houſes in Cities 02 Towns, Ec. but that 

the lame may be granted, demiſed oz aſſured, as they might lawfully have 

been befoze, and as if that Stat. had not been made, ſo that Stat. ſets all 

looſe touching ſuch Youſes in Cities as againſt the Stat. of 13 Eliz. and 

therefoze that Stat. of 14 Eliz. Chap. 11. makes a new Taw of it ſelf fo: 

them, that no Leaſe ſhall be made of them in Neverſion, which was not re- 

ſtrained bp the 13 Eliz. as appears by the Stat. of 18 Eliz. which p2ovides 

fo2 that Miſchief, as not p2ovided foz befoze. Allo the Stat. 14 Eliz. Chap. 

11. fozbiddeth Alienations of ſuch Houſes, extept there be full Kecompence 

given to the Church at the fame Time, lo as with ſuch Kecompence they 

map alien in Fee, which Was not permitted bp 13. Then comes the Stat. 

of 18 Eliz. which recites, that ſince the Making of x3. divers Leaſes were 

made, long befoze the Expiration of the Fo2mer, againſt the Meaning of 

the Stat. x3. and enacteth, that all Leaſes made of Lands, whereof any 

fozmer Leaſe Was then in Being, and not to be ended within thzee Years 

ſhould be void, and that all Bonds and Covenants ko; making Leaſes a- 

gainſt the Intent of 18 or 13 Eliz. ſhould be void, fo this Stat. toucheth not 

the Stat. of 14 Eliz. Which permitted not Leaſes in Keverſion at all, noz wag 

named oz mentioned in this Stat. 1 | 


( 355 ) Wilden verſus Wilkinſon, ' Obligation: 
paſch. 16 Jac. Rot. 2363. 


3 Wilden bzought an Action of Debt againſt John Wilkinſon upon an Obs Civic. zorum: 

ligation of 1001. the Condition Was to ſave the Plaintiff harmleſs from 24borough. 

all Axions and Damages that might ariſe upon the Keleaſe of the Defen- gon erpeanded tt” 

dant out of Execution (being then in Execution at the Plaintiff*s Suit) * Matter devo. 

from all Perſons that might trouble him concerning the (aid Keleale, e . * 
The Defendant pleads, that the Plaintiff levied a Plaint in the Court of Ant. 263. | 

York againſt one Nuttall fo: a Debt of an Yundzed Pounds, and that he and 

one Hart became his Bail, that the Plaintiff had Judgment againſt Nuttall, 

and alſo againſt the Bail; and this Defendant was thereupon taken in Exe⸗ 

cution, and the Plaintiff releaſed him, Which is the ſame Keleaſe in the 

Condition, and ſo concludes, that he did ſave him Harmleſs, #&c. The Plain⸗ 


tiff replies, and confeſſeth the Plaint, Bail and Judgment ut ſupra, but 


ſaith further, that befoze the Defendant was taken in Execution, Hart the 
other Bail gave him Security fo2 his Monep, and in Conſideration thereof, 
the Plaintiff pzomiſed Hart that he might take out and lap the Erccution 
upon the Defendant, and that he would not releaſe him without the Conſent Ja. 
of Hart: Whereupon Hart p2ocured him to be taken in Execution, and then : 
moved the Plaintiff to diſcharge him, who acquainted him With hig Pꝛomiſe 


204. 


to Hart ut ſupra, and thereupon the Defendant made him this Bond, With 
Condition prout, and then ſhewed, that thereupon he diſcharged him: And 


Hart 
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Courteen's 
Caſe. 

Hart bzought his Action fo2 Bꝛeach of the Y2omice in rheing's Bench, and 
recovered an Hundzed and Fifty Pounds Damage, & ſicdamnificatus, where: 
upon the Defendant demurred in Law, and Judgment was given fo? the 
Plaintiff, againſt the Opinion of Hutton, who thought that the Condition 

„ was to be underſtood onlp by the Wozd of Damage direaly growing bp 
the Keleaſe, and not by any collateral Ac dehors, as is this Pꝛomile. Bur 
the Keaſon that moved the Judg. was, that this Condition did carry a 
fo:cible and apparent Intent of ſaving harmleſs of ſome Damage that 
might ariſe, not upon the Keleafe alone, but upon ſome external and colla— 
teral Thing bendes the Releafe, and pet by the Means and Occaſion of the 
Releaſe : Foz the Mozds are, to fave harmleſs, Ec. from all Perſons that 
might trouble him concerning the laid eleaſe, Now, no other Perſon could 
moleſt oz trouble him fo2 the Keleaſe of his own BGebt only, wherein no 
Man could have to do but by means dehors; and where it was ſaid the 
Replication was but Matter of Equitp, it is not fo, but it was a neceſſary 
Part in Law to make it appear to the Court, that this Bzeach was with- 
in the Condition, which was otherwiſe general, and to be taken as Hutton 
took it, and as the Barr is, and the declaring of this ]Izomiſe to the We⸗ 
fendant, wherenpon he gave the Bond, doth alſo ſomewhat help the Cale, 
though Jam of Opinion it would have ſerved without it, koz he takes upon 
him at his Peril co defend him againſt all Damage concerning the Keleaſe, _ "6 
Now Hart's Action Was exadly laid accozding to the Pꝛomile, fo2 otherwiſe © 
there could have nolawful Damnification. , = 


Star. Chamber. (356) Courteen's Caſe. 


1 Ro. R 299. 


ow ts Elverton Attozney-General exhibited a Bill in the Star-Chamber a- 


| gainſt William Courteen, and ſeven o2 eight Scoze Dutchmen, fo2 buping _ 5 
and tranſpozting of ſundzp great Sums of Wonen, ſince the Beginning oh 
the King's Keign; and laid his Bill, that they had jointlp and ſeveralfg 
bought and tranſpozted great Suns in general, naming no ccrtain Sum, 
that is to ſap, William Courteen lo much certain, and every one after another Vt 
Ant: 171. his Poztion certain. Upon this Bill Delew, one of the Defendants, de: 
| murred in Law, becauſe this Offence was made by Law penal, and there⸗ 
koze ought to be ſued within the Time pzefired fo2 penal Laws. — „ 
Again, the Statute gives fo2 this Offence Fozfeiture of Bodp aud Goods, 
and lo makes it Capital. This Dcmur was referred to the Chief Juſtice, 
and to me, over-ruled it. . 8 | 
Tranſportation of To the firſt, the Bill was laid not as an Offence againſt a Statute, but 
— 8 emma againlt the State-Policy and Safetp of the Kingdom, and ſo puniſhable 
Law. 4 loſt. 6s. and not permitted by the Common Law. 
Srarures that give r. To the ſecond, we reſolved clearly, that no Statute could be extended to 
tend not to Liſe, Life by doubtful and ambiguous Woꝛds, and thereſoze the Pozfeiture of the 
Polt. 293. Davy ſhall be underſtood the loſs of Libertp, and Uſe of his Bodp by Jm- 
pꝛilenment. | 5 5 1 
This Caſe the Attoznep bꝛought to Hearing againſt divers, and ſerved 
ſome of them with Proces ad audiendum Judicium, and fome nor. 
Many ſeveral Bills Now though the common Kule of Star-Chamber is, that if one Defen- 
Wee dant be ſerved to hear Judgment that it ſerves foz all; yet in this Caſe it 
: was reſolved upon Debate, that it could not be fo, Foz Pzecedents of 
Courts as well as Laws are built upon Keaſon and Juſtice, & tant' habent 
de lege quant habent de Juſtitia Now in this Caſe, though there is but one 
Wiring oz Bill againſt all the Defendants, pet it is as many Wills as 
Defendants, becauſe they are ſo many ſeveral Parties and Offences ; fo! 
though he did lap the Offence, firſt jointly aud ſeverallp, pet that is toꝛrtued 
o2 explained bp the ſeveral Application of a diſting Poztion co every Perſon, 
and ſo the wozd Joint is fruſtrate, and ſo there is no Reaſon that the Scr' 
ping of one Defendant ſhould make another AnſMer, that hath nothing to 
do with him oz his Cauſe, fo; it is not the Parchment, but the Matter that . 
makes one oz ſundzp Bills. : q 1 1 
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we, and in a ſo2!t map be called G2anto2s, koz bp living here thep do tacit- 


Benefit of ſuch a Pardon againſt common penal Laws, and other common 


ward Coke, ka; ſtirring up one to ſcandalize and ſue him in che Star-Cham- 


Council, who having called and examined him, did thereupon cnjoin him 


Hollis's 8 
5 Caſe. 


- 


In this Suit mög of the Defendants had pleaded in Dar not Guilty, Padon general plea- 
2 in A Kejoinder had pleaded the Pardon by Porliameft, * e e 
7 Jac! which did extend to buping ok Monep, but not to tranſpozting; where⸗ 
upon two Queſtions aroſe: | | RET 3 

Firſt, whether ſo many of the Defendants as were neither Naturalized" 
no: Judenized, were capable of the Pardon. | 

Secondly, whether it were receivable, not being pleaded in Bar. 5 

To the firſt it was urged, that the general Pardon in the Pzeamble, and bern General, whe- | 
in all Parts, uſeth the Wozds of Loving and Obedient Subjecs; where- Klas 9 
upon the Chief Juſtice did in a Manner expꝛellp hold them out of Lelick, 

But J did avoid that Queſtion, as being not neceſſacp, koz we all agreed, 
that it did no good in the Re⸗joinder koz theſe Realons. 

1. Not Guiltp, is the pzoper and perfect general Iſſue, and needs no Lie- 
joinder. . i 

2. Setondlp, Kejoinder muſt not meerlp depart from the Bar, as this 
doth and moze, fo? it implicth a Contradicion, the one innocent, the other 
pardoned as nocent. 3 | 

z. Thirdly, upon Anſwer, which is upon Oath, the Scfendant is exa⸗ 
mined upon Interr. and both make but one Anlwer : But upon the Kejoin⸗ 
der which is without Oath he is not examined, and pet he pleads Matter 
of Fact that he is none of the Parties cxceptcd, and lo againſt the Courle 
of the Court, he pleads without Oath Matter to bar the Suit. ö 
But to the other Point, J told the Attornep⸗General, that J held the 
Dutch living here within the King's Protection, being of a Friend Countrp, 
to be alſo truly under his Subjection, and therekoze capable of the Title of 
his Loving and Obedient Subjects; but they are not Capabvte of the diftinc 
Title of Natural Subjects, which is uſuailp in Statute let in Oppoſſiion a- 
gainſt Denizens and Strangers, And therckoze ik luch a Stranger in A- 
mitp commit Treaſon here, the Indice. ſhall conclude cone. debicam allegian- Dyer, 14, 7 C0 6. 4. 
tiam, and ſhall call the King Dominum ſuum, but nat naturalem Dominum. Accord. 
And beſides, the General Pardon hath reſpec of Getributiou koz the Sub- 
ſidp, wherein though the Strangers be no Gzanto2s, pet they pap moze then 
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lp ſubmit themlelves to our Laws, and Fo:ms of Law making, and lo 
their Gzant and Conſent is involved in the Conſent ok Parliament. And 
though thep be not admitted to the Choice ok Hiignts and Burgeſſes, that 
moved not, fo2 no moze are the Engliſh themſelves that are not Free-holders, 
And J think no Judge will doubt but that fuch a Stranger ſhall have the 


lf 


Offences. But if the Stranger were not in the Lingdom at the Time of 
the Pardon made, then he were not within the Beurfit, fo2 he is no other- 
wiſe a Subject but bp his Keſidence here. 


4357) Hollis*s Caſe. 5 


1 Attozney-General did infozm againſt Sir John Hollis, X. Houghton, 
fo2 that upon a Petition exhibited againſt him to the Ring by Sir Ed- 


ber; the King rekerred the Examination of it to four of the Eo:ds of the 


upon his Allegiance, that he ſhould diſcloſe nothing tizat had paſſed in his 
Examination, and that pet he Had in Contempt of chat Command dilcloled 
ſome of it to ſuch and fuch, and named to whom, to inſtrug and P2cpare 

them to ſuppzeſs the Truth. | IAG 
To this the X. Houghton demurred in Law, and afgnecd fo2 Cauſe,” that 
this Command was not binding, becauſe it was nat as from the Badu of 
The Council, but from particular Committees koz one ſpecial Purpoſe. But 
the Demurrer Was over-ruled ; firſt materially, in that the P:eparation at 
| | Witneſſes 


3 Meyres's e Lancaſtle ver/. | 2 
„% Caſe. § Sidley. 


6—— 


Wizneſſes to ſuppꝛeſs Truth is a full Charge of it ſelp, ..: fo2 the Star: 
Council-Ptivy their Chamber, and to be anſwered. And it was further kandemned as Pꝛe⸗ 
their Authority. ſumption to weaken the Action of a felect Number of Councellozs, cholen and 
eppointed bp the King himſelf ; and therefoze Serjeant Aſhley and Hughs of = 

„ Grayes-Inn, that were of his Council, were ozdered at the Council-Table tg 
make a Submiſſion, Which thep did. | 
Princes Allegiance not But touching the injoining Secrefte upon Allegiance in this Cale, J de- 
Gale e Alegiance. livered mp Opinion publicklp in mp Sentence, that the Obligation of Al⸗ 
legiante was not to be applied, noz laid upon p2ivate Cauſes, fo: no Man 

could make a Cauſe of Allegiance other then ſuch as the Law makes, and 
as concerns the Faith and Lopalty, that the Subjex owethy to his Soveraign 7 
in Points of State, = 
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star- chamber. LG ( 358 ) Meyre's Caſe. 


Bill of Forgery in the 1 Attoznep⸗General did infozm againſt John Meyres in the Behalf of 
6 the Lozd Digbie ſuppoſing that he had fo2ged a Leaſe of divers Lands, 7 
is not in the Writing. Parcel of the Poſſeſſions of Sherborne, being now His in the Name of Sir 
. Walter Rawleigh, When he had it. 1 es 
The Caſe now coming to Hearing, and being heard, it now fell out that 
the Jnfo2mation ſaid, that the Teaſe was of divers Things by Name, where. 
of one Piece of G2ound called Long Meare Wag one. Now the Leaſe pꝛeten? 
ded, and ſuppoſed to be fozged, being pꝛoduced, the Gzound called Long Meare 
Was not contained in it, neither by Name noz by general Wozds, but all 
the reſt of the Things were in it. 5 | — 
Now the Defendant pleaded to the Fo2gerp not Guilty, and ſo the Court 
adjudged that as the Bill Was laid he Was not Guilty, fo: it is not the 
ſame Leaſe, and it Was an unneceſſarp Curioſity and Specialtp that mar- 
red the Caſe, fo2 being of a Stranger's Act, if it had been at the Common 
Taw, he might have made His Inkozmation general, that the Fozgerp Had 
been of ſome one Parcel Whereof He Had been moſt certain ( foz2 ſome Parcel 
certain there muſt be) inter alia as hath been fozmerlp adjudged and ruled in 
Patrick and Coke's Caſe to the like Effect, 
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5 Caſe, 6 llancaſtell verſus Sidley. 


lenk. Cent. 300. Poſt: QTephen Lancaſtell, Executoꝛ of Richard Lancaſtell his Father, did recover vß 
282, Cr. 225. 2 Cro. 9 a Judgment in the King's Bench, againſt Sir Ralph Sidley, a Debt of * 
Debe upon Eſcape, by 100 l. upon an Obligation made by the ſaid Sir Ralph Sidley to the ſaid Ri 
Executor muſt be in chard, and 41. foz Coſts. Sir Ralph Sidley afterwards was committed 10 
Ant. 166. ir George Reinolds, being Marſhall of rhe Marchallep, in the Trecution of | 
| the ſaid Debt and Coſts, who ſuffered the ſaid Sir Ralph Sidley to eſcape, the 
Plaintiff being not ſatisfied of the ſaid Debt and Coſis ; upon which Eſcape | 
the laid Stephen, as Executoz of the ſaid Richard, b2ought an Action hb 
Debt of 104 l. againſt the ſaid Marſhall, and declared in debet and detinee 
and upon non permiſit ire ad largum pleaded by the ſaid Marſhall. Stephen 
Lancaſtell the Plaintiff had a Verdi and Judgment againſt the ſaid Mar⸗- 
ſhall, fo2 104 1. Debt, and 101. 10s. Coſts. | 
The Marſhall upon a Wꝛit of Erro; afſigneth fo2 Erroꝛs. 5M 
5 Co. 31. b. Ant. 33, . That the ſaid Action, bꝛought againſt him by the ſaid Executoz, ought > | 
. — -” have been in the detinet only, and not in the deber and detinet. Vide Co ; 
Fer 5 6, 685. lb. 5. 31. £ = 
Ait. 3, 218. 16,179, 2. That the ſaid Exetutoz in his Declaration againſt the Marſhall hay 
ol Ag r not ſhewed foz the Will of the Teſtatoz his Father, but concludeth his Ds 7 
Cr. 459, 412. 3 Cr. Claration With Et inde producit ſect' and doth not ſap, Et profert hic in Cur. l. 
551, 592. Cr. Jac. 300. teras Teſtimentarias pred Rich, Lancaſtell, &c. the Judgment is reverſed in the 
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1 | ting: mY : : - 8 - a 7 ; — 
5 Earl of Clanrickard's ; 
GE: - 4 | 


his Wife, verſus Robert Sidney, Viſcount Liſle. 
Mich. 13 Jac. Rot. 122. 


( 360 ) ny Earl of Clancickard, and the Lady France: 


Wike, 33 Eliz. levied a Fine thereof to Gerrard and Mils, which Fine wag 
to the Rie of Elizabeth Sidney in Tail, the Heverſton to the Lady F 
Demandant, and her Heirs, and that Elizabeth 18 dead without 
that the night of the Tenement is reverted to the Ladp Frances, per formam 


| y. The 
confeſt the Seiſfin, Fine and Hle,. ut ſupra, But: they further ſap, th 


beth married Roger E. of Rutland. That the Earl of Effex died, and 


mandant intermarried; and that thep, koz the Conſideration of 


levp a Fine of the ſaid Tand (inter alia) unto Roger Earl of Ruclar 
his Deirs, An. 3 Jac. bp foce whereof the Carl of Rutland mag ſeiſch 
Reverſron of the Tenement to him and his heirs. And then they add 
the laid Roger and Elizabeth his Wife, 7 Jac. levied another Fine of 


nements to Caſton and Screvin ; which Fine was to the Hſe of 


Earl of Rutland depends. 


„Che Demandants replp ag to one third Part of the ſaid Tene 
the laid Fine levied by the Demandant to the ſaid Roger Earl of R 
dss the Uſe of the ſaid Roger and hig Deirs, during the Like of the laid Lady 
Frances the Demandant ; and as to the other Parts of the ſaid Tenemen 
the ſaid Fine was to the Uſe of the ſaid Ladp Frances and her Heirg, 
The Doucheeg rejoin to the third Part, Ec, That the Uſe was 
and his Heirs, and fraverle the Limitation during Life. And 
Parts Keſidue, then ſap, that the Uſe was to the Earl and his 
traverſe the Uſe to the Tadp Frances and her Deirg, 5 = 
he Jury find, as to the Aſſue foꝛ the third Part, the Deiſin of Roger and 
„and that the 

Demandant had no other Eſtate in thoſe Lands in Ewhurſt and . 
(lo no Dower there) and then thep find the Indenture 17 Jac. 3 Jac. between 
the Demandant and the Earl Roger fo2 Monep, containing a Demiſe, and 
-— Gzant of their Eſtate of the third Part of the ſaid Tands (inter alia) to Earl 
- Roger and his Heirs, during rhe Tife of the Lady Frances Den 
And the Covenant to make and do ſuch further reaſonable Accs a 
ds ſhall be reaſonablp deviſed fo2 the better Aſſurance, Suretp and ſure⸗ma⸗ 
king ok their Eſtate, ok and in the ſaid Pꝛemileg, to the ſaid Earl of 
bis Heirs and Angus ag afozeſaid, and the Fine 3 Jac. upon it. 
Jury likeWitſe finds, as to the Jſſue of the other two Parts, the 
Reverſton and no other Title of the Demandant, and the Judent 


T 
Elizabech in Tail, the Kieverſion to che laid Frances in Fee 


In the Judgment ok this Cale, J have conndered theſe Points, 
1. What Quantity of Land contained in the Fine i 130 doth Ward unto 
the Earl of Rutland unto his own Ale, and of What Eſtate; and 
Opinion, that there paſſeth but a third Part, and that but during the Life 
bk the ſaid Lady Frances, notwithſtanding the general Covenant ok th 

2. This being admitted, fince the Oemandants have paſſed a thi 
During her Life away, the cannot demand the third Part, no2 by Conſequence 

the whole ag che hath done, except *r fome Means the Eſtate given tn that 

N n | 


rances the 
Iſſue, and 


at Eliza- 
the Des 


to the Earl 
to the twa 
Veirs, and 


vt the 
„that 
the Te⸗ 


zabeth and her Heirs; and then ſhew, that the Earl Roger died, and EI 
died without 3 \ſue, and that the Tenements deſcend d from her tot 
nant Diſcounr Liſle, as her Uncle and Heir, ſo this aſx Fine was pleaded 
to bzing the Title of the Neverſion to the Tenant. Wut all the Caſe and 
Queſtions of it ariſe from the two Fines, 33 Eliz. & 3 Jac, ſavin 
the Fine 7 Jac the ſuppoſed extinguiſhing of the Eſtate koꝛ the T 


Ant. 24, 


5 . Earl of Clanrickard's? RT 
MY: 5 _ . Caſe. 5 
ird be determined and Ertine, which is made a \rcond Point; wherein 
I; ld, that it is not Extinct, but that the Tenant in chis Action ought s 
hold the third Part againff the Demandant during the Lady's Life, and 
hat ſhe cannot maintain her Formedon againft her own Conveyance. * = 
„ %% Ont of this it will follow, that ſhe muſt be barred ok that third Part oh 
her own chewing, fo2 ſhe hath erpzefip confeſſed bp her Keplication, her Alie⸗ . 
nation of that third Part during her own Life, by the Fine 3 Jac. -— 
3. But then the Queſtion is, Whether the ſhall be barred onlp of that third 
Part, and have Judgment ko: the other to Parts, oz whether her whole 
Wit ſhall abate, 1 ge as the hath, by her own 'Confeſſion, falſified her 
Wit and Wemand ok the whole, as the Hath made it. And J hold, that the = 


Court onght to have abated the Wzit foz that Cauſe. 5 1 
4. The Demandants Have grounded their Fotmedon only upon the Fine, 

23 Eliz. wherebp the Land was given to the Tadp Eliz. in Tail, the fiever; © 
ſton left to the Tady Frances, And that the Lady Eliz. is dead with Iſſue, 7 
and fo it ought to revert per form” donationis, whereas now upon the Whole 
Caſe it appeareth of the Demandant's ſhewing ts the Court, that fince thar | 
Gift in Tail made, rhe Keverſſon was conveped awap by the Wemandants, 
by the Fine 3 Jac. though returned unto her by wap of Uſe, and fo Altera; - 
tions made ök the Heverſton ünte the Gift in Tail. e 2 
What will be the Effect of this appearing to the Court of her own cheuw⸗ = 
ing and Confeſſion, and whether that were Cauſe to abate the Wit, is a 
Queſtion ; and J hold allo, that this Was nd Cauſe to abate the Wit, 
., What the Stat. 18 Eliz. of Feofails will wozk in this Caſe upon both 
Faults: And hold, that in this Eaſe it cures both theſe Cauſes of 4 
batement. So J hall conclude, that fo2 a third Part the Demandant is to 75 
be barred, and to recover the other two Parts, fo? ſo much as is in Que. 

| 2 ſtion upon the ſpecial Derdic, which is Ewhurſt and Salehurſt. 1 — 
Clauſes in Company) To the firſt Point, the Truth of the Caſe is, that of ſome Parts of the 
(hall be cponndec? Tand in the Deed inenfioned, the Tadp Frances was Tenant in Dower acual 
of the Endowment of Sir P. Sidney, Bat of the Tands of Ewhurſt and Sale. 1 

hurſt, Which is the Land in Queſtion, upon the ſpecial Derdin, ſhe had nei? 
ther Bower acnal, not Title of Dower, no? any other Title, but her Ke 
verſion in Fee, as it is found in the ſpectal Verdict. wo 
Dy. 239. a. b. Whereupon, x, J hold, That fo? ſo muth as the had in Dower, that ve 
rp third Part paſt by the Beed and Fine divided to the Earl of Rutland and 

his Deirs, during her Like, and no other Part: But Where ſhe had no Bow 
er, as of Ewhurſt and Salehurſt, 15 third part of the Keverffon in Fre did © 
paſs fo2 her Life undivided; and lo the Sentence, which is but one in Wozds, 


nt contatned in it be induced 
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if wozks. Fo? though rhe Deed and the Grant contained 1 1 
with a Recital, that the Lady Frances did hold a third Part of the Mano 
and Lands in the Deed mentioned (whereof Ewhurft and Salehurſt are Parts) 
as of Dower, Ee. pet then it pzoceeds, that in Ebnffderation of Monep, they, 
Ec. demiſed and granted, Ec. to the Earl of Rutland in theſe Wozds, all the 
State of them, the fatd Earl of Clanrickard and Lady Frances, of and in all 
that rhe third Part of the Panoz of Robertsbridge, &c. and all that their & 7 
ſate of and in the third car of all the Lands thereunto befonging, in Ev- 
yep 


hütſt and Saleburſt, - So that the Wozds of Gant are not bound to the Wozds 
of Bower retited, as if thep had ſaid, all Ne Eſtate in Bower, 9 
all her third Part which che holds in Bower, but looſely and at large all 
their Eſtate in the third Park of the Manos, Towns, Fc. So the Wozds 
being general muſt nor be fruſtrate in any Part they thould be, if they wer: 
reſtrained onip to Botger, Zo then there is no Cauſe to urge the Neceditp tn 
_ the general Covenant ſhould create onp Uſe of it ſelf, becanſe elſe there were 
no Uſe of thefe Latids whereof there was no Bower; koz therein pou had mp wm 


» 


Spinton elean eotitrory. But now A hold thar nv moze Hall paſs by this 
Died and Fine but a third Part of all in Ale to Ructand, though rhe Com 
fees were keiled of the Kevertkon of rhe whole: end pet J Barr, rhax T | 
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| Earl of Clanrickard's 2 
le. . | 


Wan ſeiſed of Land in Fee, will covenant With I. S. ko: Money co do ah 
Aas that he ſhall je to fo! Aſſurance of the Land to him and his hei 
0: 


and then levp a Fe to him, that this Covenant and Fine Will give h q 
the whole Land the Fine paſſeth the Land; and a Declaration of rh} 
Uſe, either exp2eſs 02 in Law, is ſufficicnt, and this Covenant is no lefs, 
chan a Declaration, and it ſtands in its full Strength, without any other 
1 Thing to qualifie it. So of this then Would be no moze Queſtion, 
But now conſider this Cale, which hath a Fine and a like Covenant al- 2 Cr. 7 
= fo in Wazds, and pet ſhall paſz but a third Part, whercof the Nicaſon is 
the Wildom and the Benignity of che Law, that being to judge of an La, 
Weed, oz Bargain conſiſting of divers Parts, containing the Will and Jn- 
tent of the Parties, all tending to one End, doth judge of the whole, and 
gives everp Part his Office co make up that Intent, and doth not bzeak 
"= rhe Wozds ta Pieces. Ra CCF 
"= - Now here the Decd contains the Bargain, Which is a G2ant ko: Monen 
= of all the Eſtate of the Earl of Clanrickark, and the Tadp Frances, of the 
8 third Parts of ſeveral Things to the Earl of Rutland, bp ſeveral diftine 
= Clauſes: Then follows the Habendum to limit the Eſtate to the Earl of 
> Rutland (which was not befoze, though it might have been) in theſe Wozds, 
> tohave and to hold their Eſtate of and in their ſaid third Part, &c. to the 
Earl of Rutland, his Heirs and Aſſigns, during the Life of the E adp Frances. 
So theſe two Parts the P2zemiſes, containing the Gzant it felf, and the 
Things granted, and the Habendum containing the Eſtate, have done their 
Oftice clearlp and without Ambiguitp, and have given onlp their third 
Parts, and of a limited Eſtate expꝛels. Then follow two ozdinarp Cove- 
nants attending upon this Convepance, one foz perfecting of this Convep⸗ 
ance by further Aſſurance, the other ko: Well enjoping of that that is con- 
ve ed. TS, . | | 
Dow who lces not, that the Office of theſe Covenants (when they follow 
in expꝛels Gꝛant) is not to give anp thing, but ro aſſiſt, further, and ſup- 
po2t, being as a Wall oz Monument about it. And therekoze cannot be un⸗ 
derſtood to exceed that whercunto they are ſaid to be but Handmaids, acco2- 
Ding to the Rule of the great Maſter: The Servant cannot be above the 
Maſter. | | an deg 
7 And becauſe it map appear how abſurd it will be, to take theſe Covenants 
5 on if thep ſtood alone, without Lieſpce to the whole Context and Intent of 
== the Deed. | | 
Che firſt of theſe two Covenants is, that the Earl of Rutland, his Heirg 
= and Alſigns, hall at all and every Time and Times hereafter, enjop the 
third Parts diſcharged and ſaved harmleſs of all Titles of the ſaid Earl, 
02 Ladp Frances. | | 
This Covenant, though it be reſtrained to the third Parts, pet it is not 
reſtrained to the Yeirs (as afozeſaid) but at large, foz all Heirs of the Sarl 
of Rutland, and at all Times, that is, fo2 ever; pet no Man would judge 
this Covenant fo2 an Heir of the Earl, after the Death of the Ladp Frances; 
fo2 it is againſt Senſe and Nature, that J ſhould Covenant that thoſe Heirs 
ſhould enjop the Eſtate, that were plainlp excluded from rhe Eſtate by the 
© LUnirtation : Yet if this Covenant ſtood alone clearlp, it would reach to all 
1 Heirs, and foz evez, accozding to the Wozds. So pou ſee that Clauſes in 
CTompanp have other Conſtrudions, than when they are alone. 
1 No this other Covenant foz Aſſurance is clearly reſtrained likeWiſe to the 
Limits of the Bargain, by all the Parts and Wozds of it, as Well fo the 
third Parts, as koz the limited Heirs, foz thele apparent Fealons, . 


1 
n 


55 x, Firſt, it is joined to the kozmer Covenant of enjopning, under the ſame 

Vine and Covenant, as depending upon it; which Was expzellp onlp of the 
9 34 third Part. 

21. Then it is koz other and kurther Acts. hwy 

=  3- Then, that thoſe Aas mult be reaſonable, and reaſonablp deviſed, 
== thecefoze not differing from the Bargain, - | 

a 4. Then, that they muſt be fo2 the better Aſſurance, Suretp, and ſure ma- 

= king, which are all governed bp the 1Do2d (Better) and muſt be fo2 the 

Vetter of that that was befoze,  . | 775 
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Laſtly, of the Eſtate (not of all their Eſtate; as the Council have ex, 
dunded jt) to the Earl of Rutland, his Heirs and Aſſigns, as afo:efaid. 

20 thep that Objec, pꝛels this onlp Wo2d [their Eſtate] and paſs by 
il the reſt that ſerve fo2 Declaration and Keſtriction, Note, it is not [all © 
heir Eſtate] Caſe Stuckley & Butler. Hill. 12 Jac. Rot. 627. the E. of Suſſex | 
Lord of the Manoz of Cleave ſold to George all his Woods, Timber and 
Trees growing, ſuper totum illud Manerium de Cleave, viz. upon thzee Coppi⸗ 
ces named, We all agreed, that if the Wozd totum had not been, the viz. had 
reltrained. 5 

Now J ſap, that conſidering all the kozmer Parts ok the Deed, being ex⸗ 
p2clip fu: Thirds, and an Explanation of this verp Covenant bp the koꝛmer 
Obſcryations, their Sſtate in this Caſe ſhall be underſtood not the Eſtate 
at large, but their Eſtate granted; and much the rather, by reaſon of the 
_ Cloſe of the Words as afozcſaid, Which (as it is confeſſed by the other 

Side) limits the Generalitp of the Heirs, by the Intent of the reſt of the 
Deed. So ſtanding indifferentin in the End of the Covenant, doth likewiſe 
extend it ſelf to the Thing and Cſtate given by the like Intent, and upon 
the ſame lieakon, the rather becauſe there ts no violent Wozd [of all their 


Eſtate] ſo it ſhall be of the fame Senſe, as if he had ſaid (their Eſtate tw 
5 and his Yeirs, accozding to the true Intent and Meaning of theſe 


zelents) 02, (their Eſtates in all the Lands akozeſaid) co the beirs afoze⸗ 


kaid. But there might have been moze Doubt, if the Words (as afozeſaid) 


bis been placed thus, that he ſhould make further Aſſurance to him and 
is Heirs as afozeſaid, ok their Eſtate, cc. And pet J ſhould not have 
doubted much even of that, ag Joblerved upon the kozmer Covenant of en: 
joping, that ſpeaks of Heirg at large, without ficſtriction, as akozeſaid; 
ko2 Covenants, Conditions, Keſervations, Warranties, do all wait and 
join to the Gzants. : | ” | 

And this is the verp Reaſon of the Judgment in the Lo2d Ruſſel's Cale, 
Co. lib. xx. F. where a Farm Was demiſed, ercepting one Clofe by Name, 
and the Leſſee covenanted to repair the Fences of the Pꝛemiſes, and it was 
adjudged, that the Covenant did onlp extend to the demiſed Pꝛemiſes, and 
the like is ſaid to have been adjudged, 10 Eliz. upon a Demile of Land be⸗ 
tween Lands named kor Abuttals ; the Wozd (Premiſes) in the like Cove: _ 
uants, ſhall not reach to the Abuttals; pet the Wozd Premiſſa in his ful 
and large Senſe is as much as Prementionata 92 Prenominata, as Montague 
in Dive's Caſe, Plow. But a Wiſe Man in his Expoſition muſt remember 
the Kule oculus ad metam, he muſt keep his Epe upon the the Mark; which 
18, that the Covenant which is but a Shadow, muſt be guided by rhe Bo- 
dy, which is the Eſtate. And therekoze in the kame Caſe of Lifford is cited 
a Cale, judged between the Earl of Pembroke and Simonds, which was, that 
the G. of Pembroke granted to Sir Henry Bartly the Cuſtody of Stafford- walk, 

and Brookham-Walk, in the Fozeſt of Froom-Selwood fog his Life; and then 
bp another Deed confirmed his Eſtate in Brookham-walk ; and bp the ſaine 
Deed granted Stafford-walk, in the Fozeſt of Froom-Selwood, to him and his 
Deirs Male of his Body, and then added a Proviſo, o: Condition, that 1f 
he cut any Trees in the Pꝛemiſes, that then his Eſtate ſhould ceaſe, and 
then Bartly cuts Trees in Brookham-walk. And it was reſolved, that the 
Woꝛd (Pꝛemiſes) ſhould extend unto that, becauſe the Deed had Operation 
upon it by wap of Confirmation ; but it ſhould not extend to the other Parts 
of the Fozeſt of Froom-Selwood though it were named, becanſe the Decd 
w2ought not upon them; which Caſe is full to the Purpoſe, a Condition 
1 ns attending and applping it ſelf to the Eſtate, as the Cove 
nant doth, | 

And upon the ſame Reaſon in Lofeild's Caſe, Co. lib. 10. 106. where one 
made a Leaſe of a Cellar foz a Rear, and if in the End of the Pear the Par- 
ties ſhould agree that the Demiſe ſhould continue, then to Have and to hold 
the ſame fo2 thzee Years, reddendo inde annuatim durante dicto termino 405. 
And it was adjudged, that rhe Neſervation did extend to the firſt Near, 
though he held no longer; foz the Relervation is attendant upon the Ecaſe, 
and the Wozd dio Termino is indifferent to both Terms: So there is an 
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Extenſion foz Warranty, the Caſe 6 E. 2. Titles of Vouchers, 258, A. gives. 


Vand 
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Land to J. S. and his Heirs, & ego & hzredes mei warrantizabimus, nor ſapin 
what ts how; no; of what Eſtate, pet all lupplied out of the Gzanc, F 
the Law imitates Nature, that gives Þ-20po2tion to everp Member anſwe 


able to the Body, that nothing be monſtrous o; dekozmed. 


o then we proceed upon this O:ound, that a third Part, and no moze, 
e away, during the Demandant's Like; whereof it follows, that 


kor the ſame thiro Part, the Demandants muſt be barred foz want of right 
3 to the Court, though the Iſſue fo2 that third Part be found fo? 


S the Demandant againſt the Tenant, That the Uſe of the third Part was to n. 


N the Earl ok Rutland and his Heirs, during the Lite of the Lady Frances only. 
This general Poſition is not much denied by the Demandant's Counſel, 
but thep avoid it thus. . : | 
5 e that when aſter, 7 Jacob. the Ladp Elizabeth bcing Tenant in 
Tail in Poſſcllion, and the Earl of Rutland her husband being Tenant fo? 


Life in Hieverſion, joined in the Fine to Gofton and Scriven in Fee, that this 


did wo2k a Diſcontinuance by the Fine of Tenant in Tail, and fo the Eſtate 
koꝛ Life did dzown and extinguith it ſelf in the Fee-ſimple granted to Gofton, &c. 
So that when the Intail determined, the Demandant's Reverſton was ra 
come in Being, the Eſtate fo2 Life being bekoze extind in the Tſtate given 
by that Fine, 7 Jac. which is by this Formedon in the Nevecter to be deleated, 


itt the Eſtate koz Life be extind; J mean co that it ſhall not run to the Be⸗ 
neft ok the Conuſees to whom it is given, but to the old Kiemainder oz Ne⸗ 


vperſion. 
To this J Anſwer, 


277 


Firſt, that the Eſtate ko: Life is not by that Fine 7 Jac. dꝛowned and ex⸗ ; Cr. 283. 


tina; but that the Eſtate in Tail, and fo2 Life, are both conveyed lawkul⸗ 
Ip, as Eſtates in Being to theſe Conufees: So 
Firlt, the Eſtate fo2 Life is not fozfeited by this Fine. | 
Secondlp, it is not involved in the Eſtate given by the Tenant in Tail, 
but it is given diſtinalp, as an Eſtate by it ſelf in Judgment and by the 
kozce of Law. Ik the Eſtate ko: Lite were extinx, oz involved in the E⸗ 
ſtate given bp the Fine 7 Jac. it muſt be either by Surrender, Fozkeiture, 


) Confirmation. Bp Surrender it cannot Wozk. Note, that this could 


not Wozk bp way of Surrender, as in Bredon's Caſe it might, becauſe it is 


a ſiemainder following, and pet it was not taken as a Surrender, koz then 


it had been againſt the Judgment. | 
And here firſt J do exceedingly commend the Judges that are curious 
and almoſt ſfubril, Aſtuti (which is the Wozd uſed in the Proverbs of Solo- 
mon in a good Senſe, when it is to a good End) to invent Keaſons and 
Means to make Acts, acco2ding to the juc Intent of the Parties, and to 
- avoid Wong and Jnjury, which by rigid Kules might be wzought out of 


the Ac. And that is well perfozmed in Bredon's Caſe, Co. lib. 1. fol. 76. 2 And. 66. 


where a Tenant koꝛ Life, and he in emainder in Tail, join in a Fine (Come 

ceo) the Tenant in Tail dies without Iſſue, the Conulce ſhall hold the 
Land, during the Life of the Tenant oz Life. Note, in Bredon's Caſe, a 
ſirange Effect, koz the Conuſre, that had a Fee made of both Eftates, ag ſoon 


as Tenant in Tail died without J\fuc, had but an Eſtate foz Like; fo? there 1% Co. 96. 


was no Diſcontinuance no: Change of the Keverſton, bur a lawful Giving 
ok their Eſtates, and no mo2e; fo in Engliſh's Caſe there. 1 Leo. 115. 3 Cro. 115. 


There is no Fozfeiture in this Caſe, becauſe the Tenant fo2 Life gives 


not the Fee alone, but gives onlp lo much of the Fee as he hath, and joins 
with another in giving a Fee, that hath Power to give a Fee during his E⸗ 


ſtate, without Wrong to anp, and therein differs from M. 16 8: 17 Eliz.:Dyer, no. 355, 


339. of Tenant koꝛ Life, Nemainder koz Life, joining in a Feoffinent in Fee 
and from 41 E. 3. 21. of Tenant fo: Life, making Feoffment in Pee ro him in 


3 1 Ro. 857. 


the Fiemainder in Tail and his Wife. And if we need (as in Bredon's Cafe C. 75 +. 


to avoid Diſcontinuance, it Was deviſed) that the Nemainder in Tail (ould 
be taken to paſs firſt, ſo here to avoid Fozkeiture, the Licmainder fo2 Life 
may be ſaid to paſs firſt. „ 

It is alſo no Diſcontinuance, becauſe either of them gives their Eſtate 
lawfullp, and there is no Neceſſity to conceive a Wong to the Ueverſion, 


ſince 


| Caſe. 

ſince a ce map be determmable by Operation in Law, as in Bredon's Cale, tho 
N hound, by the Fine, have been a perfea ce, it there had been luch an one 

giwe. And Coke in that Caſe collens, that by reaſon, ok that Calc, ik Te. 

Rant (02 Like, and he in liemainder in Tail, make a Feoffment bp Deed 

igat this ſhall be no Difcontinuance, noz ſhall diveſt the Kieverſion, oz Ke: 

* maindcr depending, becauſe it ſhall amount but to a Gzant of both their 
Eſtatcs, and it lo ſhall be a Fee determinable upon both their Eſtates, and ng 
abſolure Fee from the one, noz both, whacſoever-the Wo2d Impoꝛts, the 
one Conſtruction wozking by Night, the other by Wong, which the Law 
wili not admit it the other map vp any Means ſtand. So ſince theſe @; 
ſtates might have been ſeveral without Fozkeiture, the Law ſhall marſhall 
them joining accozdingly, So that this wap, though the Tenant in Tail 
in Poſſetkon ould make a Diſcontinuance, and lo Wozli a Wzong, pct the 
Gzant of Tenant fo2 Life in Uemainder might be lawful. | + 
Note, mp Opinion upon Engliſh's Caſe hereakter. Theſe Things ſtanding 
thus, it mult follow, that the Eſtate foz Life doth not paſs dꝛowned in the 

_ Tail, as giving Place to it. But it is true, that both the Eſtates, that were 

in them ſeveral, did paſs from both, as diſtina Authozs of the new Eſtate, 
acco2ding to their Mealures. | : h 3 

But now in the Conuſee thep are but one entire State made of two, and 
thcrefoze remove rhe Confuſion, as Chpmiſts do, by extracing and ſegrega, _ 
ring the Simples of a Compound; as fuppoſe this Conveyance were upon 
Condition, the Entrp ſhall reftoze their Eſtates as thep were befoze: So in 
Engliſh's Caſe, in Bredon's Cale, the Conuſee took two Eſtates, and from tw 
Givers, Tenant fo2 Life, and an Inkant in Remainder bp Fine. The Co- 
nuſee now had but one Eſtate, pet upon Keverſal of the Fine, the Law re⸗ 
ſtozeth no moze to the Inkant, but the Kemainder, becauſe he gave no moze, 
pet the Eſtate fo2 Life was as in this Cale given, confounded in the Fre, 
and no Fozfciture made in Engliſhs Caſe, So in this Caſe J hold it clear, 
that if an Inkant Tenant in Tail in Poſſefſion, and he in Nemainder fo? 
Life had joined in a Fine, and the Infant had reverſed his Fine, pct the - 
Uemainder fo2 Life ſhould have veſted with the Conuſee. je, 8 
Then again, admit it ſhould be taken as a Diſcontinuante of the Tenant 
in Tail, and a Confirmation (which 1s the leaſt) of tie Tenant in Life fo: 
Keverfion, who had that Eſtate by che Gzant of the Donee himſelf, what 
Colour is there then that the Donoz ſhould recover the Land, as long as that 
Eitate is out, that himſclf gave? no mo:e than if the Tenant in Licverſion 
had not joined, but kept his Night, oz relcaſcd it to the Diſcontinnee. And 
therefoze put the Caſe, that A. Donce in Tail, Ucmainder to B. foz Life, ne- 
verſton to C. in Fee, A. Dilcontinue at the Common Law, this is a Pꝛelent 
wrong to the Iſſue in Tail, and to B. and C. but ſuch as none can Remedy, 
but in their leveral Times, lo that ik the Iſſue of A. ſue not, B. cannot, if 
B. ſue not, C. Cannot bp rhe ſame Realon; if B. will rclcaſe to the Dilcon⸗ 
tinuee, o: Confirm his Eſtate, it is all one to C koz his Eſtate oz Aight is 
not therebp anticipated, fo: there was nothing taken from him but his fic 
verſion, which is all that ke can require. 5 7 
But if in Bredon's Caſe, the Tenant fo2 Life had ſurrendzed his Effate o 
the Tenant in Tail in thc firſt Nemainder, who had levied the Fine and died 
without Jſſue, he in the ſccond Hiemainder might have p2cſentip had his 
Formedon, though the Tenant fo? Life Were alive; foz the Eſtate fo? Lit 
was ſo dzowWned, as there was no moze but the Eſtate in Tail, with theo. 
ther Kemainder following. So the Difference is, where the Tenant fo2 Life |» 
in Bredon's Caſe ſurrenders, oz in the Caſe refcaſes to the Tenant in Cal 
befoze the Alienation, fo that he hath all and gives all, one Giver, and ont “ q 
ſtate onlp. And where there is a Joining in the Conveyance, oz a ficlealing 9 
o2 Confirmation to his Conuſee, in which Cale it is clear, that he gave bil | 
his own ſingle Eſtate, and the other remains to be given bp che popu ft 
Owner. ES Fs t. 
But that that troubles the Judgment in this Caſe, J ſuppoſe to be tt n 
Book of 9 Hen. 7. 25. and the Opinion Co. I. 6. 70. Sir Moyle Finche's po 2 
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that if Donce in Tail be diſſeiled, and the Donoz diffeiſe the Diſſet's2, anz 
make a Feoffment over, and then the Bone re-enter upon the Feoffee, 
call kave bur his fi:ſt Eſtate Tail, and the Reverſton ſhall be turned to th 
tieſt Wiſſeiſoz, and ſhall not remain with the Feoffte of the Donoz ; whereaF 
the Kealon ig, that where the Stranger diſfetſcth the Donee, he gained by, 
Wong both rhe Tail and the Keverfon, and then had in him one entire, E- 
ſtate in Fee: Now when the Dono? diſſeiſeth him, he gains rhe Eſtate which 
the Difſeiſo2 had, which was intrre, and ſo his Diſſetſin cannot divide the 
Eſtate as they were; fo2 his whole Eltate is by the Wrong in rhe rt D1(- 
leiſoz, none Having Might of Entrp but the Donee, then When he makes his 
FPeoffment over, that gives no Eſtate, but that wzongkul dne. But it gives 
awap his Night alſo, not by granting, but by dzowning and dping in the 
Aland So then when the Donee re-enters, he can have no mo2c than his 
> own, and mult by his Entry reſtoze the ieverfion : The Feoffce cannot hold 
the Kieverfion, becauſe the Eſtate he had. was no other than that was wiong⸗ 
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kullp gotten by the Donoz, from the firft Oiſſeiſoz, and given to him, where- 
in there Was ih Effect the Tail of rhe Donee, and the Heverfion of the Dil⸗ 
 feiſo2: And now when the Doner re⸗enters, he cannot reſtoze the Keverſion 
to the F-offce, in reſpec of the Right, becauſe it is utterlp annihilated bp 
the Feoffment, which cannot give, bur doth diffingniſh ie. 
And nod you mult fee no other Right; but that which e the 
Diſſeiſozs, whereof the firſt is both the beſt in Eſtate and Right, and there⸗ 
koze ik the firſt Diſſriloꝛ had entered upon the Feoffee of the Bono? Dillciſo?, 
and then the Donee had entered upon Him, no Donbt rhe everfion had been 
© left in the firſt Difſetſo2, and then the Feoffee Had no wap by His buried 
Right to recover now, oz after the Dearh of the Donee without Iſſue; fo 
here Difference appears, that in this Caſe the firft Diſſetſo2 hath 1 ight ta 
the whole Eſtate, wherem the Right is buried, and ſo redounds ro his whole 
Benefit : Jn the Pzincipal not lo; fo2 the Ladp Frances had Right onlp to 
i” 92 Neverſion in Fee afrer both the Eſtates ended, whereok the one Helps the 
bother. ö - . EY 
So note, that the Right doth extinguith, Whether it be by Feoffment, Ne⸗ 
llleeale oz Confirmation, ro the Benefit of the Eſtates then laſt in Being, ag of 


the firſt Diſſetſoz. Much moze here of the Diſcontinue being now in eſſe, 
not 15 the Benefit ok the ancient Right, fo2 one Night cannot extinguiſh a⸗ 
| That though the Demandant is to be barred of the third Part onlp, pet 3 Point. 
 Itis Cauſe to abate the Wzir, being a wilful Deſerting, oz Departure, from 4" 164, "1 Co- 


his Wit and Demand. 5 

14 Nod then admitting that fo2 the third Part, the Demandants are to be 
z __ barred upon their own Confeſſion direc, accozding to mp Opinion, which 
| muſk be percmpto2p, and final koz ſo much, though there might have been a 
good Action fo2 the whole, if they had carried their Time, 'till after her 


5. b. 45. b. 


5 Veath; J hold, thar the Demandant can recover nothing in this Suit, ; cr. 343. 
„„ but the whole Wꝛit is to be abated; koz the Wzit is falſified of their own 
1 ſhewing, and that in a lubſtantial Part, and not in point ok Fo:m ; foz it 


appears, that thep have no Right of Aaion at all koz this third Part. As 
d . if a Man chonld demand a Debt of Twenty Pounds, and confeſs that he 
5 hath no iight to Ten Pounds of it, oz demand a hundzed Acres, and con- 
: kels that he hath no Night to Fiftp of them, no doubt the Court Ex officio, oz 


2 Cro. 499 

the Party either by Plea in Abatement, oz as Amicus curiæ, at leaſt might as 
4 take Knowledge and abate the Whit. : 3 
5 But ik they went on to Iſſue, and a Verdict given, where the Statute 
“gives Nelicf, it doth as well when it appears of the Parties ſhewing as 
iy _ otherwile, 14 E. 3. F. Bre. 272. Formedon in Beſcender, the Gift Was traver- 
WW, led to all, after the Demandant ſaid thep were agreed. The Tenant to con⸗ 
© eſs the Gift koz Part, and the Demandant to confeſs no Gift foz the reſt ; 
175 the Court held, that by this the Wit ſhould abate; wherefoze the Judg⸗ Sund. 285. 
ment Was firſt given againſt the Tenant foz the third Part, and againſt the | : 
i, Demandant fo? the reſt. ; 6; | 
Et 9 H. 6. 54. One bꝛought a e foz two Writings, and coz one made 1 co. 45. v 

no Title; Babington was of Opinio | 


n, that though this be a Bar foz that, 
Fn pet 
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pet it map be pleabed in Abatement koz all, as being moze to hig Adv, 
Cage. But if it were onlp ſome Wzitings, then it muſt be in Bar ag the 


here likewiſe, when a Formedon is bzought of Land and Advowſons which 
is alſo one general Point of Godfrey's Caſe, Co. lib. 11. 3. 

The Alterations made of the Lieverſion lince the Gift in Tail by the Fine 

3 Jac. are true, one by the Gift of the third Part td the Earl of Rutland 
during the Life of the Lady Frances, whereof we have ſpoken; 5 
The other, the Convepance of the Licverſion in Fee-fimple, as Well of th, _ 
third Part after the Earl of Rutland's Eſtate ended, as of the other two Parts _ 
des; which are to the Uſe of the Ladp Frances and her Yeirs, as ir was 
efo2e, 5 1 
To the ſecond J do agree, that if there be an Alt eration of the Neverſſon 
woherebp it is made another Reverſion than it was bekoze, that it muſt he 
mentioned in the Wit; ſo is Wiſeman's Caſe, where the Keverfion that was 
in Fee, was turned into an Eſtate in Tail, though in the ſame Perſon, © 
And Pitzh. Nat. Br. 219. F. Regiſter 242. where an Eſtate fo: Term of Li: 
_ interpoſed, though ended, pet there is a Wzit mentioning that Eſta t 
etermined. TR 1 
But here the fieverſlon fo; the two Parts, is the very ſame in Law in the 
Bonoz, that it was at the firſt, though it be in her now by a ſecond Means, 
that is, by this ſccond Fine to the old Uſe. Wherein obſerve Bo-kenham; 
Cale, 28 Hen. 8. Dyer 7. fol. b. which Was, that Bo-kenham being Ceſtuy que 


F But then if it were found by Verdict it were otherwiſe, x, 


uſe befoze the Statute of Land holden by Knights-ſervice, Jay and other 


being his Feoffees, did inkeoff Jenor and others to the Uſe of Bo- kenhan 
and His Witfe, and after their Deceaſe to the Uſe of Bo-kenham and his Heirg: 
Bo-kenham died, and this was adjudged to be a Keverſion and che old Stats, 


And in this Caſe, Willowby cites a Judgment of the Lozd Roſſe's, which 7 


came to this: That a Man being (as Baldwin puts it) Ceſtuy que uſe of 
to Acres, one by Pꝛiozitp, and the other by Poſtcriozitp, made a Peoſ⸗ 
ment together of both, pet the Pziozitp remained. 

Now, though when the Ladp Frances with the Earl of Eſſex levied the 
Fine, ſhe had no Uſe, as in the other Caſes, but Land in Poſſeſſion, pet he 
raiſed both the Eſtate in Tail, and her own Lieverſion by Uſes. And though 
Lands and Uſes cannot now ſtand divided, as they did befoze the Statut;, 
pet the Owner of the Land hath Power to give the Uſe, as he did befoy, 
and the Statute couples the Lands unto it, as it did when it found Land in 
Uſe at the making of the Statute. And as upon the Fine of 33. there was 
firſt an Uſe which was judged in Keverſion, and then the Land followed in | 
the ſame Degree; ſo the ſecond Fine, by the Yelp of the Common Law, re⸗ 
vives the ſame Uſe, being of the ſame Heverſion, and rhe Statute makes it 


in the ſame Degree, and the rather, becauſe there is no erpzcſs Ale in < 3 


ther, but the Uſe made by Law. | 5 
But that it was a Fault, take the Cale ok the liegiſter, & Na, Br. ſiron⸗ 
ger, conſidering that there the Fee of ieverſion was never ſtirred, here it 
18, ſo that pou muſt plead upon this Statute, that bp fozce of that Convey 
ance and Statute pon are ſciſed, not bp kozte of the firſt Conveyance, And 
ta it map ſerve if pou had granted the Keverſion upon Condition and fit 
It map be objected, that the Tenant oz Vouchee in this Caſe; could no! 
picad this Matter in Abatement koz two Cauſes. Firſt, becauſe thep had _ 
pleaded a Plea in Abatement of the W2it befoze, which was judged good 
1 them; and the Court awarded, that they ſhould anſwer to the Action 
of that Wit. 1 
Secondlp, betaule they had pleaded in Bar, and therefoze could not reſo!t 
back to a Plea in Abatentent, and both are true. 
But J anſwer, that there is no Plea in Abatement whereof the Party 
needs ſpeak, as of Pleas in Abarement ariſing dehors the Kecozd, and 
whercof the Court can take no Knowledge. | 
But in this Caſe, where the Cauſe appears to che Court, either of the 
Parties own ſhewing, as here by Yariance from the Negiſter in the very 
ale appearing, 02 by falſe Latin, oz the like, in ſuch the Court map, and 


gught, 


4 
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5 7 ght, ex officio, to abate the Wzit at any Time. | 
HDouchee ſhall infozm the Court of it, he is in that but Amitus Curiæ, and 


map be done any where, and by anp Bodp. As in the Cafe of 4 H. 6. 16. 
ima Formedon bzought by the Duke of York againſt the Earl of Warwick; 


the Eſſoiner pleaded in the Abatement, that the Weir was Dux W 
where it ought to be Dominus. And it was laid per Cur. that the Eſſoinee Dux for Dominus, 
can plead nothing, but he map onlp demand the Demandant to make him 
Nonluit; therefoze he ſhewed this as Amicus Curiæ. Foz it was agreed, that 

the Court ex officio, ought to abate when the Fault is apparent. 


7 ſcender was b:ought of Twentp. Acres, which Wich other Twenty Acres, ]. 


- rifing from View, which was true as of his Plea, but it was the Office of 
the Court, Fi. N. Br. 26. It muſt be of Parts undivided, and befoze Parti- 

- tion the Inſimul; ſo then it remained a Fault, whercok (when it appears to 
the Court of the Plaintiff's ſhewing) Advantage might be taken co abate 


dia found by Twelve Men, Whether the Fault in the Wzit be remedied by 


ladies that ariſe of theſe curious Foms of Law, A will inlarge mp ſelf up⸗ un in a Wriere: 
on it, and J pꝛokels, that J map inlarge the Extent upon theſe Stat. ſo ſcofalls f 8 1 


nant having not taken Pleas in Abatement; ſo Delatozies the Party muſt 
rather take, than put the third Party to his Warranty, which was in- 
tended always ule, refugium. But who requires this Strianeſs? Jt is not 
- ſaid Partp to the Oziginal, and the Statute ſaps Plaintiff oz Demandant 
 Feneraſlp, not ſaying againſt the Partp Tenant oz Defendant. And then, 
wp map not bp good Licaſon, the two Clauſes fo2 the Tenant 02 Defendant 
be inlarged to anſwer the recipzocal Intent of the one Number, rather than 


upon it againf the Tenant, and the Tenant over againſt the Youchee. 


; fo2 two Parts indeed, and koz the other Part alſo; arguing this Point as 
2 do, though fo2 the third Part it ſelf it be a Bar, vet it Sen — Tom, 
ag to the abating of the whole Wzit koz the reſt. 


kriginal generally: Yet in a Caſe between Wells and Woodhouſe, where Wells Jones, 304. 2 Cr. 109, 
bought a Trover in the King's Bench againſt | 
- aligned ko: Erroz the want of a Bill: Jt was reſolved in the Erchequer⸗ 
Chamber, that the want of a Bill in the King's Bench was no Erroꝛ; fo2 


2 Will was in lieu of an Oziginal, and therefoze was within the Kemedy of 
*, I8Eliz. And fo it hath been okt adju hin the R p of 
: ju 


and Wong; and therefoze J do not verp well like the Opinion of M. 1 l. | 
& 2 P. & M. cited in Sir John Heydon's Co. I. 11. 6. that a Verdia between a And. 1. 26, 60. 8 
Demandant and a Youchce, ſhall be out of the Kemedy of the Statute of og ba Keb 
32 4.8. the Wozds being (when the Jſſue is tried fo2 the Party Plaintiff) 30. 0. Benl. 12. N. 
kurelp he is a Partp both to the Suit and Jſſue; and the Common Law 792 207. b. Beal, M; 
(which is the Mother and Patron of Leaſon to a Statute) allows him a aſh, Pl. 5. 
Partp to take a Heleaſe from the Demandant, as well as the verp Tenant: 
but he is no Partp to the Oziginal Wzir. It is true, that O2iginallp he 
is not, but by Subſtitution of the Party allowed by Law; and he map 


8 Sh - 
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Cate. ---* 


Mm 
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And if the Tenant 2 


this Inkozmation is not fozmal in pleading, no2 in Court, but verbal, au 


at the Summons returned, the Tenants were demanded and eſſoined, and 


And therekoze 4 condemn the Caſe 40 Edward 3. 35 When a Formedon in De- 


8. gave B. and the Demandant held him in ſimul eum D. after View the Te- 
nant pleaded this Abatement, and it was denied him as an Exteption, not 


to the Wꝛit in ſuch Manner as afozelatd, 35 
Now the only Queſtion is, whether the Advantage being permitted, after 5 Point: 
it might have been taken, and the Parties deſcending to an Iſſue, and Ver⸗ 


the Statute of Jeoffails 18 Eliz. c. 13. and (J) hold plainlp it is: And 
becauſe this Starute and the like, are of ſoveraign Uſe to cure thoſe petty Ma⸗ gobard. 


: a | Jeoffails of 8 Eliz. 
favourably, as 4 remove no ſubſtantial Point oz Landmark between Night 


enl. 37. Benl. M. 


plead in Abatement, though he map alſo extozt the Warrantp of the Te- 


to reſtrain the Fozmer by the Latter, eſpeciallp ſince it is clearly true, the Iſſue 


tound foz the Douchee, is found in Effec koz the Tenant, and the Demandant 
therebp clearlp dcbarred ? 


But the other Clauſe found fo2 the Demandant clearly, is within both 
Words aud Meaning; fo? it is fo? the Demandant, and he hath Judgment 


Aud that is our Caſe, that the Yerdict here found is fo: the Demandant 


And though the Statute is Want of an Oꝛiginal Wit, not want of an O- bio 38. 1 Cr. 282. 


Woodhouſe, and after Perdign 


: Ant. 130, 134, 264 
dged in the Common Pleas, that the 85 


0 Want 
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8 8: k Earl of Clanrickard's 
282 Caſe, 5 5 
—— — — — — — — — — 5 — 
ant of a Lill foz oz againſf an Attoznep is holpin bp rhe lame Statute. 


t this Caſe of ours is not ſubjec to that Doubt of 1 & 2 P. & M. thoug 


| n 32 H 8. but within 18 Eliz being a Fault ſuppoſed in the Wit, and that 


-1 Ec.) without Mention between what Parties as 32 did. So now the only 


Twelve Men oz moe ſhall be hereafter given in any Agion, Suit, Bil 


died by the Law muſt be Faults in Fozm, as Fozm ſtands in Oppoſition 


the Fegiiter, muſt not be in Matter of Yaw and verp Right; nap though 


Fo:m, | 


_ . Therefoze if pou take a Formedon in Deſcender, where pour Right is by 


Dy. 125. 2. fiemainder oz fieverter, oz e converſo, it is not, holpen. Nay, if 


uncurable (pet in Gzants thele map ſerve gone fo: another, as 18 E. 3. 28, 
Plow. 170. redibunt to a Stranger) koz thefe kind of Doriances are not Ya; 
riances from the Kegilter, but Dartances from pour Cale and Title, ko; the 
Mature of. a Kecoverp is like as in a fiemitter to reſioze pou to Land accoz: 


ding to pour Title. . 

So if an Action of Debt be brought againſt an Executo2 in the Debet & 
Detinet, the Verdi helps not, fo? it differs in Nature and Judgment, the 
one charging the proper Goods of the Defendanr, the other not. 


22 E. 4. 22. Ant. 233. 


Ant. 272. 3 Cr. 326. 
enn 2 er. 

545. Hutt. 79. 2 Cr. 
F+5, 685. 1 ; : 
Detinet againſt Sir George Reynolds the Marſhal, and had Judgment after 
UHerdic, which was revericd betoze us in the Exchequcr Chamber, and pet 


the Words of the Judgment were of the Part of the Plaintiff all one, but 


net fo2 the Teſtatoz's. 
mandant in his Wait muſt make mention of overp Heir, 


| , | to whom any 
Night is deſcended after Diſcontinuance, 


though they were never ſeiled. 
is Fitz. Nat. Br. 220. D. & 18 E. 2. Formedon 59. foz conveping the Line of the 


the Derdic, provided that thep make themſclves Heirs to the laſt that was 
ſeiſed by Fozce of the Tail, oz to the firſt Donee, foz that is material. Ser 


Gzantee ſhall. have a Formedon in Keverter, but if he grant his fieverſion in 


though it be made Keverter upon the Antail; becauſe it is true, that he hath 
Heverſon in Tail, and hath Kent incident unto it. Scolaſtica's Cafe, Alz 
as Summoneas quod fint coram prefar. . Juſticiariis. 
but if it were at this Dap, after Yerdiq, it would be good, And though 


whece an Ejectione Firmz was bought of Land upon a ſpecial Verdi, the 
Court judged. one half undivided fo2 the Plaintiff, and the other half a⸗ 
gainſt him; Plow. was of Opinion, that the Wzic ought to have abated; 


this J hold foz a ule, that where the Statute of 18 Eliz. doth cure a Fault 


5 


Statute being in general Wozds (if anp Yerdia ſhall be given in anp Action, 'F 


Queſtion is, whether this Fault in the Wit (ſuppoſing it a Fault) be with, | 0 
ot 46-65 in the Kemedy of. 18 Elizab. c. 13. whereof the Wozds are, if any Verdig 4 E 


Plaint oz Demand in anp Court of Kecozd, the Judgment ſhall not be ſtay; : 
ed oz reverſed by reaſon of any Default, oz lack of Fozm touching falſe Latin. 
o/ Variance from the fiegiſter, oz other Defaults in Fozm in anp Wit Oeigi⸗ 
nal oz Judicial, whereupon firſt it is to be obſerved, that the Faults reme, © 


againſt the Matter in Law, and very Right, which Wozds are expꝛeſſed in 
the Statute 27 Eliz. of Demurrers, which are of the fame Nature, and 11 
tacitly excluded alta out of alf this. And therekoze the Point of Variante kram 


vou have verp Right, you muſt not vary. fcom the kind of Wyit that is po- 
per to pour Night: But ik pou keep the Rind oz Species, pou map vbacy in 


| i ä pou take 
Neuerter foz Remainder, though both ariſe from an Intail made and ended. 


and thercupon che Land falling either to the Donee oz his Agignee, J hold it 


And pet in a ſtronger Caſe, Lancaſtel as Erecuto2 recovered againſt Sidley, _ 
who being in Execution in the King's Bench efcaped, and then his Exctu⸗ 
to2 bzought a new Action of Debt in the King's Bench, in the Debet and 


the Eſfen divers; foz the Debet and Detinet is foz his own Uſe, and the Dei. 
But there are Fozms curable, as in a Formedon in Deſcender, the De⸗ 5 


Buckmer's Caſe, Co I 8 f 88. oz elſe it map be pleaded in Abatement, and ſa 
Bono? in Formedon in Heverterz pet J holo both theſe Omiſons cured by 


_ Firzh, Nat Br. 218. D. & 219. E. if the Dono2 gꝛant his Keverſion in Pee, the 5 
Tail, it ſhall be in ſiemainder; pet J hold, that a Verdi will help, al⸗ 


The Wit Was abated, NY 
in Bracebridge his Caſe, 14 Elizabeth, Plow. 424. he were of Opinion, that 


in Fozm after Perdic, it wozks that Effect ag well where that oy” in 7 A 


e Aſſues were between the Demandant and Douchees. Fo? it is not With j 5 | 
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pet all common Exyerience at this Day is againſt it after Berdig. And 


een e eB 2 Hy, i 


"IG k e r eee e 


* 
— Py 


3 


4 — RY - att tocad. " — Rt _ wm „„ — . — ——— —y— aa . 
Adams ver, Hannor verſ. Caſtilion ver ſ. Ed wards ver, | | 
Flemming. $I Male. © Exec. of Smith. & Engleton. 


29 
8 * * 


Pom apycars by the Confeſſion of the Party, as otherwiſe; foz the Stature 

= 1s General without Difference. So J hold it at the moſt to be but a Faulr, 
a in Tom, varping from the Hegiſter, when the Writ demands the whole 
and the Right is but an undivided Part. 


( 361 ) Adams verſus Flemming. | FIN — 


= Hill. 16 Jac. Rot. 890. 


£1 Dams brought an Action upon the Caſe againft Flemming foz ſpeaking of 1 
1 theſe Wazds, viz. he hath koziwon Himſelf befoze the Council of the Council of the Mar- 
"> Marches, meaning his Majeſty's Council in the Marches of Wales, in the fass „ hs 
Suit J had againſt him there, and J will ſue him koz Perjurp there; and provi, R. 13. 
= after a Derdic fo2 the Plaintiff, upon not Guiltp pleaded, it was moved dards, , Ro. 1. 
by Maſter Scrjeant Chibborne in Arreſt of Judgment koz the Jnſufficiencp 768 15 204,436. 
= of the Wo2ds, becanſe this Court cannot take Notice ok the Council, Ec, Mo.40+. 1 Gro.37k 
And pet Judgment was given with the Plaintiff, ko? Ten Pounds Dama: 4 187. 
ges and Colts, | 


( 362 ) | Hannor verſus Mae, Audita Quer. 


| Ham bzought an Audita Querela againſt Maſe, upon a Judgment foz 1 Roll 306. 1 Cr. 4. 
'Þ Debt and Coſts, and ſhews, that he had a Kicleaſe after the Judgment, 0. % 257% 
The Defcndaut pleaded, that after the Judgment, and after the Keleale ſup- Vel. 6. Godb. 155. 
poled to be made, he ſued fo2zrh a Scir. fac. upon the ſame Judgment, and 
= chat upon this Wzit he had Judgment to have Execution by the Default. 
And it was moved by Serjeant Harris, and a Caſe was cited by Him 12 Hen, 
7. in Juſtice Cook's Kepozts, fol. 11. that if the Demandant, after Judg: [7 what Caſe an 46 
ment, have a Heleaſe made unto him bp the Plaint!F, and after the Plain: 3 e 
tiff lues a Scir. fac. upon the ſame Judgment, and the Defendant being gar⸗ 
niſhed makes Default, and Exccution is awarded, he ſhall never have an 
Audita Querela, Other wile it is; if a Nihil be returned upon the Scir fac. 99 4.25. 2 Cr. 
C3632 Caſtilion verſus Executor of Smith: Obligation, 


Tr. 17 Jac. Rot. 1849. 


Aſtilion bzaaught an Acton ok Debt againſt the Erecuto! of Smith, upon lalgment De Hour | 
an Obligation made bp the Teſtatoz, with Condition fo? Perfo2mance e e Fe'S 188. 
ok Covenants in an Jndencure, in which there was a Ezeach afigned fo2 Brownl. 1. R. 24. 
PDlowing of Marſh Lands, bp the Executo? himſelf after the Death of the S 
1 Teſtatoz. And it was moved by Serjeant Henden after Judgment, to have Co. 31. a. Vel. 103 
Euexetution of the Executoz's own proper Goods, fo2 that the B2each of the 

- Bond was bp the Act of the Executoz Himſelf. And the Court wag againſt 
him, and Judgment Was entred De bonis Teſtatoris. x Saund. 112, Ant. 188, 
Dy. 324. b. 2 Cr. 191, 646, 647, 648, 672. 


36 ) ESD Edwards verſus Engleton. 5 Treſpaſs. 
Tr. 17 Jac. Rot. 944. 


1 | Canis Venaticus. 1 
UL Dwards bzought an Action of Treſpaſs againſt Engleton, fo2 that with $25 Cr. Jac. 483. 
. P. Foce and Arms he took and led away Quendam ee 3 D or 3 


5 ; venaticum prec. Treſp 407. 3 Cro. 123, 
Kc. And akter Verdi int ins 126. 7 Co. 46. 
n e rdia fo2 the Plaintiff, Judgment was given fo2 the Plain⸗ Judgment: ; 
5 J · Up » | ale's PI. Coron. 54. 
7 1 Saund, 84. | 
5 O o 2 Hunt 
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Treſpaſs. 


| | 33 n ba | „ 
84 Hunt verſ. 4 Green verſ, 2 Steward & Uxor werſ. 9 55 
* Lawring. I Hatrington. & Sudbury, &c. 


Battery. | ( 365 ) 5 Hunt ver Lawring. 1 
3 | Tr. 17 Jac, Rot. 944. 


Telt. of the Ofignal. Hunt brought an Action ok Aſſault and Batterp again Lawring fo; beat⸗ 
10 622. Ant. 76, ing of his Servant, bp reaſon whercok he loſt his Service, Tt. foz a 
8 long Time; and declares, that the Batterp was vone on the 19 of Januaiy, 


in the 16 Pear of his Majeſtp's Heign that now is, and that he loſt his 
Service fo2 a long Time, viz. fo! the Space of ſix Months then next folloming; 2 
and after a Verdict fo2 the Plaintiff, and entire Damage aſſeſſed, it wag 2 
moved by Serjeant.Aſhley, that the Oziginal did bear Teſt befoze the End of ür 
Judgment, Months. And pet the Lourt gave Judgment toz the Pfaintiff, notwith: 7 


landing this Exception, foz that the videlicet is moze than needs. 
Treſpaſs. ( 366) Green verſus Hartington. 


Tr. 17 Jac. Rot. 923. 


Styl. 45. Cr. lac. 6s, JJEcer Green bzought an Action of Treſpaſs upon the Cafe, againſt Thoms 
„ Harrington, that whereas the Defendant 26 of Octob. in the 16 Year of | 


Leo. I. R. t. 293. Al- 


leo. #9. Vel. 8. 1 his Majeſtp's Reign, Was indebted unte the Plaintiff in Ten Pounds fo; 


Roll. 3. 1 Cr.343, Rent in Arrear, and unpaid co the Plaintiff ko: one Year, ended at the 


kla . to 329, Feaſt ok Saint Michael the Archangel, then laſt paſt, fo: cettain Lands in 


364. 1 Brnl. 14. Cr. Harrington demiſed unto the akozeſaid Defendant bp the ſaid Complainant; 


Jac. 598, 668. Hur. the laid Bekendant, in Conſideration thereof, did aſſume to pap the ſaid Ten 


Styl. 53, 463. Pounds, Whenſoever he ſhould be thereunto required, Ft. The Defendant 
ae Le upon Pro- pleaded, that he made no ſuch Pꝛomiſe. And after a Verdi fo2 the Plain⸗ 
tiff, it was moved in Arreſt of Judgment, that this was no fuffictent Con- 


1 Leo. 293. 1 Cro. ſideration, but that he had good Remedy by Action of Debt fo? his Nent, 


343, adjudge accoid. And he could not have two Nemedies. And the Court will be adviſed, 
Treſpaſs ( Steward & Uxor verſus Sudbury. 
| Tr, 16 Jac. Rot. 1655. 


: ies Fewatg Eſquire, and Dorothy his Wife, bzought an Action of Treſ- | 


3) pals againſt Humphrey Sudbury; foz that with Fozee and Arms he b2ake 
the Cloſe of the laid Dorothy, when ſhe was ſole, and cut and carried away 


Declaration excepted The Thozng, and Under-woods of the ſaid Dorothy, &c. and declared upon 5 
againlt. the cutting of two Acres of Under-wood and Tho:ns; akter not Guilty, the 


Plaintiffs were Nonſuit at the Atſizes, and the Plaintiffs moved, that the 
Detlaration Was not Sufficient, becauſe Acres of-Under-wood, Te. Was not 


3 good, and ſo pꝛaped that the Defendant might not have Coffs. But the Court 1 
Ant. 219. 2 Cro. 139. gave Judgment againſt them koz the Defendant, that he ſhould recover 


2 Cr. 59. Hutt. 16. 
2 Ro. R. 48. 213. Coſts 


2 Deliverance. 1 (368) Gayhard verſus Miller. 
Tr. 16 Jac. Rot. 3124. 


pin. fac. where to Na ſecond Deliver ante, foz taking away of his Hozſe at WikefitZ pain, in qu- 
the Manor, where to dam loco vocato-Ore Plates. The Defendant ſaps, that the Place where 
kontains Twenty Acres, Parcel of one Thouſand Aeres, c. which one 
Thouſand Acres are, and Time out of Mind were, Parcel of the Manor of Wike- 5 


to the Town. 


Ro. 2d. Ab. 619, 620, 


Sun fitz. pain in the Countp afozeſaid; of which Mano, Henry Earl of Northum- 


14. 3. Cl. 377i. berland was ſeiſed in Fee, and acknowledgeth the Taking as Bailiff to the | Ek 
a 125 I ſaid Earl, The Plaintiff traverſeth abſque hoc quod locus in quo, &c. fuit | 


parcella 
1 


= CC 
Wh 

Wh 
IH = 


„ 2 


Mannors ver/; 3 Balder werſ. 7 


Lincoln and Naylor. Blackborne, 5 7 285 
percella Manerit de Wikefitz-pain, the Ven fac. Was awarded de vicineto de . 


Wikefitz-pain, &c. And akter Trial and Verdict here at the Bar, Judgment z Cro. 3. vel. 25, 
Was ſtaped, Pro defectu de Ven. fac. becauſe the Ven fac. ought to have been d., 4 079-480. Mes 


anc' dit q c' voie p' 


De vicineto Manerii, &c. and not De vicineto of the ToWn, 2 Cr. 302, 405. Str. 21 < cap. 13; 


3 Cr. 304. 4 17. a. 1 Cr. 
# 369 F : Mannors werſus Biſhop of Lincoln aud Naylor. Quare Imped. 


' Paſo. 17 Jac. Rot. 460. 


Wo 1:5 Quare Impedit, bzought by Mannors, Plaintiff, againſt the Biſhop Co. L. 249. 2, Pot, 
1 of Lincoln and Naylor. The Plaintiff declared, that one Terwhit was 
ieiled of the Manoz ad quod, &c. in Pee, and demiſed the ſame to the 

5 ** Plaintiff fo? Years, and that rhe Church became Void, and that Terwhic 

= © the Leſſo? pzeſented by Ufurpatcion one, that was admitted and inſtituted. 

= ©. and that after the ſaid Mannors being poſſeſſed of the ſaid MWano?, ad quod, 

I = „ ae Toes _ 5 it appertained to him 

= 1 „Et. ther thr ere a good Title in a Quare Imped. ig 

— © Queſton in Demurrer. | . n 


(3700 Balder verſus Blackborne. 155 Debt. 
| Trin. 17 Jac. Rot. 465. 


: - ec 32 brought an Action of Debt againſt Blackborne koꝛ Twelve Pounds, Caf: of Debt. Hutton 
„ D and declared upon a Demiſe made by the Plaintiff tu the Defendant 6. elne cn 
Dok one Meſſuage, Cc. the 14 Hap of May, Anno y habendum uſque Feſtum B. 1% mm 


= ſancti Michael, next koltowing, and la from Year co Year Ec. nielding 
_—* Twentp four Pounds Kent per annum, &c, FW 1 e 


pon Nil debet per patriam pleaved, the Jurp keund a ſpetial Verdi 
that one John Wells Was ſeiſed of the laid Meſſuage, &c in Fee, and held 


Atte ſaine in Soccage, and by his laſt Will in Wziting, deviſed the ſame 


N 
. 
K 
x 

of 

% 
22 


Fand, Fc. to Anne his Daughter, and to her Heirs fo? ever, at the full aueh 145. Dy. 55. 


1 
Ne. 
% 5 

* 
- P 
2 
* 


Age of 18 Rears; and farther deviſed, that my Wife and Exetutoz Gall 


2 


have the Education of mp Daughter with her Portion of Loney, and 2 L, 221. 


LAS 

4904 
15 
7 


© Pzofits of my Land to her own Uſe, without Actompt, until my Daugh⸗ 3 Leo. 9. 78. 


2 . ter's Age akozelaid; p2ovided that the ſaid Executrir ſhall pay the Quit⸗ 

, Lients end Fines, Ec. and keep and bzing up my Daughter at Sthool,; Leo. 6 
. Ec, and made Alice his Wike his Executrix, and died. Alice proved the 

Will, and took upon her the Charge and Execution thereof, and married dy 26. b. vel. 73. 


* with one Richard Porie, and after died; and that the ſaid ie atſigned 
a with a | alter died; laid Pocie affigned o⸗ 
5 = ver his Intereſt to the Plaintif, whe demilſed it unto the Defendant 


= ptout in the Declaration. And that rhe ſaid Anne is living, and under 
RH 8 the Age ok Eighteen Bears, viz. of the Age of Fourteen Beatz, and that 
= Lye laid Executrix had perfozmed the Will of the Teſtatoz. 
And without much Ditticulty oz Doubt, the Court, upon Viem and rea- fudgmenr. 
Ding rhe Verdia, gave Judgment koz the Plaintiff, Po; it is a plain Term C. 39, 28 
Piven to the Wife to her own Uſe, Whieh accrues ta the husband, and the 
keeping and Education of the Ehild is not of ſuch particirlar P:ivity, but 
it man be perkozmed effettually by another. 5 Fr 


Roberts - 


Roberts verſ. e Napper's 2 Farmer's © 


— Young. Caſe. Caſe. 


— 


Replevin. { ( 371 ) | | Roberts verſus Young. 
oa Tr. 16 Jac. Rot. 1700. 

1 Brnl. 172. as Oberts againſt Young in a Keplevin, fo2 taking adap his Cattle at 
2 Aller, in a Place called Land-Mead. The Defendant dorh acknow⸗ 
ledge the Taking, as Bailiff to Sir John Davis Knight, the King's Ser⸗ 
jeant at Law, in a Place containing four Acres, as in his Free-yold Da, 
*© mage-Feaſant. In Bar of rhis Cogniſance, the Plaintiff plcads, that 
* Henry Earl of Huntington was ſetſed of the Mano? of Aller, Whereok one 
** Weſſuage, Ec. is Parcel and demiſable by Copy, and that within the 


2 Cro. 302. _ *© (aid Mano? there is this Cuſtom, that everp Cuſtomarp Tenant of the 


„ ſaid Weſſuage, c. have uſed to have Common of Paſture, Ec. in the ſaid 
Place called Lands-Meadow, and fs derives his Title by Gzant bp Copy, 
© The Iſſue is upon this Traverſe, abſque hoc quod infra Manerium talis habe. 


Cultom of a Manor cc tur conſuetudo quod quilibet tenens cuſtomarius, &c. have uſed to have Com: | 


1 „ mon, Kc. prout, &c. And after a Verdi ko: the Plaintiff, it was moved 
6 Co. 60, b. by Serjeant Harris, that this was no Cuſtom, fo? that it dorh not appear 
„in the Pleading, that the Place in quo, &c. eſt infra Manerium, becaule 
* the Cuſtom of the Manoz cannot extend out of the Mano?, but he ought to 


** p2eſcribe in the Lozdſhip of the Manoz, Et. And the Court will be ad. . 


viſed. | 


Note, that the Dividing of a Common from the Mano? cannot pꝛejudite 
the Common; alſo there is nothing moze common, than koz the Lozd to pe: | 
ſcribe fo? his Tenants bp Copp, in another Man's Land, whereas if it be 


in his own, it ſhall ever be laid by Cuſtom. 
| Cur. Eecte (272) Napper's Caſe. 


5 Cafe. ners of Tintonholt, in the Countp of Somerſet, foz Tpthes in Kind, 


The Dekendants plead in the Spiritual Court a Cuſtom, that thep there 


gave uſed to pay the tenth Part of the Kent rcſerved upon their Leaſes, t. 
And the Judges of the Spiritual Court p2ocecd to examine Witneſſes to 
p2ove this Cuſtom. The laid Napper, foz that a Cuſtom is determinable at 

the Common Law, and not befoze a Spiritual Judge, moved foz a P2ohibi- 
tion to the Spiritual Couct, that thep chould not pꝛoceed to try this Cuſtom _ 


Yel. 102. 


bekoze them, and the Court gave Day till the next Term to ſhew Cauſe, Tt. 


Ant. 24). and in the Mean Time to ſtap the Proceedings to examine the ſaid Cuſtom, 


Prohibition. | (2472 ) . Farmers Caſe. 


Sta. 31 H. 8. of Diſ- Nter Farmer & 3 fo A Prohibition was granted out of this 
charge of Payment of I. Court in the Spiritual Court upon Diſcharge of the Papment of Tythes 
—— in the Hands of the Abbot, upon the Statute of 31 Hen. 8. and upon Iſſue 


Joined, the Cauſe Was tried at the Bar, by a Jurp of the County of Nor: 


thampton, and after full Evidence given, the Plaintiff was Nonſuited, and 
a Wꝛit of Conſultation awarded, and after the Conlultation the Plaintif 
in this Court pleaded the ſame Plea, in Diſcharge of Payment of Tythes 


Ant. 121 


in the Court Chꝛiſtian, which was alledged in the Pzohibirion, which Plea 


the Spiritual Judge accepted, and pꝛoceeded to try the ſame there; ond the 


Court Was moved on the Part of the ſaid Farmer the Parſon, to have a Pro 
hibition to the Spiritual Judge, that he ſhould not admit of this Plea, 
Which was once tried in this Court, and which meerlp appertained to the 
Judges of the Common Law to determine, which Was granted by the Court; 


Paf. 290. fo2 the Trial at the Common Law, and the Conſultation upon it is Find! 


in this very Suit, and upon that Libel, 
Whittinghan 


1 


1 Cr. 237. Ant. 24). Nez libelled in the Spiritual Court of Wells againſi divers Pariſhio: 


” 
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To Whictin ham & Sarah Us. verſ. Tertenants 
( 374 n of the Earl of Derby. 


cc Vincent, bp the ſaid Joan unadminiſtred, and took to husband Whic- 


14 tingham the now Plaintiff, both which brought a Scir fac. againſt the ſaid 


0 ants upon the ſaid Judgment, and had divers Scir. fac. (upon He- 
cc 4 4 b 4280 nulli dat Tenentes) into divers Counties by one Teſta- 
© tum, viz. into the Counties of Lancaſter, Cheſter, and Northampton, Ret. 
ce Cra. Animarum. Anno 16 Jac. Regis, upon the faid Weit into the County of 
«© Lancaſter, a Scir. feci is returned againſt O terre Tenants; Er quod non fus- 
© runt plures, who made Default, and Judgment was given to have Exe- 


5 4 „ cution againſt them. And Execution bp Elegit was awarded againſt 


© them. 


© feci to Thirty Tertenants; Et quod non fuerunt plures Tenentes, Ten of theſe 
«© Thirty made Default, and Judgment is paſſed againſt them, and an E- 


| 1 © legir awarded againſt them: The other Twentp appeared and pleaded ſe- 


= © yerally, and upon ſeveral Kieplcartons Demurrers are joined, entered 


c and continued, uſque ot Michael. hoc Termino ; upon the third Scir. fac. 
= © the Sheriff of the County of Northampton returned a Scir. feci to the Earl 
| = © of Bridgewater, and his Counteſs Tenants, tc. who appeared and pleaded, 


* © and and had Dap to amend their Plea "ill this Term“ 


i Bekoze which Time, and betoze any Execution done upon thele Myꝛits of 


5 . 


92 x — — r ⏑w[¹ꝓbſQ-——— EST TRE | . DORN k 
Whittingham & Ux. ver ſ. Tertenants & Rugle's 8 40 
of the Earl of Derby. Caſe. 287 


we 


c J FIncent Norrington in Anno 35 Elizabeth, recovered in this Court, againſt 3½, . . 
cc Vs ſa1d Sari, as well rh2ce Hundzed Pounds Debt, as thiee Pounds 4 15 Meſme Ca. 
« Coſts, and made Joan Norrington his Trecutrix, who died befoze Execution 
« Inteſtate. The ſaid Sarah took Adminiſtration of the Goods of the ſaid 


< Upon the ſaid Wzit in the County of Cheſter, it was returned quod Scir. | 


Elegit, the ſaid Whittingham the Dusband died. | 

> ©4r was moved by M. Serjcant Hendon. To 

2 Firſt, whether by the Death of the Bus band, all the whole Wyits of cir. Mo. 29. Error, Br. 113 

fac. ſhall not abate, as well againſt the Tenants, againſt whom the Judg- 

ment is entered, as againſt them that have pleaded. ö Eh 

The other Queſtion, whether (admitting that all the Wzits ſhall abate c,. 40. wwe. 
= againſt all) the Plaintiff ſhall have Execution againſt anp of thcfe Tenants | 
bcekoze the Judgment be given, koz oz againſt the other. And upon thele 

Points che Court will be adviſed. | PET 

1 ( 375) Rugle's Caſe. Bankrupt: 

% 1 a Caſe ok one Rugle of Suffolk, a Bankrupt deceaſed, rekerred by the Hu. 37. Meme Ca. 
1 Court upon a Trial to Sir Robert Crone, upon View of the Statute of 2 <2 1 4 18. * 
13 Elizabeth & 1 Jac. it Was reſolved by the Court, that if certain Credito?'s kRuz. c. (7) & i jac. 

- 1 ſue a Commiſſion, and others Within four Months akter, o: moze, being Cre⸗ () of Bankrupt. 

ditoꝛs, come bekoze Diſtribution, and will join in the Charge ok the Com⸗ 

miſſion, and all that belongs to it, and tender their Parts, that they ſhall 
not be refuſed, but have their equal Parts as Credito28 Fut if any Diſtri⸗ 

— bution be made of any Part of the Eſtate, no Creditozs are to be admit- 
ed akter, that came not in bekoze. | 
= | | Searle 
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Hill. 17 Jac. 5 


Prohibition. 


Eſſex. 


Ant. 12 f. 2 Fro. 430. 
2 Roll. 222, 305. 
Charter de Pardon, 
Br. 2 1. T 


Clergy for Man- 
ſlaugbter. 


ſudgment. 


Poſt, 290. 


Hale's PI. Cr. 239. 


Hale's Pl. Cr. 230. 


Searle verſ. , 
Williams, 
(376) | Searle verſus Williams. 


* 


Tr. 16 Jac. Rot. 1782. 


8 Searle Parſon of Heydon German, bꝛings a Prohibition againſt Jo; 
Williams, and declares, reciting the Statute of 18 Eliz. of Clergp, where 
he was Parſon, Ec. and was indited 13 Jac. at Lent Alles, bekoze me and 
mp Bzother Haughton fo: Manſlaughter, foz the Death of one Simonds, and 
convicted foz the lame, and that the next Allies in Summer he was allow; 
ed Clergp, but was not burnt in the Hand becauſe of his O2dersg, but by 
Judgment of the Court was inlarged, and delivered out of Pꝛiſon; by fo2ce 
of which Judgment he was purged and acquitted of the Felony ; Bet the 
Defendant pꝛetending him to remain ſtill conviced of the ſame Felony, and 
thereby depzived of his laid Benefice, and the Church to be Yoid (which 
Was not ſo) and that Doctoz Donne the Patron had pzeſented him to the 
ſame, dzew him in Plea bcfoze the Chancelloz of London, from whence 11 


was appealed to the Judge of the Audience, and from thence bekoze the 

Judges Delegate, where it hangs undiſcuſſed ; whereupon ke had his on. 
hbibition, and pet the Defendant pzoſecuted after in the Court⸗Chꝛiſfan 
whereupon the Defendant demurs in Law, and Judgment Was given upon | 7 
open Argument bp all the Judges kor rhe Plaintiff, that he ought u 
co be queſtioned now in the Spiritual Court koz this Man-flanghter, ag | 
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the Cale ſtands ; whereof the Reaſon, and much of Clergy at large, will ay: | 3 


Pear here. 


Che Benefit of Clergy is a efuge pꝛovided by Common Law in Favour ot 5 2 
Learning, to ſave the Life of an Offender Literate, in certain Caſes; though 7 
I will not denp, but that it took his Oziginal by Occaſion of the Canon 


Law, and in Favour of the Church, and was ever ruled, not bp any fired 4 


Canon Lam, but o2dered and qualified by the King's Court accozding io n 


Conveniencp. 


At the Common Tap at the firſt, the Benefit of Clergp was not allow- 
ed but to Clerks in Ozder, Secular and Religious, as appeareth by the 
Statute 25 E. 3. cap. 4. and 4 H. 4. cap. 2. neither did the Common Law re: © 
quire moze, 20 E. 2. Coron. 233. Clergp refuſed, becauſe he had not Tonſure 
no2 Habit, and therefoze judged to Penance. And then it the Ozdinarp had 
challenged him, he ſhould have loſt his Tempozalitp and his Franchiſe oak 
Clergy, Yet the Common Law extended in the King's Courts to all that 


could read, as appears 4 H. 7. cap. 13. in Favour of Learning in general, 


and in Keverence of Mankind, and Man's Blood (Which in Perſons of Ale 5 


Was not to be ſhed flightlp) and as they did extend it bepond the Canon 


Law, ſo did they ſtraiten ir, and deny it in Caſes, and Perſons, and Times, 3 


Where the Canon Law did grant it, as now, till Conviction paſt, 


The Time of claiming Clergy, could not be till after Indigment, and up | F 
on Arraignment to Have a Judge to allow and deliver the Offender, as 
Weſtm. 1. cap. 2. ſpeaks, and ſa Bratton wzit, But pet even then foz the | 


Credit of the folemn Jnquelt of Indicozs (as the Wozds of the Law are) þ 3 


de was not to be delivered without due Purgation. Both Which Points 
appear bp the ſaid Statute of Weſtminſt. 1. 3 Ed. 1. cap. 2. pet ſee the Pzacice | Þ 
8 E. 2, Coron. 417. that if a Clerk were indicted and pꝛaped by the Ozdino- | ? 


rp: Bet they took an Jnqueſt of Office; and ik that found them Guilty, he“ 


was to be delivered to the Ozdinarp; but to fozfeit his Goods, an Inven⸗ | | 


the Clerk to be delivered to the O2dinarp, after he was convicted bp a Jury | 7 


of Life and Death, but that obtained Allowance by the Statute 25 E.z-Þþ 1 


cap. 4. pro Clero, which p2oviderh, that though he be conviced of Felonp (pea Þ Z 
even fo2 Treaſons, which touch not the King himſelf, oz his Nopal Majeſtp) ® |} 


he ſhall be delivered to the Ozdinarp. 


But pet Purgation in that Caſe, after Trial, was not allowed by ie 


Statute, but an Q2dinance pzomiſed by the Archbiſhop (and that in Nett“! 
bution foz that Gzant) foz their lake Keeping and Puniſhment, which wa BY 
| alls 


3 


F 4 
: 8 
5 55 
5 Searle verſe 2 = 
Y Williams. \ 289. 
aiſo again ratified by another Statute 4 H. 4. cap. 2. Raſt. 9. that Purgation 


in luch Caſes ſhould not be allowed; ſo it ſeemed, that they made their Oz- 

dinance to that Purpoſe, as was p2emiſed befoze, id eft, that they Gould not 
be admitted to their Purgation, but kept in Pꝛilon and puniſhed, 
So now pou ſee that Clergy might be p2aped, either befoze oz after Ton? 
"> vicion at the firſt : But now of late Times the Common Law runs another 

"> Courſe, to deny Clergy, until the Offender were Conviced, which it frens 
"=> hath two Keſpecs ; the one to retain their Juriſdiction over the Clergy, which nales Plea, Ctowr, 
the Clergy laboured to diſannul, by Challenging the Pꝛiſoner at the firft, as “. 
was ſaid, The other, to being Foxkciture of Goods to the King, by the 

"* Means of the Common Law, that the Offence ſhould not utterly paſs un: 


= puniſhed with us, and pet to ſave the Life of the Offender. Foz there are 
= two Benefits of Clergp, the one the Saving of the Offender's Like, which is 
> Favour mecrlp of the Common Law ; fo2 that alloweth him koz a Clerk oz 
not, and ſo delivereth him from the Severitp of the Law, The other is the 
wap ok Purgation, Which'is no Ozdinance of the Common Law, but is a 
Pnzadctice amongſt themſelves rather overſeen and winked at, than appꝛoved 
bp the Common Law, afrer Conviction, Standford, 1. 7. Ik Purgation fail- 
ed, pet he was not rendzed to the Law, but degraded and kept in Pꝛiſon 
till a Pardon. Now as the Statute ok Weſtm. 1. befoze mentioned, that gi⸗ 
peth wap to due Purgation akter Indicment, only faith, that ik they a⸗ 
bule that Libertp, the King Will pzovide other Remedp therein. Jask 

> how that Pꝛoviſton ſhall be: And J Anſwer, that it Was to be done bp the 

= ozdinary wap of Juſtice, and Hule of Courts; fo? ſince thep could not have 
the Pꝛiſoner bur by Favour of the King and his Laws, noz could admit 
his Purgation to the Prejudice and Derogation of the Pꝛoceedings of the 
King's Courts; but as the King by his Statutes and Laws did permit the 
ſame, it was agreeable to Juſtice, that the King's Court ſhould deliver him, 
abſque Purgatione, after the Conviction, becauſe by the true Meaning of the 
> Laws he ought not topurgein that Caſe. | h 
= And the Court map deliver a Perſon that is an infamous Thief, Abſque 
Purgatione: So their Diſcretion and Order is the Rule, 10 E. z. F. Corone 


N 


2247. Opinion of Spiganel. | | 
Burt pet it is true, that if the Court did deliver them afrer Conviction; 
= without that Clauſe, they would and did purge them o2dinarilp akter Con⸗ 

= Vvicion, N 55 5 
This J ſpeak the rather, becauſe it is commonly faid in Books, that a 
Clerk attainted cannot purge, and ſo in other Caſes, which muſt be under⸗ 
ſtood, that in ſuch Caſes the Necozd in the King's Court is traditur ordina- 
rio abſque Purgatione: o: that is all the Kecozd the ©;dinarp hath ro re- 
ſtrain his Purgation, fo2 he hath no Heco2d of Attainder, neither is he to 
take Knowledge of the Law of the Land, that an attainted Perſon is not co 
purge; and therekoze where the Clauſe is not, he will purge, attainted oz 
And co on the other Side, if the Offender were delivered after Conviction, 
and befoze the Attainder Abſque Purgatione, (as in foul and apparent Facs 
they were and might be, by Diſcretion of Courts) rhe Purgation wag there⸗ 

by reſtcained. 1 5 5 

There Things are to be obſerved in the giving and taking of Clergy at 
the Common Law. | | | | | | Hales pl. Cr. 279. 
Firſt, that the Court is not to tender it ex officio: But the Clerk that is 
the Offender is to pzap it, as being a Favour, and a remitting of the Nit- 
gour of the Law, per 22 E. z. F. Corone 254. ſays, that if the Judge know 
him to be a Clerk, thep will not give Judgment, though he pꝛap it not; 
this is Geace, as though it were a ſpecial Pardon not pleaded. 2 
EZ I Secondip, that if the Offender pzap it, it is not in the Choice of the 
Judge to denp o; grant, but it muſt be allowed him, where by che Yaw ic 

is allowadvle. | „„ e 
Thirdip, though many the Statutes; as Weſtm. 1. and Articuli Cleti. cap. 


] 4 16. 25 Ed. 3. cap. 4 ſpeak of the Qꝛdinaries demanding of the Clerk and hig 
= Paivilege, pet a Clerk might pꝛay 17 P2ivilege himſelf, and ſo is the 
„ 5 p | Statute / 
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Searl ver ſ. 2 e 
Williams. 3 


Finch. 65. ut 


Clergy, Br. 7, 


Ant. 288. 


Prohibition, Br. 17. 
Teſtament, Br. 20. 1 
Syd, 217. Cr. Car. 
94. Ant. 121. Styl. 
228. Cr. Jac. 346. 


Ant. 286. 


Judgment of the Court. And therekoze the Book 21 E. 4. that ſaps, 


Tel. 52. 7. Co. 44. . 


— 2 
2 mn 


Statute 18 E. z. cap. 2. Raſtal. 5. and the Ozdinarp could not defcac him ot 
it, neither direalp by refuſing him, no? indirenlp, and by Pꝛaaice, by an- 
ſwering the Court, that he reads. not as a Clerk, when ye did indecd im 

that 
at Newgate one was ſo retuſed, mas but the Opinion of one Judge, and - 
pozted of Mear⸗ſap, ut Audivi. But the Book 9 E. 4. 28. 18 reſolved better. 
that if the Ozdinarp refuſe him Where he is capable, pet he ſhall not die. And 


e Converſo, if the Oꝛdinarp requires, and laps he reads Where he is not ca⸗ 


pable, pet he ſhall Die. 


So the P2ivilege map be granted whether the Oꝛdinarp Will oz no, and 
bp Conſequence without him, fo that if he will be wilfully Abſent, the Court 
may both Fine him, and p2oceed- without him; fo2 this is an Ac that ig 


done in the Pꝛeſence of the Judge, like the Caſes ok Jnſpection by the Judge 


himſelf, which are abſolute, and de over-rute anp falſe Certificate, oz An- 


kwer, Which is not ſo where the Certificate is of Things done out of the 
Court, 22 E. 4. E. Corone. 44. Heſolution of all the Judges, that if an ©}, 
dinarp refuſe a Clerk, pet they ſhall remand him to the Pziſon, ſc. of the 


Court, and ſo e Converſo. Fitz N. Br. 66. & 4 El. Dyer 215. & Reg. 69. Jif the 
Oꝛdinarp be abſent, the Court map give the Pꝛiſoner his Book, and en⸗ 
ter his Ueading, and remand him to the Goal, and then the Oz2dinarp ſhall | 
have the King's Wzit to the Juſtices, commanding them to command the 
Goaler to deliver the Pziloner to the Ozdinarp, Which is without anp new 

Reading in the Pꝛeſente ok the Ozdinarp, 26 Aff. 19. F. Corone 191. If the 
Ozdinarp Challenge one that is no Clerk, he ſhall loſe his Tempozalities, _ 
and pet alſo, he ſhall.loſe the Clerk; fo2 elſe how ſhall he be adjudged no 


Clerk to induce the Fozfeiture of the Tempoꝛalities of the Ozdinarp ? 

So regularly the Ozdinary, even at the Common Law, had no Power o⸗ 

ver a Clergpman in a Crime oz Offence touching the Crown, but where that 

Power wag given him by the Common Law. 3 Y 
And therekoze, When the King's Court did deliver the Offcnder to the O!/ 


dinarp, it did imply a Power oz Permiſſion of the Law, that he might deal 
with him, to convince oz diſcharge him, accozding to the Fozm of their 
Taws. But now that this Statute doth -fo:bid the Delivery of him to the 


O2dinarp, it retains all Pobwer to it ſelf, aud denies the Oꝛdinarp's. 


And thyerctoze Jam of clear Opinion, that if the Ozdinarp atthe Common 
Law Would have convented a Church⸗man to depzive o; degrade him foz Fe- | 
lonp, bekoze his Trial at the Common Law, that the Prohibition ſhould _ 
have lain, fo2 holding a Plea of a Cauſe of the Crown, and the P2zejudging 


the King's Court, in eodem. Much rather than in the Marqueſs of Win- 
cheſter's Caſe, Co lib. 6. 23. Where a Pꝛohibition Was granted, ro ſtop the 


P:obate of a Will lor Goods, becauſe the ſame Will did alſo give Tands, o? 


though in Truth perhaps the Will be made all uno flatu, and interlaced with- 


in one Contincnt oz Wziting, pet in Effect thep are two Wilts, and ok di⸗ 3 
vers Natures, Effects, and Conuſances; Whereas in the other Caſe, the 


Crime is all Tempozal idem individuo, and the End of the Conuſances is 


only divers: That is With us Capital, with them Depzivation, oz Degras | 


ding, oꝛ the like. | . . 

And again, if after Trial of a Clerk, a Felon found Suiltp 92 not Guil- 
ty, thep Will p2oceed to p2ove 92 diſpzove anp Thing againſt the Verdict and 
Crial, a Prohibition Would likeWiſe lie, except onlp in this one Caſe of 
Purgation after Conviction, perfozmed acco2ding to due Fo2m, as the Sta: 
tute W. x. ſpcaks, Which the Common Ladd did tolerate, As if a Clerk 
Were found not Guiltp of Felonp, and fo diſcharged, if they Would aftcr 
convent him again, and admit nels Pꝛook that he Were Guiltp, to depzive 


him, then Were to be prohibited: Oz if upon a Clerk attaint delivered, abl- | 


que Purgatione, to the Ozdinarp; they Would admic him to his Purgation, 
a Prohibition Would lie, pea, and a Pꝛemunire too, rather than by a Plea 
of Lands Holden by them, Which is not ſo highly a Plea of the Crown as 
criminal Cauſes are; as among criminal Cauſes there are Degrees, as 
Treaſons, and even ſome againſt the Hing's own Perſon and: Majeſty, as 
the Statute of 25 E. 3. cap. 4. befoze ſpeaks, Allo if then would mg be- 
— — | | tween 
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a juſt and direc Favour granted unto him by the Common Law of the Land. 


The Perjuries indeed were lundzp: One in the Witneſſes and Compurga⸗ 
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tween Conviction and Ciqrgp, Pzohibition would lie fo: Pzevention, becauſe 
the Caule is not — 2 in the King's Court; otherwiſe it would be where 
Clergy is not allowed. Ss 5 . 

But if they would not controvert noz re-examine the Aas of the King's 
Courts, but build their Sentences upon them, thep Were not to be pꝛohibi⸗ 
ted; as if they did depzive a Man bp Sentence, becauſe he was conviced oz 
attainted of Felony, Murder, oz Man-flaughter at the Common Law, 

But if thep took him off the King's Court as a Clerk, and he were in 
Caſe that he might purge, as being onlp Convict, and the Purgation not 
reſtrained by the King's Courts, they couid not deny the wap of Purgation; 
ko; in that Cale, there was a Wzit to command it, upon which if he were 
purged, thep could no farther Queſtion him, becauſe by their Law he was 
now cleared. 5 : : : 

But if that Jurp found him Guiltp, then thep might pꝛoceed againſt him 
as Guilty by their Law, and not pzoteced by ours; fo2 though he had Pow- 
er and Poſſibility of Purgation, pet that did not conclude the Purgation 
Actual. And the Book 38 E. 3.2. is not againſt this, koz it bzings the 
Judgment of the Crime there to the King's Court incidently ; as in the Qua- 
re Impedit where the Diſhop refuſeth a Clerk foz a Tempozal Crime. But a 
Sentence of Depzivation in the Eccleſiaſtical Court foz a Tempozal Crime 
keeps the whole Cauſe in the Spiritual Court, and fo determines of the Ca- 
pikal Crime, though not Capitally, whereby they judge both of the Nature 
of the Crime, and the Baliditp of the P2oofs, neither of which belong unto 
them. So that Caſe ſtands with mp Rules. 

Now the Law ſtanding thus, that the Clerk as well out of Ozders as in 
Oꝛders, p2aping his Book after Conviction (as the Law now is uſed) had 
two Benefits, the one to avoid Judgment and to ſave his Life, the other 
to make a kind of fozmal Purgation of the Crime. The firlt of theſe was 


2 Cro, 431. Ant. 121 


The other was a Cuſtom entertatned, bp Colour of the Common Law a- 
mong Eccleſtaſtical Perſons in their Courts, which the Statute, oz Common 
Law, did rather Wink at than app2ove. 8 
Kom comes the Statute 18 Eliz, cap. 7. the Title Wereof foz this Part is 
an O2der fo2 Deliverp of Clerks convict without Purgation, and then recites 
that avoiding of ſuudzp Perjuries, and other Abules in and about Clerks 
convict: Be it enacted, Tc. that everp Perſon, that ſhall have the Benefit of 
his Clergy, ſhall not thereupon be delivered to the Ozdinarp, as hath been 
accuſtomed ; but after ſuch Clergy allowed, and Burning in the Hand ac- 
cozding to the Statute, Ec, ſhall fozthWith be enlarged bp the Juſtice, Ec. 
And be it enacted, that the Juſtices befoze whom ſuch Allowance is had, 
hall and map, for the further Cozrection of thoſe Perſons, detain and keep 
them in Pꝛilon fo2 ſuch convenient Time, as thep ſhall think convenient, 10 
that the ſame exceed not one Year's Jmpziſonment, P2ovided that ſuch 1 
Clerks all be put to anſWer all ſuch Felonies, as meaning, that he ſhould Pot. ; 
never be queſtioned again fo? this. | 
So by this Statute two Things are w2ought, Firſt, Life is pꝛelerved, 
which is the pzoper Ac of Common Law, | 
The other, the Purgation, Which was the Uſurpation upon the Common $ranf. 137. 
Tam, is utterly aboliſhed, Wherebp the Statute ſaith trulp, that ſundzp 
Perjuries, and other Abuſes, were avoided. 


tozs ; another in the Jury, compounded of Clerks and Lapmen. And of 
the third, the Judge himſelf was not clear, all turning the (olemn Trial of 
Truth by Oath, into a ceremonious and fo2mal Lye. 
The kundzp Abules the Statute ſpeaks of were firſt, the Diſhonour and 
Derogation of the Law of the Land, and the King's Court, yea, and to 
the State and Government it ſelf, all Which were deluded by this Mask; 
all which nourtſhed that pernitious Erro; and Schiſm of State, that Clerks 
Were not Subject unto the King's Courts oz Laws: Another, that by coun- 
terfeit Derdia, De crudelitate, then did fruſtrate both the Jurp of Indicozs 
De crudelitate, and the Jurp of Triers De ſcientia & mera veritate. 
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Rs So the Statute 18. doth expzellp aboliſh the Purgation, Which being now 
| only aftcx Convigion, could not be freed from theſe, Perzuries and Abuſeg 
meant bp the Law; and the Means wherebp the Statute doth aboliſh it. 
is bp denping the Delivery of the Clerks convic to the Ozdinarp; foz by 1 
that the Purgation mult needs ceaſe, Which never Wag, noz could be but be⸗ 
fqze thoſe Judges, and in their Courts. [8 
But now this Statute taking amap Purgation, never meant to abate 10 
abzidge the Benefit of Clergy, but to give it by the pzoper Means, and in 
the pioper Place, and by a maze ready and diret Means, Without Circuit 
9 Delay. 333 ; 1 
And therefoze it is ſaid firſt, that they ſhall be admitted and allowed eg 
have the Benefit and P2ivilege of Clergy, that is the general Purview of the 
Law. And the Manner how it follews, Negative, how it ſhall not be; Affr⸗ 
mative, haw it ſhall be. That is, he ſhall not be delivereed to the O2dinary, | 
an unfit Judge to make his Purgation, an undue and unſufferable Means 
how to make it, but ſhall fozthwith be enlarged and delivered out of the Pi- 
fon by the Juſtices, that granted the Clergy, the pꝛoper Judges in Court, 
Now ſinte this Statute hath taken awap all Power from the Ozding, _ 
ry in Cafe of Clerks convia, and hath reſumed all to it ſelf, to whom _ 
it did O2iginally belong; this Court ſhall now finally determine the Cauſe, 
and ſhall leave nothing to he further done in it, in any other Court. And 
therefoze it faith, that he ſhall have the Benefit of Clergp, his Life ſhall 
be ſaved, and he ſhall be inlarged and delivered out of Pzifon; that is, freed * 
a pœna, and by Conſequence a culpa; and then pꝛovides, that becauſe ſome _ 
Olteuderg map be ſa enoznous that may deſerve ſome further Punifhment, 
it gives a Tatitude of Power to the Judges, to continue, by their Diſcr 
tion, the Offender in Pꝛikon fo2 his farther Cozrection, ſo that it be not a-- 
Aud fo it appears plaintp, that the Statute hath pꝛeſcribed both the free 
Dilcharge of the Offender regularly, and the Hetght.of Cozrecion the higheſt | 
Offence capable of Clergy tau be fubjes unto. = 1 1 
Now then the laſt Queſtion is, in what Manner the Statute wozks this 
Diſcharge and Freeing of a Clerk a pena & culpa, whether by Supplp «& = 
—— as it Was at the Common Law; oz bp a kind of Stature 
Pardon. | | | | ; 7 
A ſap not by a Supply of Purgation, fo2 divers Keaſons. 1 
1. Firſt, all Clerks delivered to the Ozdinarp, were not receivable noz caps _ 
ble of Purgation, as thoſe that were delivered abſque Purgatione, as by th _ 
2 of the Court, enozmous Offenders, Clerks attaint, and the lis 
2. Though they were capable of Purgation, thep were not to be purged, fo + 
3 the Hurp had Power over them. — 
3. This were moze to diſcredit the Acts of the Law than befoze; foz then Ju * 
ry went againſt Jurp; a kind. of Equality of Trials pro & contra, an? 
with them there being ſome Clergp-men of higher Eſteem and Faith: Bu 
this were to falſifie our Juries without anp equivalent Oppoſer, and it 
their own Court, and by the ſame Law, which is oppoſitum in objecto. . 
4. Where then complain of Abuſes in Purgation of Clerks which were abb⸗ 
liched, this were no leſs than the fozmer, though without Perjurp. - 3 
1. There was never Purgation in this Caſe by Common Law. 


Eherefoze the Statute never warrants to do that the Lam never did, : 
allowed; therefoze J hold it wozks by wap of Pardon, which arms, and 


doth not diſ-affirm the Derdic. 


Jt you ſap there is no Woꝛd in the-Statute of Pardon, J ſay, that ther: _” 
is much leſs either Wozd oz Meaning of Purgation; pet Heſton's Caſe, 41 
Eliz. cited in Foxley's Caſe, Co. lib. 5. 110. allows: the Statute to. Wozk both 
in Nature, and in Liew of a Purgation; and alſo: of a Pardon by god 


Conſtructions: of Law: 


| Now (ag J have ſaid) there was no ſieaſon to intend the Statute « Þ 
Purgation: So if it amount to a Pardon, that alone is ſs ſufficient, aa 


there is no need of a Purgation, oz the Effect ok it. 
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1 Neither is it the wok of Commun Law to purge the Offcnce chat the 
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Taw hath found and/cffabliſhed, and fo deſtrop their own Wozk ; but to 
pardon is natural, being an Ac of Common aw, koz an Offence at the 
Common Law, and affirms the Verdia, and di{-affirms it not, as the Pur- 
gation doth, So that to take it baz both is to imply Contradicozies. 4 
Now the Expoſition of the Statute belongs to the King's Court of Law, Latch. 22. 6 Co. 14. 
as it is ſaid in Burton's Caſe, Co. lib. 6. 13, AN Parſon was depzived fo2 Sy ads 
Adultery ; afterWards a general Pardon came, which pardoned the Adulte- 5 
ry. It was judged that the Parſon ipſo facto was reſtozed to his Benefice 
without Suit in the Eecleſiaſtical Court, becauſe the Judgment of this Par- 
don, and the Fo2ce of it belongs to the Tempozal Court, and not theirs, 
Now the Wozds of che Aa do apparently prove, that the Meaning of the 
Statute was to free the Clerk convic from Burning in the Hand, and from 
all further Puniſhment ; and therefoze mentions, that he chall have the Pꝛi⸗ 
vilege ond Benefit of his Clergy, which impozts, that he ſhall have ag 
anuch Benefit by his Clergy as he ſhould have had,which 1s Daving his Life, 
and Freeing from the Crime, ut in pluribus it Wag. | 
But next, that he ſhall not have it by means sf the Ozdinary, and bp the 
Wap that had been accuſtomed, but onlp and immediatelp bp the Judges; 
and that by the Wap of a pzeſent Diſcharge, ſhall fozthwith be enlarged and 
delivered by the Juſtices. | . 
Aund becauſe the Party ſhould be underſtood to be abſolutelp freed and 
diſcharged, the Statute takes from the Judges all PoWer of further Punich⸗ 
ment, but by the mild Wozd of Cozrection gives them Power to detain them 
in Pꝛiſon one Bear and no moze. And the Statute pzovides, that the Clerk 
ſhall anſwer all other Felonites, as fearing, left the general and free DiC- ant 29: 
charge ſhould be taken to extend to all Pelonies: But to this thep meant not 
that he ſhould be anp waps put to anſwer. 3 : 
Now this Ozdinance Wozking the Effect of a Pardon, muſt needs be under- 
ſtood a Pardon, though the Wozds be not ſo verbally, like unto the Caſe up- 
on the Statute De donis conditionalibus Which do not make an Eſtate in Tail ; E. ;. cap. i, 
by direx Wozds : But Whereas the Eſtate that is now judged Jintail, was | 


b a a Fee-ſimple and alienable, poſt prolem ſuſcitatam, &c. It oꝛdains, that the 
Vonee ſhould have no Power to Aliene, but it ſhall come to the Jſſue, oz re⸗ 


turn tothe Dono? if the Aſſue fail. So this is a Periphzaſis of a Pardon 
in Effect, Br. Corone 204. Stat. 6 R. 2. Af a Wife be raviſhed, the husband 
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ſhall have the Suit to have the Offender convic of Life and Member; this 
males it Fekonp. 5 H. 4. Cutting off Tongues incurs pain of Felony. This 


ik _ makes it Foy * Charta de Forreſta, no Man ſhall loſe Life oz Member fþ2 
k | 


killing o 
Statute ot Money that gives, foz bꝛinging in of Monep rounded oz eounter- 
keit, Fozteiture of the Body of the Offender; this makes no Felony, but im- 
pv2t9 only perpetnat Impꝛiſonment, that is the 


: 5 the Uſe of his Body; fe Felonies and capital Crimes chall never be made 
Bui by by doubtful and ambiguous Wozds : And upon the like Keaſon 4% hold, Ant. 270. 2 loft. 585, 


ng's Deer, it is by that made no Felony. But not the 


Liberty, and as it were 


in that the 5 R. 2. cap. 2. that of expozting of Money gives Fo2feiture of as 


=» Lands, againſt Himſelf and his Heirs, not a aint his Peirs Intai 


"7 mach as the Offender map Fozfeit, that ſuch gener ny wes will not make 


ony fo2 which the Offender ſhall Joſe his Life, but he Wee his 
2 


ng2 


= his Wives Dower. And as ceſſante cauſa ceffar effectus, ſo there are ſome 
no;  Effetts fo incident, that if they are not found, pol may affirux that there 1s 


2 
1 
85 
45 
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no Cauſe which muſt produce ſuch an Effeck. Foz though Heat makes no 
A Fire, pet you map affirm, that there is no Fire where there is no Heat. 
And take the Law to have none other Effect but to ſet him at large, and 5 Co. i b, Hates 
41 to leave him till as a Felon convic enlarged, then could he not acquire b. Cor. 2+: 
= Goods, as by the Judgment he map, 


map have his Acton, as upon anp other Pardon, which we reſolved in the 
Lale of Cutdington verſ. Wilkins. Trin. 13 Jac. Rot. 933. ; s 


And therefoze J hold, that if a Man ſhall call him Felon, o: Thief, ye 
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1 Huſley verſ. 2 | 
294 Coche. ON, 


— — — - — | 8 
* Now it is plain, that this Man can be no moze impeached noz convented 
Ant. 81. 2 Ro. 22, Aft the Common Law fo2 this Crime, being a Tempozal Crime; and there- 
* 1 430. foze much leſs in the Spiritual Court, Which can hold no Plea of a Tempo⸗ 


ral Crime, though it were in his full fozce at the Common Law. And that 


* was the icaſon of the Pzecedent, N. 27 & 28 Eliz. Rot. 2574. in the Caſe of 
Matthew Nichols, Dicar of Saint Merrin in Cornwall, who was conviced of 
Felonp, befoze Manwood and Anderſon, and burnt in the Hand, and Was at- 
| terward impeached by one William Chaffe in the Eccleſiaſtical Court, contra 
2 Ro. 222. 2 Cr. 43- debitam legum hujus Regni Angliz formam ; affirming, that the Dicarage wag 
void bp reaſon of the Conviction, and that he was pzeſented thereunto bp the 
Queen; and ſo prohibited his Suit, which is the verp Cale. That after 
the Diſcharge of the Clerk convict bp the Statute, he could not be queſtioned 
fo2 it in the Eccleſiaſtical Court, as foz an Offence to make the Church void 
bp Sentence of Depzivation. 


- Ws F. =P 9 N 


5 Co. 5. b. 110. bi Now though the Statute ſaith, after Burning in the Hand acco2ding to | i 


the Statute in that Behalf, he ſhall be diſcharged, and here is na Burning 
in the Hand; that makes nothing; fo2 the Statute 4 H. 7. cap. 13. that gave 

| And though 32 H. 8. cap. 
3. appoints expzeſly, that they ſhall be burnt as well as others, petit. 


Burning in the Hand, ercepts Clerks in Ozders ; 


6. cap. 12. gives Clergy in like Manner as it was in x H. 8. whereby the 

Clergp are reſtozed to their fozmer P2ivilege, Which pet was not obſerved 

in the ſame Caſe of Nichols, as afozeſatd, But though it were in a Caſe 

where the Hand ought to be burnt, pet it wag not ſo eſſential, but a Man 

5 Co.50. iſſint in map have the Benefit of the Statute though he be not burnt. And the King 


Quz in Dyer, 201, 


202. bren” Res. 3 map Pardon the Burning; koz the Burning even in an Appeal, is no Part 
Inſt. 114. of the Judgment, oz ſo much as in the Nature of the Puniſhment, but ra- 


ther a Mark to notifie that he map have his Clergp but once. 

So where the Statute ſaps after Burning, it impozts, where Burning 
ought to be; otherwiſe the Statute ſhould do no good to Clerks, foz whom 
it was molt intended. | 55 


Star · chamber. (377) Huſſey verſus Cooke. 
Paſc. 18 Jac. Regis. 


N the Star⸗Chamber, in the Cale between Henry Huſſey Plaintiff, and 

Cooke and others Defendants ; it was affirmed in the diſcuſſing of the 

Cauſe, that the Partp himſelf, oz his Servant, oz as that Caſe was, the 

Dy. * a, Col, Son, oz near Kinſman of Miſtreſs Leyton, the Defendant might ride, oz 90 
PEE? foz her to pzocure the Jurp to appear, there being no other ill qualified Cir 
cumſtance in it: But if either the Partp, oz anp other ſhould ſolicite any 


of the Jurp not to appear, it was puniſhable; fo2 that doth both delay 3 


Juſtice, and is a kind of Packing of a Jurp. 


Alſo it the Party, oz anp other do move anp Man to attend, oz be in fic# 4 
dinels to appear, upon a Tales, if there ſhall be one De Circumſtantibus; that 


is alſo puniſhable fo: the ſame Realon. And in that Caſe it was allo 1 


greed, that if a Witneſs depoſe, that the Defendant did perſwade a Ju: 
to appear, and to do him reaſonable Favour, oz Wozds to the like Effet; :; 


that this is no ſufficient Pꝛook in Criminals, becauſe the Court muſt kno 
the verp Wozds, to judge of their Fozce and Effect, 
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Slade verſus Drake. 
Mich. 15 Jac. Rot. 2438. 


Prohibition. 


1 (373) 


| 5 : Oger Slade bꝛings a P2ohibition againſt John Drake Eſquire, Farmer of Devon. 
. R the Fenozp of Axminſter, and declares, that Whereas Richard Gill late Pale. 


L 4 ſame Wiſſolution, did hold and enjop the ſame acquitted and diſcharged of 
aall manner ok Tythes, and fo ſciied furrendzed the ſame 30 II. 8. and t 
rttites the Clauſe of Diſcharge of Tpthes in the Statute zi H. 8. and then +79. 


Abbor of the Monaſterp of Newham in the County of Devon, was feiled of a 5 1 e 1 
Meſſuage and divers Lands, Meadow and Paſture, Parcel of the PoſſeC- * 
ſtuns of that Monaſterp, to the Time ok the Diſſolution in Fee. 


| 7 And where- . 
as alſo the ſame Abbot, bp himſclf and his Farmers, at the Time of rhe 


648, & 650. Noy. | 
2 Ru. K. 250. \| 
El. 206. | 


hen Ben]. 103. 2 Ro. R. 


beꝛings down the Land by Deſcent to Queen Elizabeth, and from her to the 1 
BDulie of Norfolk, and from him to rhe Tord William Howard: And that 1 
pp Jndenture inrolled in the Chancerp, within fix Months, did bargain and | 
ell the ſame unto the 202d Peter and his Son, 3 Jac. and they demiſed it 


 - » unto Slade the Plaintiff, and then Drake the Defcndant did ſue him in the 


and therefoze it is required thar Pleading be True; that is, the Goodneſs l 
Beautp and'G2ace of 


ade 


© againſt the Fozm of the ſaid Statute. | 

” Whereupon the Defendant demurs in Law generally, and pzaps a Con- 
lultation. | | 5 15 5 

pon this Caſe after ſolemn Argument, Judgment was given koz the De- 
kendant, and a Conſultation awarded, Warberton diſſenting. - 

* Jn the Argument of this Caſe J made two great Points. 

The firſt, whether the Declaration were good oz no? And J Held it not 
- good. 1 3 

CThe fecond, whether the Fault of Declaration Were in Subſtance, ſa 1 
- that Advantage might be taken ok it upon general Demur? And J held 


2 
Sib 


| 
= Conſiſtorp Court of the Biſhop of Exeter fo: Tpthe of Wheat, and other Gzain, 1 


judgment. 


the Fault Subſtankial. J firſt p2ofcſed, if my Judgment ſhould rake 
= Counſel of mp Intereſt o2 Affecion, J ſhould be ok another Mind, but J 
was bound within kozmer Hules of Juſtice, Pzecedents, Religion and 
Pzudence. Juſtice, ſuum cuique tribuere, Tpthes to whom Tprhes belong. | 1 
Pzecedent, State ſuper ſemitas antiquas, Hicligion, Merito ſumma habetur ratio, } 
quæ pro Religione facit. Pꝛudente, Quod dubitas ne feceris. De non apparenti- | 
bus & non exiſtentibus eadem eſt ratio. . 


93 


(379) Now to the firſt Point. 
I Ittleton ſays, that the Pleading is the Honourable, tommendable, and f 
L p2ofitable Part of the Tab, and by good Defert it is fo, Foz Cales q 
ariſe by Chance, and are many Times intricate, confuſed and obſcured, and | 
are caſt into Fozm, and made evident, clear and caſte, both to Judge and 
Jurp (which are the Arbitratazs of all Canſes) bp good and fair Pleading. | | 
Sa that this is the pzincipal Art of Law, foz Pleading is not Talking; 0 
and Bertue of Nac ; — that it be certain and ſingle, and that is the 
eading ED N 

Therekoze the Law refuſefh double Pleading, and negative Pregnant, 
. 7 be true, becauſe they do inveagle, and not lettle the Judgment 
upon Point. | 
= Therefoze firſt, General Pleading is diſallowed: though it be in Watterg = Cro. 56. 
ok Fan, as a Covenant to make Eſtate by the Advice of J. S. he muſt hem 
What Advice. he gave, 26H. 8. 1. 16 E. 4. 9. | | | 
Condition that the Obligee ſhalt enjop an Office accoꝛding to a Gzant of : Cr. 560. (. 
Tetters Patents, he muſt not plead in hec verba, but ye muſt ſhew the Effect it 
ok the Letters Patents, and the enjoping accozdinglpß. | — 
= But becaule it hath been ſaid, this is a Spiritual Aa (Which pet TJ grant | 
not to be lo) he that pleads Depoſition of an Abbot, he ſhall plead bekoze 
what O2dinarp, 9 E. 4. 24. — 5 

* | So 


5 


The Law loves firgls 


Pleading, abhors 
double. 
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So Debt upon Leaſe of a Vicarage, the Defcydant pleading a Seque⸗ 
ſtration, muſt ſhew by What O2dinarp, koz What Cauſes, as to2 Noy-Lick, 
| dence, oz the like, and legal Pꝛocels of Sequeſtration, 5 E. 4. 29. 

So Union of Chapel mult be ſhewed; by Whom; Scil. the Pope o2 Wi⸗ 
ſhop, not generally, Concurrencibus iis, &c. 11 H. J. 8. | | 

7 Co. 43. b. Ant.226, Jn pleading a Divozce, pou muſt ſhew befoze whom it was, and let fo2th 

the Cauſe of Divozee, 11 H. 7. 27. but all the Pzoceedings you ſhall not need, 
as pou ſhould of a Hecoverp at the Common Law, 21 E. 4. And therekoze 

5 Co. 58. 2. in Specot's Cale, C. I. 5. 57. the Biſhop cannot plead Cauſe of Refuſal, Schiſ. 

maticus inveteratus: Noz2 upon the Statute 4 H. 4. that a Man was defamed 
of Hereſte. But thep muſt ſpecifie the Schiſm oz Pereſie, theugh thep be 

Dyer 234. b. Matters of meer Spiritual Cognizance. Vide Dyer, 8 Eliz. 154 Haunter of 

| Taverns, Plaper at unlawful Games, & ob alia diverſa crimina criminoſus. 
Fo2 this is regular fo2 Difference between the King's Courts and the 
Courts Eccleſtaſtical, that though a Spiritual Cauſe cannot Oztginallp aud 

Pzimitivelp fall into the King's Court. 1 

4 Co. 20. a. As fo2 calling of a Man Heretick he hall not have an Aion ok the Cale, 
20 H. 8. Net ik a Civil Action be well commenced, as in the Caſes citcd, 
a Quare Imped. o; an Aion of falſe Ampzilonment, if anp thing fall inci: 
dently, that is Spiritual, the King's Court ſhall continue the Plea upon it 
either by Aurp oz Demurrer, except in Caſe where the Law Hath pꝛovided 

Ant. 179. Co. L. 74 Trial bp Eccleſtaſticks, as by the Iſſue upon Baſtardp N'unques accouple, 

a, Plo. 14. b. &c. literature, and the like: In which Caſes the Biſhops arc not Judges 
but HHiniſters ok the King's Courts, as other kind of Triers are; Where- 
| upon the Court p2oceeds to Judgment accozding to their Certificates and 
Vel. 173. Trials. But on the contrary, ik a Caſe begin well in the Spiritual Court 
as being Spiritual, and a Point fall incidentlp, that is ok Tempozal Cogni- 

Yelv. 92. 2 Cr. 270. zante, it is clean Contrarp: Foz the Trial is called from them, as in daily 

Co. l. 96. v. E«xperiente, in Pzeſcription and Limits of Pariſhes, in Suits of Tythes. 

Ant. 106, 107. Cr, Pow if it be a Point of Diſcharge, that is to be pleaded as this Caſe is, 

_ 8 gd 5 it mult ever be pleaded ſpectally, and ſhewed to the Court how the Diſcharge 

477 2 Co. 48.b. ig; foo it is no Diſcharge if it be not ſufficient, and the Sufficicncy is 

Ops 4H. 2a 4750 Matter of Law, and therekoze muſt be ſeen and judged by the Court. As is 

654. 2 Cr. 165,638, 22 F. 4. fol. 40. And Manſel's Caſe, Co. lib. 2. fol. 3. Moor, 857. Deut. 135. H. 

3 Cr. 916. Dy. 43. 2. 7. 8. t. 6H.7.6.t. | 7 

Now touching the Diſcharging of Tpthes themſelves, and the Pleading of 
them at the Common Law; it is to be obſerved, that they are Things of | © 

2 Co. 44. b. Common UHight, and do of right belong to the Church. And therefozcthough-| ©» 

it be trite, that befoze the Council of Lateran, there were no Pariſhes, no; | 
Pariſh P2teſts that could Claim them, but a Man might give them to what 
Spiritual Perſon he would, pet to the Church he muſt give them. Yet ſince 
Pariſhes were creced thep are due to the Parſon, (except in ſpiritual regu» 
lar Caſes) oz Vicar of the Pariſh; and therefoze when you have a Pꝛohi⸗ 
bition of Diſcharge of Tpthes, pou muſt conſider it is a Plea in Bar a⸗ 
gainſt Common Right, to a Demand of Tpthes which is a Common Night, 
though thep be in ſeveral Courts, as bp a Releaſe either in Deed oz Law. 
Now then if pou will diſcharge a juſt Demand, pou muſt fatisfie the 
Court of pour Diſcharge : Conſider then the Kinds of Diſcharge of Tpthes, 
the Perſons capable of them, and the Means how. : 1 | 
The Perſons oz Bodies capable of them, are either Spiritual oz Tempozal. 
Tempozal J ſay when thep were Tempozal, when the Diſcharge did firlt 
veſt in them: fo2 otherwiſe if the Tempozal Man ſucceeds a Spiritual Body 
in Diſcharge, as upon the Statute 31 H. 8. it is to be reckoned in a Spiri⸗ 
tual Perſon o2 Bodp, not in Tempozal. ; = 

Diſcharge of Tytbes. The Spiritual Perſon had four ozdinarp waps of Diſcharge, that is, 
3 Cr. 316. 2 Cr. 608. firſt, Bull of the Pope: Secondlp, Compoſition : Thirdlp, Pzeſcription, and | 

theſe Were abſolute. 22 12 = 
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Fourthly, 
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Fourthlp, Oder, and that Was limited la lung as Land remained in the: 8 6%. 36.7. 
Manurante of the religiqus Perſons themſelves; and thele Were che Ciſter⸗ . 
cians the Templars, gfid the Yoſpitalers of Jcruſalamitans: But Unitp .d. | 

of Poſſcfiton of rhe Päklonage app:opziate, ano the Land Tichable wos ao 

Dücharge, n62 lu hvlven ar the Common Law: Buc how that came into 

Uſe, and upon What Keaſons, and With What Cauttons, ans gad deducing 

in Pleading, © ſhall ſpcak afrer, when J cone to the S:acute of 31 H. 8. 

Now clearly ac the Common Law, the Spiritual Perſon could not claim 
his Diſcharge by Bull, Compoſition oz Oꝛder; but he muſt plead it with 
his Gzound and Acalon ſpcctallp: But his Diſcharge by Preſcription was 
allowed him Without anp other Heaſon, bceaufe he Was a Perſon capable of : 
ſuch Diſcharge. And lo the O:1ginal Was pꝛiobable, and therefoze the Pꝛe⸗ N 
ſcription Was allowed him as in other Caſes immemozial, whereof the O i⸗ 
ginal cannot be found, but is ever pꝛeſumed juſt. g 

Now Tempozal Perſons, (not to ſpeak of the King, Which Was a ſpecial *** 4. 
Cale, 22 Aſſiſes) had tua Ways to obtain Tithes, oz £0 diſcharge Tithes ; the 
firſt was by Gzant of the Parſon, Patron, o: Ozdinarp; the other Was by 2 Co 44-4 44. b. 
a Preſcription; but that Was ever, not płæſcriptio ſimplex, but compoſita, nut 
a Pzeſcription ſingle, but compounded, differing from the Caſe of the Spiri- 200 45+ 
tual Perſons. And fo 18 Piggot's and Heron's Caſe. 

And lo are the.commen Caſes where Men Have tie Diſcharge of Tithes in Aut. 38. 2 Co. 44-2. 
Rind, by paping Compoſition fo2 ihem in Monep o: Land oz Penſion, held z 5 2 
enjoped by Parſons and Vicars in Lieu of them, 8 E. 4. F. N. B. &c. 2 

But now Note a ſtrange Anomalum in this Caſe, Tithes differing from all 
other Caſes in Law, : 

Fo2 whereas Peſcription and Antiquity of Time fo2tifics all other Titles, 
and ſuppoſeth the beſt Beginning that Law can give them: In this Cate it 
wozks clean contrarp. Foz Whereas a G2ant of a Parſon, Patron, and O2- 
dinarp is good of it ſelf Without anp Kecompence o: Conſideration, When it 
runs out to Pzeſcription, it dies and periſhes; Whereof no other ieaſon 
is given, but that our Books lap, that a Man map pzeſcribe in Modo deci- 2 C 44. b. 13, 16. 
mandi, but not in non decimando: And this is in Favorem Eccleſiæ, leſt Lap: Da,. o Accuid. 
men ſhould Spoil the Church. | 

But JJ will make another reaſon not diſſonant from Law. 

There are Pꝛelumptions of Lad ſo violent, as though they be falſe, a Man 
ſhould not be received to aver againſt them as in a Precipe. The Tenant 
pleaded Himſelf Villain to T. S. and that he hath nothing but his Dillainage ; 
the Demandant had no Keply though it Were falſe ; but his 1921t muſt needs 
abate till the Statute 37 E. z. did admit the Counterplea : Manſel's Caſe & 

16 H. 7, So in Geplevin, it upon Avowzp the Tenant diiclaims, He ſhall 
have Judgment, though it be kalle; fo2 the Law believes that thete Par- 
tres will not do themſelves Wrong in ſo Higy a Degree, 
The like Keaſon moves in this Caſe: Tac Law p:eſumes violently that a 
Tay-man cannot be abſolutclp diſcharged of Tithes : And therekoze will not 
_ allow a Pzeſcription of ſuch Diſcharge, Holding it mo2e reaſonable that 
ſome one Man ſhould ſuffer a Miſchief to loſe ſuch a Privilege, being ſo im⸗ 
pꝛobable and of ſo dangerous Conſeguence, than foz His Particular to admit 
a Dpoi! of the Church, and a Decap of Ueligion, accozding ta the ule, 
Omne Magnum exemplum aliquid habet ex iniquo quod publica utilitate compenſatur. 
Ss, though you ſhall be allowed pour Difcharge by Gant, when it ap⸗ 
pears, pet When it appears not, ſtabitur preſumptioni donec probetur in contra- 
Trium. 

Now the Common Law, as touching the diſcharge of Tithes, and the 
Fo2ms of Pleading of it ſtanding thus. The next Queſtion is what Change 
the Statute of 31 H. 8. of Monaſteries hath made in that Behalf. 

And J am of Opinion that it Hath made two main Changes. | 

The Firſt, That it Hath bp Fozce of the Clauſe of Diſcharge pꝛeſerved and — 559. Dy. 277. b. 
continued certain Diſcharges that were befoze the Statute, that is by Bull, oFroghy An; Ag 
Compoſition, and O2der, and conveped them over to the King and Lap Per⸗ | 
. fons,which elſe would Have vaniſhed and diſſolved with the Spiritual Bodies 

themſelves Whereunto thep were annexed. 


Q q The 
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ens — ͤmü:j . 


8 Slade verſ. 85 
298 Drake. | 
11 Co. 40. b. The u'x: is, That it hath created and made oye new Diſcharge, which | 
was not vrioze at the Common Law, that is the Anitp of che Poſſen.on gf | | 
the Parionage and the Land tithable in one Hand. — 9 = 


poſt. 3 9, Ano this was long controverted, and now is a received Opinion, by the 
Determination of the King's Courts to be de Lege, a Diſcharge within the 
Meaning of the Law, ag the Divines ſay that Articles are made de Fide by 

tie Determination of the Church. | 
But in this Cale of Unitp, four Things are to be obſerved. ; 
1. Firſt, That it is no Diſcharge ok Tithes, but (as it 1s well obſerved) 2 
4 Le. 47. Pl. 124. Dilcharge of the Papment of Tithes; and therekoze if it be pleaded by wan 
11 Co. 14. b. Ante 4. of Diſcharge generallp, and the Jurp find nothing but a perpetual Unity, 
tit is found againſt the Pleader, and ſo much is agreed in Priddle and N ap- 


„ 8 
e e ea an 


per's Cale. ; RIS 4 

a At is no Diſcharge except it be by Pꝛeſcription. N z 

= It it be perpetual, pet ik it be alledged that the Abbot, o2 his Farmer paid 

11 Co. 6k Tithes, tgat doth bcſirop rhe Preſcription, becauſe that p2oves that there 


was no real Bücharge, but a Non-papment by Unity onlp: Yet an Unitp bn 
Pzcſcription is good prima facie, but not of it ſelf, but in Contemplarion ofq | | 
perfect Diſcharge, that ſhall be ſuppoſed, though it cannot be found foz the 
Infinitenets and Ampoſibility of Seareh of Things bepond Memozpy, T 
4. Taſtlp, Though Unity perpetual be allowed, pet it is not Well pleaded er 
2 Co. 48.2. 11 Co. io s. cept poll add that ratione inde they held diſcharged of Payment of Tithes 
Ti me aut af Mind; ko though the Unitp ſhall be traverſed, and not that Con? 
clufion 02 Conſequent, pet that Concluſion fixeth it to the Stacute, and an- | | 
(wers the rea! and perfect Diſcharge that is pꝛelumed under the Unitp, to 
Which tye Unity it ſelf is but augmentative: But pet J am of Opintan, it 
is but a Fault in Fozm, Which Will be cured by a Verdic oz gencral Dcmur- | |» 
rer. Tz. 
This Diſcharge by Unity being the only Diſcharge that is created and 
made of new by this Starute, all other Diſcharges arc not other ways p:e- | _ 
ſerved but by rheſe Wozds, [That the King, his eirs and Succeſſo:s, ind | | 
ſuch Perfons their Heirs and Aſſigns, Which ſhall have and hold them acco:d- | | 
ing to their Eſtates and Titles, be diſcharged and acquitted of Papment of 5 
Tithes, as freelp, and in as large and ample manner as the ſaid Abbot had 
of tzeld che ſame at the Dap of the Diſſolution of the lame. ns 
So firſt it is plain, That this Clauſe gives neither new Diſcharges noz en? 
larges the old, but continues and bounds them Within the Yimits of tyoſe | 
that Were enjoyed by the Abboc both by Wo2b and Meaning accoez2ing to the ' 


Caſes, Tot, tanta, 8c. Fo2 though Unity (as hath been ſaid) ve now uit | 4 
koꝛ a Diſcharge, pet it is not lo foz it ſelf, but fo2 a moze perfect, Which is | 
| pꝛeſumed tiounh 1t appears not. 5 | _ 

Now this being the Subſtance and Vodp of this Clauſe in Mozd and | 
| y Meaning, it is ſtrange it ſhould be moved, that our of this Clauſe map be 
d:awn a Conceipt of a Liberty'given ro the Poſſeſſozs of Abbep Lands, ta 
pliad tijeir Dilcharges in other Fo2m, and With moze Generalitp and Favour 


ryzan the Abbots themſelves had in thole Caſes; Againſt Which the Hieaſons 
are many. | 


- 
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* Prirſt, The Woꝛd is erpꝛellp touching the having and holding ok them, 

not a Touch no2 a Glance of the Pleading of them, which is meerly Hetero- 
eneum. Gu ns | : 

2. a Secondkp, Ik theſe Mods ſhould be extended to Pleading, it Would turn 


erp:clly againſt them; foz then it muſt be underſtood, that thep ſhall have the! 
Benefit of Pleading, in as large and ample manner as the Abbots had... 
Which implies a Negative, that it ſhall be in no other noz larger Manner; 
fo? the Niule is, That Affirmatives in Statutes, that introduce new Laws, | * 
| do imply a Ncgative of all that is not in the Purview. 1 
| 1 And rherefoze in Amy Townſend's Caſe, Plow. 1x:. it is adjudged, as it . 
Co. L. 308. b. heath been ſince, that Where one comes to a Poſſe!ion bp an Uſe out of a State 
diſcontinued, ſo that the Entrp was not lawful ro the Ceſtui que Uſe, ſuch a1 

Poſſeſnon works no Aicmitter, becauſe the Statute appoints the Poſſeſſion in 


the N and Fozm (which impozts « Negative, and no other) as 
are in H.e, | — 
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Seo the Stature 100% 2. appoints that the Demandant in Quoad ei defor- ! Co.6:. b. 


OO DLTES 27 


n of i ceat map pouch ac ſi eſſo tenens; if in the firſt Anion he could not vouch ag ik 


> 3c were a Scire fac. (Vf/Fcannot he vouch in the Quoad ej deforceat, being De⸗ 
the | mandant, 14 H. 7. 18. 3 i DE | | 
the“ Chirdlp, if you ſhall admit this Expoſition upon this Cauſe, nou muſt 3. 
by | admit it allo upon the Bodp of the Lad, upon the like Wozds, which are 


thus: The Ning ſhall have and hold, ro hum, his Heirs and Sucteſſozs, all 
Monaſteries, and all their Tands, Tenements, ficuis, and in ag large and 


Ja.  ainple manner as the Abbacg had the lame, ar tue Time of the Diſſolution: 
an So then it tall ſuffice ro plead, that the Abbot was leiled of a ſtent⸗charge 
ty, out ok mp Lend at the Tim c of the Diſfo!ution, Fc. without ſhewing ann 
pe bpther Title. And co of other Statutes; and this kind of Pleading hath the 


lame Pꝛetence of Loſs of cUritings, of Bzants, of fiencs, ieverſſons, and 

the like, and Infiniteneſs of Dearch, and moze chan the Cate of Bulls and the 

like. 8 | 
: 4. This Fo:m of Pleading that lies ſo open and obvious in Wo:ds of the 4. 
Statute, and was ſa caſp and pleaſing to them that lought Dilcharge, was 
never to this Dap amongſt ſo manp buſp lits cver offerca in any authen⸗ 


charges, except in the Cale of Pecſcription: And pct in the Cale of Unity, 


E 2 5. Laſtly, This were to take a Statute contrary to the Common „„ 
hwühich truſted not LTapmen With their P:elcripcions; and per nem non will 
truſt them without Pꝛeſer iption, with that that belongs to the Court to 


* 


judge. And this is age inſt a main Kule in crpounding Statutes, elpeci⸗ 
ally in Odioſis. : 5 

So no A?an but can ſee what Ablurdities would follow hy admitting a 
Clhange of regular Fo:ms of leading fo vulgar Speech, uſed in Ag of 
Parliament, to erpꝛels the Meaning Which are everp Day bn the Judges, 
kx.krtended, reſtrained, and changed, accozding ta a better Hnle of Realon and 
Juſtice than The Wozds bear, And if the W39zd rule ngt in Subſtanee, much leſs 
an the Fozms of Pleading, which 15 the Art of Law, as hath been ſaid : 
And this Pꝛecedent of Arregularitp gf Pleading is as ill in Conſequence 
as the Pzincipai. „ an 


„So the Statute of 4 H. 4. of Vereſy befoze-mention'd, was not pleaded ag 3 1 
the Statute went in General, but the Hereſp lpctially afligued, = | 
Now take the Statute 34 H 8. cap. 29 tha p:0vides, That if the Tenant 2 


in Tail of the Gikt and Pꝛoviſon of the King, fufer a Common feeoverp, 1200 7. . 
the Geverſion 02 Aemaindex then being in the Ring, that luch feeoverp fall 
nor bind the Heirs in Tail, but that then map enter after the Death of the 
Tenant in Tail: Will any Man (ay that the Heir may plead, that his An⸗ 
keſtozs were Tenant in Taiſ of the King's P20viſfon, and Kevergon 0: Kemain⸗ 


s in the Caſe of 11 H. 7. cap. 20. If anp CAloman (being Tenant in Tail 3. 
of the Gift of gup the Anceſſozs of the Dugband) diſeontinued, the lame 4. , 
wall be pojd, and that it ſhall be lawful tothe Perſon ta Whom rhe Fntereſt vi ,2%; 1 
aſter the Death of the Woman ſhall appertain to enter; Wilf anp Man ſay 

that it were well pleaded in theſe Wozds, without ſhewing how the State 

Brew, 92 how the Diſcoatinuance was made? And pet He that is to rake 

the Benefit, map be a Dtronger to the Conveyance, as upon a Covenaut to 


|| __©0 upon the Statute 32 H. 8. of Conditions, theſe are no Wiſchjefs to the 4+ 
* Diſchargeg that were befoze Time out of WMemorp of all S9zts; Fo: then 
muſt be ingintained and pleaded by Preſeriptisn, even Unity it ſelf map be 
ſo. Neither is there aup Miſchiek in Effect to thoke Dilcharges, which were 
created ſince AFemo2y, if they be true, and rhe Oziginal unknown ; fo2 they 
may be both ſuppoſed and pleaded bn Pꝛeſcription: Fo? thep had their Ek⸗ 
tea of Diſcharge, and the Pꝛeleription cannot be impeached, but by fhew- 
mug a late Oziginal of ſuch Diſcharge, Which if the Adverſarp can chew, the 
DPDartp himſelf may nuich better: So then there remains uo Pejudice bur in 
bvbne Cafe, where there can be uo reaſonable PDꝛeſumption of a lawful Dil- 
 Th:rge, which is where there cannot poſibily be a Diſcharge by Pyeſcripti- 
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tion; that is, Where either the Abbep Was founded, oz the Tands purcha: 
ſed to the Abbep ſince Memozp; in Which Caſe to + 40 a Diſcharge even 
to the laſt Times, Where there is no Appearance ov it, is as much asg xg 
ſap, all Abbeps have Diſcharges foz all cheir Lands, Which map be extend- 
ed even to O2ders that had Diſcharges therebp koz their own Manurante; 
fo2 thep might alſo obtain bp Bull oz otherwiſe, general and abſolute Hic- 
charges; and this map be concluded, that if this Fozm of Pleading be once 
received, pou ſhall have all others left, and this onlp ufcd, Which is one 
of the weightieſt Neaſons that makes me explode it, conſidering the bum 
Wits, that Have uſcd all Means to win Diſcharges and Fozms of Pleading 
to that Purpoſe; and pet never took Boldneſs to offer this; and What need⸗ 
rd all the Labour about Unity bp Pzeſcription, oz without Pzeſcription, if 
thep might have pleaded Diſcharges at che Time of the Diſſolution: Foz it 
is eaſp-to pꝛove a Non-papment, by Keaſon of an Unitp fo2 any Time, and 
Hon papment is the common Evidence koz the Pzoof of a Ditcharge luffictent, 
which map be proved When a perpetual Unitp cannot be. | 
Diſcharge in Abbots mult now be pꝛoved a poſteriori, fo2 no Man living 
tan now ſpeak to the Time of Abbots. As to the Caſe of Wimbiſh and 
Talboyes, it is no Authozitp; foz the Judges are divided two to two. Se⸗ 
Ib Both Parties pleaded their, viz. Covin and Deccit were Matter gf 
And as to the Caſe of Strata Marcella; that is no Authority at all; fo2 na 
Judge ſpeaks a Wozd to that Point, and the Judgment paſſeth againſt him 
that pleaded ſo. But that indeed was upon another Kieaſon and Point. 
And as to Coke's Opinion in this Caſe of the Biſhop of Canterbury, lib 2. 48, 
AJ anſwer, Firſt, That the Opinion makes not at all to the Judgment of the 
Cale, to ſap that bp the Statute 31. ſuch a Diſcharge map be pleaded, 
Next it is no Parr of the Kelolution of the Court, but an Addition of hig 
on, and that ſudden and interpoſed, EI. V., ey 
Thirdlp, Jt is lo imperfecalp let down, that the Pzioz, Ec. fo it map be 
the Pꝛioz and his Pꝛedeteſſoꝛs. 1 
And that ſuch an Allegation is commonlp uſed in Pꝛohibitions, which ar⸗ 
Mites plainlp, that either He miſtook the Pꝛadite, oz the Book miſtook him, 
which J rather believe, which ts made the Gꝛound of his Opinion : Foz 
there is no Authentick P:eccdent, much leſs Judgment oz grave Opinion tg 
that Purpoſe. | : 8 1 
And again, that Caſe of Wincheſter, in the ſame Book, fol. 44. being both 
38 Elizabeth, Pridley's Caſe, coming after x0 Jac. in his 11 Book, fol. 14. b. he 
makes theſe Queſttons, That if an Abbey have been Time out of Mind, aud 
an Appꝛopziation ſince, pet thep map pꝛeſtribe in a general Diſcharge ; fo 


that map be, though a Unity come aftcr. But ſaith He, If the Abbey it ſelf | 


Were founded ſince Memozp, then he cannot pzeſcribe at all in the general | 
Diſcharge, and ſo leaves it as a Caſe deſperate, Where the Abbey was 
founded ſince Memozp, Which pet he might eaſily have relieved, it He might | 


plead a Diſcharge, Time of the Diſſolucton, Without ſhewing how, which | | | | 


is either a Ketraction oz an Erplanation of his fozmer Kepozt, * 
Now to that Which Was well moved and objeged by mp Brother Hutton, . 
That the 3 8515 hath not Well conveped himſelf to the Land charged with 
Tithes; J hold, that the Dekendant, notwithſtanding that Defect, cannot | 
upon the Whole Matter have a Conſultation, ik the Diſcharge had been well 


pleaded: Foz the Title of the Land is not in Queſtion, but whether the | 4 


Land be diſcharged oz no, which ann Man that is anſWerable fo: the Tithes, | 
map plead whether he have good Title to the Land or no: And ſince the Per- 
fon in this Caſe hath ſued him koz the Tithe, he hath enabled him to make | 
his Befence, either by Plea of Diſcharge in the Eccleſiaſtical Court, where 
he needs no Title, oz by Pꝛohibition to the ſame Effect in the King's Court 
which is in Lieu of it. and ſuppoſeth that he offered his Plea there, ] 
And this is regularly true. that if the Pꝛohibition be Faultp, pet the We⸗ 
fendant ſhall never Have a Conſuſtation, if it appear to the Court that the nn. 
Suit in the Eccleſtaſtical Court was not well founded, as it was there Heard, d 
though he might have had a Suit in another Manner. þ 


* And 


Canterbury & alios. 


a 


And therekoze M. 1 & 2gEliz. Dyer 170. one ſued fo2 Tpthe-co2n on 60 Acres a 
of Gzound; the DefeupAnc in yis Þ20hibition laid, chat all was barren / 
Gzound, and pald no Tithes Whercupon Iſſue Was taken, and the Jury * Hye . 5 Co. 
found that thirty Acres Were ſo, and that the other thirty Acres Were bar 
ren, but pet had paid Tithe Woo9il and Lamb. The whole Court thought 
at firſt a Coniultation oußht to be awarded fo2 that Part; but pet upon bet- 
ter Adviſement, thep reſolved tye cantrarp: fo2 he Had no Kigyt to purſue 
his Suit fo2 Cozn; and by the ſame Heaion, if the Land be diſcharged, he 
ought not to ſue foz the Tithes of it anp maze, Whether he hach Catle to the 

and 02 no. „ 

" J yold the Declaration groflp Faulty in another Point, that he Hath laid 
ns Eſtate of che Diſcharge of Tiches; fo2 he hach not faid that Gill the Ab- 
bot was ſeiſed in his Demelne, as of Fee diſcharged of Tithes, but Hath 
made it two Sentences, that he was leiled of the Land in Fee, at the Time 
of the Diſſolution diſcharged of Tithes, Which map be true, if it Were but 
fo2 that Year by Gant of Parſon, Patron, oz Ozdinarp. 9 8 

The (ſecond great Queſtion 1s, Whether the Demandant in this Caſe ought 
to have demurred eſpecially; fo: the Plaintiff Hath laid, that the Land Was 
diſcharged; Which the Defendant bp His Demurrer map have ſeemed to have 
confcſſed. ; 

But Jam of clear Opinion, that the general Demurrer notwithſtanding, 
the Defendant map ſtill take Advantage of the Fault. 

The Wozds of the Statute are, That the Judges ſhall pzocecd, aud give wich. 12 jac. Kor. 653, 
Judgment acco2ding as to the verp Right of the Cauſe and Matter in Lav Devon. Aur. 233+ 2. 
ſhall appear vnts them: So tight is as no might, if it appear not to the 
Court, as We p20ved in the Caſe of Heard and Baskerveile, that not ſheWing 
| of a Veed, oz not p20ducing the Letters Teſtamentarp, oz of Adminiſtrati- 
vn, oz not laping a Place of Viſne, is not remedied by General Demurrer. 


\ Gawdy verſ. Biſhop of 8 301 


—_—_ — W 
* 


(380) Gawdy verſ. the Biſhop of Canterbury & alios. PR LIN 
Hill, 17 Jac. Rot. 1840. 


© hs Henry Gawdy Hnight, bꝛought a Quare Impedit againſt the Archbi- 3 
x ſhop of Canterbury, Sir William Bird Knight, and Humphrey Rone Clerk, Vaugh 13. 
and declared that Richard Southwell Was ſeiſcd of the Mano; of Popenho 
alias Walſoken Popenho, to Which the Advowſon of the Church did appertain 

in Fee, and pzeſented William Maſters the Clerk, Who Was inſtituted and in- 
\ ducted, Fc. and ſs ſeiſed 15 Jac. 24 Elizabeth foz Monep, did bargain and ſell 
the Mano! ad quod, &c. to Thomas Barow in Fee; and Barow being ſeiſed, the 
Church became void by the Death of the ſaid Maſters, 2 Feb. 1588. and re- 

- mained void by 18 Months, Whereupon Queen Elizabeth in Default of Pa- 
| fron, Ozdinarp and Metropolitan, did pzeſent by Lapſe Francis Snell; Wha 
Was thereupon admitted, inſtituted and induced; and afterwards Barow 
did foz Monep bargain and ſell the Mano? ad que, &c. to Richard Carlyn and 
Dyones Hig Wife, and the Heirs of Catlyn, Who thereof enfeoffed Sir Hen- 
Ty Gawdy the Plaintiff, 12 October, 33 Elizabeth, and he ſo ſeiſed, the 
Church became void by the Death of Snell, and fo remains void, and 
do it belongs to the Plaintiff to pzeſent, &c. The Archbiſhop claims 
nothing but as Ozdinarp, ſede vacante of the Biſhop of Norwich, and de- 
mands Judgment, if upon ſpecial Diſturbance, Ct. Sir William Bird 
| _ Pleads ne djſturba pas. Humphrey Rone pleads, That he is Parſon imperſonee 
ek the Pzeſentation of tve King. and ſaith, That long bekoze Southwell Had 
ann Thing in the Yano? ad quod, Queen Elizabeth Was ſeiſed in Fee, as in 
Sols, of the Advowcon of the ſaid Church in Right of her Crodon of England: 
And ſhe ſo ſeiſed p2cfented the ſaid Francis Snell to the Church then void who 
Bes thereupon admitted, inſtituted and induced, and that the Qucen 
died ſeiſed of the Advowſon, Which deſcended to the King, Who being ſeiſcd, 
the Church became void bp the Death of Snell; and thercupon the King, 4 


K 


d 


Decemb. 


Holland oe 


Shelley. 6 a 
Decemb. An 16. pꝛeſented the Defendant, who thereupon Was admitied, in 
| : ſtituted and inducted, and pet is incumbent there, ap{que hoc quod adyocatig | | 
1 And. 276, Eccleſiæ pred ad pred' Manerium de Popenho alias Wallokin Popenho, pertinet, 33 
10 H. ) the Plaintiff declared, and thereupon at Iſſue. 


The Jurp finds that Southwell was (cited of the Manoz With the Advow⸗ 
ſon appcndant, and pzeſentcd the (aid Wihiam Maſters, Wgo was thereupon | 
admitted, inſtituted and induced; and that Southwell bargained and fold the | 
Mano ad quod to Thomas Barow, and that the Church became void by tj; | 
Death of Maſters, 2 Feb. 1588. TAhereupon Queen Elizabeth to the Church“ 
then void, 15 Feb. eodem Ann. pzeſentcd Francis Snell by theſe Winds, pe!“ 
mortem naturalem ultimi Incumbentis ibidem vacant. & ad noſtram præſentationen 
jure prerogative Coronæ noſttæ Angliæ ſpectant. who upon the (aid Pꝛeſentatian 
the fixtcenth of the ſame February, was admitted, injtituted and inducted hy! |» 
Letters of Inſtitution, running per Dominam Reginam veram & indubitataem 
ut dicicur patronam, and then conveped down the Mano?, ad quod, &c. to the 
Plaintiff, and that Snell died, and the King pꝛeſented Kone the Defendant | 
in theſe Wozds, Ad noſtram præſentationem five ex pleno jure, five per lapſun 
temporis, ſive alio quocunque modo ſpectant' & ſuper totam materiam refer to tiy 
Court, whether the Advowlon is appendant oz not, prout, &c. And it was ad⸗ 
judged by the Court that Advowſon remained appendant, notwithſland: - 
ing the Queen's Pꝛeſentation of Snell. Foz it appeared, that there was W 
Colour of Title to the Queen to pꝛeſent: No Lapſe, fo2 the Pꝛeſentation, 
Inſtitution, Cc. Were all in the ſame Month wherein the Avoidance was, 
And if there had been Lapſe, that had not ſevered the Advowſon; and? 
ſurpation by the Queen it was not, becauſe the Pzcſentation (ſuppoſed x 
Right where none Was, and fo was void; fo2 the Queen meant to do 19 

El | Wrong; aud therefoze this Caſe is ſtronger than Green's Caſe, Where th 
Pzeſentation is by Lapſe, and the Title is by other fight: And therefo; 

| A laid, That this Pzeſentation of Rones was upon the lame Reaſon void 
6 Co.29.b. 2 Ro. And therefoze the Uſurpation bp the Ring muſt not repozt any Nicht, hu 
Cr, Preſent to the Church, being void generally, and require Admiſſion. Sc. Po. 
141. Yel.7, © Then the Pzeſentation of Snell being void, it was bur a Collation of the B. 

| hop, which makes no Diſappendancp, no2 fo much as Plenartp, but h 
Church remaius void, as Green's Cale faith, which is to be well unde © 

ſtood, that it makes no binding Plcnartp againſt the true Patron, but tha 

he map not onlp bing his Quare Impedit when he will, but alſo pꝛeſent un 

him ſeven Pears after. And ik the Biſhop receive his Clerk, the other is uu 

ipſo facto pet ta all other he is a full Incumbent, (and not in the Natur © 

of a Curate only) and ſhall ſue foz Tithes, and is capable of a Confirmati 

on from the King; as the Book is 11 H. 4.7. and Plowden In Greendon; © 

Caſe, 498. And therefoze the Chief Juſtice Was of Opinion, that if the Pr 

fron bought a Quare Impedic upon it, he muſt be named, oz elſe he couß 

one, u. not be removed; and allo that ſuch a Plenartp did bar che Lapſe of th 
Metropolitan and Ring. FE ge 5 ? 


| 1 381) Holland werſus Shelley & alios. 

|, : 35 i Mich. 17 Jac. Rot. 2710. 
1 An, Thomas Holland bought a Quare Impedit againſt Sir John Shelly ku 

| | Winch. Ent. 692 cr 8 the Bichop of Chicheſter, now Biſhop of Norwich, and Laurence Giblo 4 
| NS Clerk, koz the Bcnefice of Clapham, and Declared, that King Edward th ! 
F 1 Leo. 201, Faurth, dhe ſeventh of December, Anno Regni ſui (8) did grant uuto Jou tt 
5 Mowbrey, then Duke of Norfolk, by his Letters Patents in theſe Mozds“ 
. Quod ipſe, Hæredes & Aſſignati ſui habebunt omnia & omnimoda bona & Catal pe 
= quorumeunque felonum de aut pro quacunque felonia in aliquibus ſive quibuſcunqu pf 


Curiis aut quacunq; Curia dicti Domini Regis, hæredum five ſucceſſorum ſuorum W & 
aliquorum qualitercung; convicor* & convincend* damnator & damnandor” fugitive * 
rum & quorumcung; utlegat & utlegand' wayiat' & waviand' & omnium & fingulori 2 
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' pro felonia in exigend' qualitercunque poſit' & ponend ac omnia bona & catalla 
gquæcunque eidem nupęr Regi Hzred' & tucc' ſuis, quo cunq; modo ut prædictum eſt 
fuorisſac' & forisfaciend'. ſive confiſcatꝰ & conſiſcand infra Rapam ipſius Ducis nuper 
de Bramber in prædict' com Suſſex & præcinct' ejuſdem Rapæ quoquo modo invent. 
Xx inveniend' exiſtent? & extunc fore contingent. And then conveps theſe Liber⸗ 
ties to himſelf foz Years, aud the Advomton to Sir John Shelley, Who granted 
unt Thomas Shelley che next Avoidance who was outlawed foz Debt, and 


2 Le. 56. 


the Church became void, and ſo it belonged to him to p2eſent, and averred, 
that the Church lap within the Rape of Bramber; upon which Declaration 
Sir John Shelley tunkeſſed the Action, and che Diſhop demurred in Law, his 
et“ Counſel conceiving that the G2zant of Tiber ties did extend only to the Goods 
0 3 and Chattels of {verions outlawed onlp fo; Felonp, becauſe the Clauſc con⸗ 
au cerning Outlaws was in the midſt between two Clauſes of Fozfeitures foz 
by! Felony, and urged the Caſe of 8 Hen. 4. 2. and 11 Hen. 6. of Gꝛants of Goods 
m bk Felons, Ita quod ſi pro aliqua tranſgteſſione aut alio delicto pro quo catalla per- 
be. gere debent, &c. 3 8 
m 4 Eut the Court reColved, That the Clauſe did extend to Outlaws fo! Debts 
un and Trilpais: Foz Outlaws foz Feloap mere contained under the firſt Clauſe 
in dk Feloas convic, oz tondemn d: And Feions loofag Hoods by Slight, et: 
<4 I __ i Deed o Law, are concalned under the 3Y092vs fugicivorum & in exigend' 
poſitorum. e | | 
m Av the middle Clauſe of Utlag' Which ſtands perfen ok it ſelf and without 
on, depending upcu the cher, thoug 11 be amongſt them, muſt either be confiructs 
0s, ok Outlaboztes ia Anions, oz elfe muit be Surpluſage, and ak na Uſe, 
„ Allo being a Gzant ot a lower z2acure, it 18 fitip placed; bur rhe Caſes 
d 1 put by the Counſel of the Dekendauts, are nothing like; ko: the very Gꝛants 
Wl ae oxy ados end Chaſtels of Felons, which the Clauſe following under 
BL the ita quod, cannot inlarge; and Wityall, Tranſgreſſio eſt nomen æquivocum; 
Wt and being zoined with Delictum, ſhall not be taken fo2 a common Treſpaſs, 
bid, but foz an Offence, 5 CER 
but - Secoadlp, It was reſolved, That the Dced of Gꝛant of the next Avoid⸗ 
20 «* ance to Shelly, was not to be ſhewed by the Plaintiff, being in the Poſt, and 
Fi not p:ivp to the Gzant in any wile. | 
tj * Thirdlp, Jt was reſolved, That the Advowſon had ſuch a Toeality in the 
dQ > Kape, where the Church was, that it accrued co the Plaintiff, whercſvever 
tha the Deed of G:ant was, oz the Gzantee himſelf at the Time of the Ouclawzp, 
up Jn this Cate, Gibſon as Parſon of the Pzeſentation of Sir John Shelly, 
S W 7 pleaded aiother Plea, Which Was inſucient, and judged agaiajt him. S 
— ! the Plaintiff $ad a Writ to the Biſhop againſt them all, 
don L ( 382 ) John London againſt the Chapter of the Collegiate Church 
Fe . of the Bleſſed Virgin Mary of Southwell. 
f thi 


Mich. 16 Jac. Rot. 1877. 


Ie London bꝛought a Quare Imped' againſt the Chapter of the Collegia'e 
I Lyurch of the Bleſſed Virgin Mary of Sourhwell of the Vicarage of South- 
well, and declared that one Jones Was ſeifed of the Prebend' ut Normanton, in 
che lame Collegiate Church, ro Which the Advowcon of the ſaid Vicarage did 
and doch belong in Fee, aud pꝛelented, Tc. And then brings down the Pre- 
bend unto Robert Abbot Clerk, and theu ſhews, that Abbot did demiſe the 
Prebend' ad quam, tu him fo2 Ye.irs pet induring, and that the Church became. 
void, and the Chapter of Southwell diſturbed him. | 


d not demiſe the Prebend' unta 


The Chapter plcaded, that Robert Abbot di 
A he Plaintiff, modo & forma prout, &c. 
11 1 The Jurp find, that Abbot made him t100 Leaſes of one Date, of divers ſe- 


Weral Parcels of the ſaid Prebend' With theſe general Wozds in the Concluſion 
q Pt one ak the Leaſes cum omnibus commoditatibus, emolumentis, proficuis & 


advantagiis cum pertinentiis eidem Prebend' ſpectant' ſeu aliquo modo pertinen'. 


And 
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Qlare Imped. 


Nottinghatin. 


Waller. 


By what Words in 4 
Leaſ: an Advowſon 
will not pals. | 
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5 Lamb verſ. 
* Thompſon. 
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And then concludes, That it the Advowſ(on oz Vicarage paſs by this Leaſe Þ 
| that then Abbor did demiſe the Prebend', &c. and if not, then econtra, Which Þ 
Car. 163.1 Leo. igt. Was a Concluſion ſomewhat imperter, per (erved Well enough. The Court“ 
' adjudged that the Advowlon did not paſs by the Leaſe afozeſatd, and the 

55 b. Nute Tz. kia. laid io:ds. The Wozds are four: Commodities, Emoluments, Pꝛoftg“ 
gluc. and Advantages, to the Prebend' belonging; all which four Wozds are of unt? 
Senle and Nature, implping Things gainful, Which 1s contrarp to the a- 

ture of an Advowlon regularly; pet an Advowſon map be pielded in Dalur ! 

upon a Voucher, and map be Aſſets in the Hand of an Exccutoz, Eut! 

| TUioꝛds in Gzants ſhall be conſtrued acco2ding to a reaſonable and eaſp Sense,, 
Polk. 308. 3109. 101. nat firained to Things unlikelp and unuſual; and therefoze 14 H. 8. 1. Jt 4 [2 
Man graut all his Woods and Trees, Apple-Trees will nor paſs. And 20 

Af. 9. Common in Gzoſs will not paſs by the Wozds Trrres, Tenementg | 

paſt & paſtur', pet it is a Feeding and Paſturage; and 44 E. 3. 33. an Appz: | 

pꝛiation, no2 the Advowlon of it, Will not paſs by the ame of an Advoy, .. 

ſon, pet an Advowſon will be contained under the Name of a Tenement. And 

therefoze 33 E. 3. the King gave Licence to purchaſe Lands and Tenementg | 

in Mortmain to the Value of an hundzed Shillings allowed fo? Advowrong, K 

and rhe Eſſoin is de placito tertæ. And 15 Eliz. Dyer 322. Advowſon paſſed by | / 

| Pame of all Yereditaments lping where the Church lies; but the Wozds f 

here, Commodities, Ec. it is to be underſiood of thoſe Things whoſe Na: | 

ture is gainful and commodious as Commons of Feed, Eſtovers and the like | 

that belong to Land, and make it moze p2ofitabie and commodious; and | 

therefoze 39 H.s. the King granted that Monks ſhonld have all their Poſſeg: | 

ung of the Abbep in the Vacation foz their Suſtentation ; Nuled, that thep | | 

RS. ſhould not Have the Advowſons, becauſe no Suſtentation aroſe from them, 


42 | Lamb verſus Thompſon. 


8 * . 
N 
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: Mich. 16 Jac. Rot. 2342. 
Mich. 18. Jac. E Lamb bzought an Action ok Debt againſt Richard Thompſon, up- 
2 on an Obligation of foztp Pounds; the Condition * That if the 


—_ meſine ca. laid Richard Thompſon ſhould at anp Time oz Times, after the making of | 1 


CO: the ſaid Obligation, be any Wap or Means aiding oz aſſiſting unto Thomas | 
Elmy, 02 any other Perſon o2 Perſons, ko; him the ſaid Thomas Elmy, in ang 
Aion o2 Acions, Suits, Verations, Troubles, Yinderances 02 Moleſtati⸗ 
ons, to be commenced oz pꝛolecuted againſt the ſaid Edmund Lamb, his Taite, | 
Childzen and Aſſigns, that then this Obligation ſhall be void | 
The Plaintiff by Kieplication aſſigns fo2 Beach, That he bzought an Aci- | | 
on of Treſpaſs befoze that Obligation againſt the laid Elmy, and the Defen: | 
dant Thompſon, and that he had Judgment upon it foz eight Pounds Da: | 
mages againſt Elmy, and two Pence Damages againſt the Detcudanr, and 
right Pounds Colis againſt them both; and that thereupon after the ma: | 
king of the Obligation, Elmy and the Defendant bꝛought a Wzit of Trroz, | 
and \o hindzed him of che Execution upon his Judgment; whereupon the 
Dekendant demurred, and it was judged fo2 him, that it was no Bzeach; | 
fo? though the Defendant might bind Himſelf, not to bzing a Wrir ok Erro: 
expꝛeſip, pet upon ſuch general Wozds as theſe are, Whereupon rhe Law may | 
make Conſtruction, it ſhall never infozce it ſo, fo2 the apparent Senſe of the 
Condition is, That he ſhould not maintain Elmy in anp his proper Suits a- | ' 
gainſt the Plaintiff, Which is juſt and reaſonable; but it hath no flea(on, | 
that he ſhould be barred to defend himſelf bp joining with Elmy againſt un- | 
juſt Pꝛoceeding of the Plaintiff againſt him: And therekoze if the Plaintiff | : 
2 Cr. 117, 6 Co. 25. b. after Verdia againſt Elmy and the Defendant, ſhould have releaſed , and pet 
| have taken Judgment and Execution, the Defendant might have joined 
With Elmy in an Audita Querela, fo; it is his own Defence againſt an unjuſt |. 
Suit, and fo is this Wꝛit of Erro. 3 
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Polanc- ver ſ. 8 Powel verſ. 2 Strede verſe Clerke werſ. | ; 
Maſon. Winde. Hartly, & Wood. 305 
(384) : Poland werſus Maſon. | | Caſe, 
, | Hill. 17 Jac. Rot. 1938. 


Oland bought an Action of the Caſe againſt Maſon, fo; ſaping, J charge Parolls._ Huron, 38. 

him (meaning the Plaintiff) with Felony, koz taking Moncp out of wan Oz. 18a! 7a. 
the Pocket of Henry Stacy: Upon not Guilty, the Verdict Was found fo2 the » Koh 342. Hatt. 
Plaintiff, pet the Judgment was given againſt him. The Kcafon was fehege bia vun pe. 
double; he doth not Affirm that He is a Felon, but he doth onlp ſap, that he boay. Lach. 175. 
doth charge him with Felonp, which he map lawfully do in ſome Cale, tho? Joes 302 2 010-3125 
he did not the Fac; as if a Felony Were done, and the common Fame were Cc"Car. 277. 1 Ci. 
that he did it, any one that ſuſpects him map charge him with it: The o- 277 Pop, 91 8 
ther fieaſon was, becauſe theſe Wozds ſingle do but ſuppoſe it Felony, and . 95 
that whereby he would warrant the Words is laid down, Which, fo: ought 
appeareth to che Court, might be but a Treſpaſs; and though he chargeth 
it to be a Felony, pet in Ambiguities the Court ſhall follow the mildeit Senke, Aut. 7. 
as in the Cale, he is a Thief, fo2 he hath ſfoln mp Trees: Yet there is ſtealth 
both in the Wozds, and in the Heaſon of the Wozds. 5 


(385) Povel werſus Winde. | 
TJOwel an Attoznep brought an Action upon the Caſe againſt Winde fo2 post. 326. mc Hutt, 
L theſe Wozds, J have Matter enough againſt him, fo2 W. Hartly hath eee 
found Fozgery againſt him, and can p2ove it againſt him. And it Wag f. ge againſt him, 


judged againſt him, fo there Was no Certaintp Whereof the Fozgery Was. Ge 
(386 „ Str ie verſus Hartley. 


Reple vin. 


Tr. 18 Jac. Rot. 399. 


Trede bzought a feplevin againſt Hartley, koz taking a Diſtreſs at Bail. Vol. 26, 182. 2 Ro. 
don, in a Place there called Steed-houſe. The Befendant made Conuſante * 
as Bailiff uno William Haukeſworth, becauſe that Youſle was holden of him 


as of his Mano? of Baildon; the Plaintiff laid, that it was out of his Fee, 


Whereupon IAſſue was, and the Ven. Fac. was de vicineto de Baildon, and af- | 
ter Verdict fo2 the Plaintiff, Haris moved in Arreſt of Judgment, chat the 747. fac. whence. 
Ven. Fac. ſhould have been as Well from the Mano? as the Tokin : But the An.. 64, 1 89. Po, 326. 
Court gave Judgment fo2 the Plaintiff, becauſe ir doth not appear that the 

Mano! was larger than the Toyan ; and ſince the Verdict paſſed, the Court 

ſhall not defeac it upon a Poſſibility it map be o: not be, as like the Caſe of 

Town and Pariſh; but if the Yiſne were to come from the two Towns bp 28 43, 160, 480, 
the Ketozds, and were taken but from one, the Caſe were clean contrary, #9 3% Jens 205. 


( 387 ) . Clerke verſus Wood. Caſe. 


Lerk bzought an Action of the Caſe againſt Woody and laped, that he fan. 39. meſme Ca. 
was ſeiſed of a Meſſuage in Fairfield, to which he had common Appen⸗ c + |! 3 

dant; and leven Acres in F. akozeſaid, and that he had alſo a Map from his vl. 164. 
Meſſuage to the ſaid ſeven Acres in Fee afozeſaid, and bp, and over it to 

Buntingford, and that the Defendant had plowed up the ſeven Acres, where- 

by he loſt both the Uſe of his Common and Wap; upon Iſſue not Guilty, 

the Ven. fac. was from Fairfield only: and after Verdict foz the Plaintiff, 1t % whence. 2 Cr. 
was moved, that it ſhould have been from Buntingford alſo : But the Court 57 3 C 46. Lel 


gave Judgment foz the Plaintiff; fo2 though it is true, that if the Aſſue 
had been above the Pꝛelcription, it muſt have been from both, per the Iſſue 
not Guiltp, reſpects chiefip the Gꝛiek, which is the Plowing up of that Part 


of the Wap in F. which is a Treſpaſs upon the Cale there, though che Wap 
went no farther : So as the reſt of (he ry is indeed but — 
\ . Klon, 


— * 


William Wright ver / 
Gerrard & Hilderſham. 


Noy. 9. Nel. 127. 3 Action, and the Wap miht have been laid onlp to and from the Boule, and 
Cr. 427, 619, 354,37: that Piece ok Common, both iu Fairfield. | 


Prohibition. 6388) William Wright Plaintiff, Gilbert Gerrard and 
| Richard Hilderſham Defendants, 
Eſſex. Hill, 15 Jac Rot. 15 10. 


1 Cr. 424. e I Plaintiff declares in Pꝛohibition, that Richard Stowden, the laſt 
2. 8 Pꝛioꝛ of the Monatterp of Hatfield, and his P2edeceſſozs were, Time 
Diſm's.B. 17. Winch oft of Mind, leiſed as well of che Kettozp of Hatfield, ag of a certain Farm 
Ent 64a. or 647, bit. there called Downhall Farm, in his Demelne as of Fee, and by reaſon there- 
1 Prue ory ok did enjop the ſaid Lands diſcharged of Tpthes, and then retites the 
ries, Statute of'27 H. 8. fo2 Diſſolution of Abbepg, and that the (aid P2iozp 
was under two Yundzed Pounds per Annum, and that by Yertue of that 
Statiite' King Hen. 8. was ſeiſed, ſimul & ſemel of the ſaid Parſonage and 
Lands diſcharged of Tpthes, and that the Abbels of Barking was ſeiſed of 
the Mano of Littington, and ſhe lo leiſed, November 3. 29 Ren. 8. tonveped 
the Manoz of Littington to Hen. 8. and ming Hen. 8. tonveped the ſaid Lands 
called Downhall Farm, and the ſaid fiectozp, to the Abbels of Barking z3 by 
Pertue of which Convepance ſhe Was thereof ſeiſed (and then ſpeaks not of 
the Diſcharge of Tpthes) and 14 Novemb. 31 Hen. 8. ſhe ſurrendzed them a- 
Fain, together with the Whole Monaſterp, to Hen. 8. and then recited that 
one only Clauſe ok the Statute 31 Hen. 8. fo2 enjoping of Abbep⸗Landg 
diſcharged of TpthesS; and that by fozce of the Gzant of the Abbels of Bar- 
king, and ok the ſaid Statute, R. Hen. 8. was ſeifed of the (aid Lands dic- 
charged of Tpthes: And he being ſo ſeiſed, granted the ſame to William 
Barnes, and others, and bzings down the Title of rhe Land to one Glaſcocke, 
and the Plaintiff by Leaſe, and then recites the Statute of 32 H. 8. and 2 
E. 6. that none ſhould be compelled to pap Tpthes fo: Lands diſcharged of 
Mpthes, and that though the ſaid Farm and Lands were diſcharged of 
Tythes, Ec. that pet the Defendants ſued Glaſcocke and him fo; Tythes, Ec. 
that Glaſcocke died, hanging the Suit there, and that he pleaded ut ſupra 
there, and pet then refuſed, Ec. | | 
Whercupon the Defendant, by Pꝛoteſtation, denping the Unity by Pze- 
ſcription in the Pꝛioz of Hatfield, demurs upon the Declaration, and p;aps 
Conſulration 5 
The Plaintiff WDemurs, and Pꝛaps, that no Conſultation be granted. Jt 
_ 155 05. ſhould be, that the Prohibition ſhould ſtand. But either 
gs well enough. 2 os 
Queſtion of the Caſe. * The Caſe in ſhozt is thus. The P2102 of Hatfield and his Pꝛedeceſſozs, 
Cr. -- Time out of Mind, were ſeiſed of the Parſonage of Hatfield, and a Farm in 
a the fame Pariſh, called Downhall Farm, together. OR 
The Pꝛiozp being under two Dundzed Pounds per Annum, Was given to 
the King by the Statute of 27 H.8. the King gives the Parſonage and Farm 
to the Abbeſs of Barking, the Abbels lurrenders all to the King. The Que⸗ 
ſtion is, whether theKing, and thoſe that Claim under him, ſhall hold this 
Farm diſcharged of Tpthes, bp Fozce of the perpetual Anitp. | | 
judgment. And it was adjudged againſt the Plaintiff, and a Conſultation granted, 
bp the unifozm Conſent ok all the Judges. y 
This Caſe doth conſiſt of two great Points, ag thep ariſe in oꝛder of Time. 
1 Great Point, The firlt great Point is, Whether as this Caſe is, and ag it is pleaded, 
r this Land ought to be diſcharged of Typthes, though it had come to the Ring 
otily by the Statute of 31 Hen. 8. that is to ſap, that it had never come to 
the Pꝛiozels of Barking, by Reaſon whereof, and of her Surrender, it was 
veſted in the King, by the Statute of 31 Hen. 8. | 
And J am of Opinion, that in that Cale thep had not been diſcharged. 


The 
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Gerrard & Hilderſham. 5 
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The fecond great Point is, Whether upon che whole Matter, and the Con⸗ 
ſideration of a double Means Whercbp it came to the King, viz. by 27 H. 8. 
from Hatfield, and bp 31 H.8. from Parking, and upon Conſideration of both 
thele Statutes, this Land onght to be dilcharged bp this Unity of Tythes. 
And Jam of Opinion, that it is not dilcharged. | 

Now the firif great Point J do ſubdivide into four pctty Points, which do 
all conclude to the Judgment of the firſt great Point. 

Firſt, whether the Appꝛopziation in this Caſe came to the King, and re- 
mained in him a Parſonage appꝛopziated by fozce of the Statute of 27 H. 8. 
oy, as well as the like Appzopziations did by the other Statute of 31 
H. 8. 

And Jam of Opinion, that it came to the King Appꝛopziate, and ſo re- 
mained in him by fozce of that Statute onlp: Poz if that Were not lo, the 
Appꝛopziation had been diſſolved ipſo facto, by the Diſſolution of that Abbey, 
and ſo had not come to the King, noz the Abbels of Backing from the Ring, 
no2 from her again to the King. | 
The ſecond Point, Whether Unity of Parſonage appꝛopꝛiate Land, and 
having been in a {mall Abbep Time out of Mind (as in this Caſe it was) 
and lo coming to the Ring by the Statute of 27 H. 8. only, doth wozk a Dil⸗ 
charge of Papment of Tpthes. 

Aud J am of Opinion that it will not. Wherein we will ſpeak of Dic- 
charges of Tythes in general, within that Law of 27 Hen. 8. which ſtand 
clear With that Law, and which nor, LN 

The third Point, Whether the Clauſe of Diſcharge of Papment of Tythes 
contained in the Statute 31 H. 8. can be extended to the (mall Abbeps, and 


their Lauds which came to the King by the Statute of 27 l. 8. onlp, oz not. 


And J am of Opinion that it cannot extend to them. 
The fourth Point, as this Caſe is pleaded, that is to ſap, repeating only 
the Clauſe of the Statute 31 H. 8. that gives the Diſcharge of Papment of 
Typthes, without mentioning either their Pꝛeamble, oz anp of the other Clauſes 
that reker and reſtrain that Statute to thoſe Abbeps that came to the King 


after the fourth of February, 27 H. 8. Which excludes this Abbep. So that 


now this Clauſe may ſeem as general to the Court in Meaning, as it is in 
Letter, ſo that it map comp2chend as well thoſe Abbeps that came by the 
Statute of 27 H. 8. and ſo betoze the fourth of February, &c. as well as af- 

ter, whether now the Court ſhall judge upon that Clauſe of the Statute of 
31 H. 8. only without taking Knowledge of the other Parts of the ſaid 
Statute, which gives the Clauſe another Conſtruction, than by it lelk alone 
it ſhould have, | | 


And J am of Opinion, that the Court ſhall take Notice of the whole 


Statute (though Part be omitted material) and judge acco2dingly. And 


that thercfoze ik it had not come bp Barking, and ſo Within the Statute of 
31 Hen. 8. the Court could not relieve it by this Clauſe, as general to all 
Abbeps, by the Advantage of the Generality of the Clauſe, (as it is deli⸗ 
vered in Pleading) lo this Point is handled, as though it had not appeared 
to come to the Ring by Barking, ſcilicet by 31 H. 8. but only bp 27 H 8. be- 
rauſe as the Clauſe is general, it ſeems to benefit both alike, as well thote 
that come bp the 27 as 31 Hen. 8. though in Truth, and upon the Conſidera- 
tion of the whole Statute of 21 Hen. 8. it doth not ſo. 
Now co the firſt Point, or Queſtion of the firſt great Point. 
It is true, the Appꝛopꝛiations are not regularlp grantable over, neither 
can thep endure longer than the Bodies, whereunts they were firſt App2o- 
pꝛiate; whereof the Keaſons are, becauſe it carrics not only the Glebe and 
Tpthes, (which thep might grant awap) but it doth alſo give them the 
Spiritual Fungion, and doth make the Parſons of the Church, and doth 
ſupply Inſtitution and Jnduttion, which being the higheſt Parts of Truſt, 
cannot be eſtranged, and therefoze the Jnſtrument of App2optiation runs in 
theſe Wozds, that they and their Succeſſo2s (not their Aſſigns) ſhall be 
Parſons, o2 by Peripraſis hold the Church in pꝛoper Uſe. Now pet, by Par⸗ 
liament Appꝛopziation map be — But the Queſtion is, whether 
| Riz — he 
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William Wright ver /. 
Gerrard & Hilderſham. 


2 Cr. 608. Ant. 304. 


2 Cr. 608. Ant. 148. 


Ant. 304. Raſt. Ent. 
488, 


the Au of 27 gave them unto the King in Stat, of Appzopziations. A 
gainſt which ir is objected, that the Statute hath not the Wozd of Appzo- 
pꝛiation; which in a Thing of lo ſingular Nature, and ſo fixt to one certain 
Body, in point of Care and Function, and ſhall not be taken Within the 
Meaning of the Law, without (ome perfect and proper Wo2d to carrp it. 
Secondly, it is objected, that the Opinon in the Biſhop of Canterbury's 
Caſe, Co. lib. 2. fo. 47. b. that all Ampꝛopziations had been diſſolved upon 
31 Hen. 8. if the Clauſe of Diſcharge of that Statute had not been. To this 
an An(wer hath been endeavoured, that the Statute gives to the King their 
Tpthes and their Land Which carrp their Glebes, whis is. the whole Par- 
ſonage ſap thep: But J allow not this Anſwer. Foz theſe Wozds may 
well be taken ko: Common Lands, and Tpthes, fo2 Poztions of Tpthes di- 
vided from the Paſtozal Charge: Foz it lhall never be underſtood that the 
Appiopziation ſhould be diſſolved, and the Church made Pꝛeſentative, and 


pet by the ſame Statute, both Glebes and Tpthes ſhould be taken from the 


Church and and given to the Ring. Fo2 this were as much as is ſaid of 


Julian the Apoſtate, that he dtd occidere, non Presbyteros, ſed Presbyterium. 


But J hold, that Appꝛopziations are well given to the King ; and that 
bp a Wozd pzoper enough. Foz the Statute gives (Inter alia) the Churches, 
Chapels, Advowſons, and Patronages of ſuch Monaſteries, which muſt 


be underſtood their Churches, as thep Were in them either App2opziate 


where they Were lo, oz their Advow9\ong- where thep were not; otherwiſe it 
were a meer Tautologiſm, Fitzh. N. Br. 32 G. Eccleſia & Rectoria, are Synony- 
ma, and Wozds of appꝛopziating, are that thep map hold Eccleſiam & Recto- 
riam in proprios uſus, as Greendon's Caſe is. Again, this Statute gives all 
thoſe Monaſter ies Whereof the Poſſeſſion did not exceed two Yundzed Pounds 
per Annum, fo Whatſoever made to that pearly fievenne Was meant to be gi⸗ 
ven to the King, And it was noto;ious, that a great Part of their pearly 
P2olits, did conſiſt in App2opziations ; fo2 it Was caſte fo2 them to get Ad- 
vowſons, and as eaſte to get them Appꝛopziate. . 

Allo it Was the clear Purpoſe of the Statute to give the King all that 
thoſe Abbeps had, and therekoze the Saving doth exclude the Founders, Pa- 
trons, Donozs, cc. But if the Appꝛopziation ſhould be diſſolved, the Gi- 
ver ſhould be reſtozed to his Patronage ; and Pridle's Caſe, Co. lib. 11, 13, a, 
laps, that Appꝛopziations in Keputation paſſed both bp the Statutes of 27 


& 1 Hen. 8. 

Allo note, that the Statute 31 Hen. 8. recites the Surrender befoze made 
of divers Abbeps, and & inter alia, ſo all their Churches, Chapels, Ad. 
vowſons, Patronages (and names not Appꝛopziations there) but in the 
Purview gives App2op2tations by Name, in majorem Cautelam, as being 
granted befoze in true Meaning, though it is true, that ſuch G2ants oz Sur: 
renders Without the Statute, would not have carried App2op2iations. There: 
foze by the Wo2d Churches, the Appꝛopziations were conceived to be gran- 
ted, and fo ſettled by the Statute ; and therekoze the pleading is, Virtute ſur- 
ſum redditionis præd. ac vigore Stat. &c. oz the Statute gives not in Intent, 
but doth velt only, faving this ſpecial Caſe, which J note, becauſe it is a 
fngular Caſe. | Ts e 

And upon this J obſerve further, that all the Appꝛopziations of Abbeys 
that were lurrendzed between Twentp ſeven, and Thirtp one H. 8. were ipſo 


facto diſſolved, with the Diſſolution of the Cozpozation, and Were p2eſenta- 


ble and might have new Incumbents. But as ſoon as the Statute of 31 


H.8. came the Appzopziations Were reſtozed and given to the King, and 


S cond petty Queſtion 
of the firſt great Point. 


the Jincumbents outed. 
And touching the Opinion befoze mentioned, J wonder from whence it | © 
ſpzang; fo2 ſince the Bodp of the Statute of 3x Hen. 8. gives App:opzia- | * 
tions by Name, what needs the other Clauſe fo2 that Purpoſe? And if a | 
Bp⸗Claule can do it, why ſhould not the main Bodp? So that Conceit is vain, | - 
Now to the ſecond Point, oꝛ Queſtion, of the firſt great Point. This Sta- 
ture Hath no Clauſe fo2 Diſcharge of Papment of Tpthes, as that of Thirty 
one 


4 


.* 
eng % 


* 
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one of Hen. 8. hath, neither any thing to give Colour to it, other than the 
Ciauſe, that the King thall have the Lands, Ec, in as large and ample 
maynecr as the Abbots held the ſame, CET 

Now there are five days, oz Means, whereby Abbey Tands are holden 
diſcharged of Tpthes, that is to ſap, Compoſition, Bull oz Canon, Ozder, 
Pzelcription of Diicharge, and Unitp of Poſſcſion of Parfonage and Yand 
Time out of Mind, together with Papment of Tpthes. Of theſe five, the 
four firſt Diſcharges the Abbots tyemſelves had, oz might have them, but 2 co. 47. b. 11 co. 
the fifth was no Dilcharge in the Yands of the Abbeps, but it made a Dil 44. Jones 3. 2 Cr. 
charge of Papment of Tpthes to the King, and thoſe that claim under him 
| bp the favourable Conſiruction of that Clauſe of 3: Hen. 8. fo: ſo much as au, 253. 
| that Clanſeertends to, which Opinion was long controverted, being confeſ- 
| ſed of all Hands, that it was no full and perkeg Diſcharge in Law: So 
then it follows, that thefe Lands can receive no good by this Unitp, unleſs 

they be within the Kelief of that Clauſe of 3x whereof we ſhail ſpeak here⸗ 

after. | ON. 
Now of the other four, the firſt thzee, that is, Compoſition, Bull oz Canon, bod. 311. i Cr. 4235 

and Ozder were granted and ac red unto the Body of the Monaſtery, and 913. 39.324. 

were granted unto them as Perſonal Pꝛzivileges, in reſpect of their Spiri- 
| tual Abilities oz Funatons, and their Capaciip of Tpthes, and Diſcharge 
ok Tpthes fo2 that Cauſe: And therekoze theſe had ail vaniſhed and expired 
with the Diſſolution of the. Bodp, if they had not been pzeſerved to the King 
aand his Patentees by that Clauſe, But Diſcharge of Tpthes of the Lands 
{ of Monaſteries by Pꝛeſcription is of another Nature; koz having been al- 
{| Ways (as Peeſcription pꝛelumes) in Spiritual Hands, the Law judgeth 
that it was never charged with Tpthe; as the Pleading is, that the Lands 
| Were immunes a ſolutione decimarum negative, non privative, ſcilicet, uncharged, 
not dilcharged, as if thep had been once chargeable: The Keaſon whereof 
was, that being Spiritual Perſons, thep were able ta miniſter to themſelves 
Spiritual Kights, and therefoze perfozming Officium thep might retain Be- 
neficium : And this Non-charge ſtanding upon Pzeſcription was inherent ta 
the Land, not as a Thing given, but as a non ens, Lands that never pielded 
= CTythe, and Land ok the little Wonaſteries lo free of Tpthes, the King by 
the Statute 27 Hen. 8. and his Patentees were to hold free, not by Keaſon 3 
ok any Pꝛivilege which did need to be pꝛeſerved by anp Statute, but ever ' © #* 
> bythe Gant of the Land by anp kind of Convepance. 
And therefoze though J laid, that Diſcharge of Bull o2 Compoſition Was 
do die with the Cozpoꝛation, pet it it were once run out Time out of Mind, | 
At was then to be pleaded and uſed as a Non-charge, by Pzeſcription, which jones 3. 11 Co. 14. b 
was a Title of Diſcharge by the Tempozal Law, and if it were impugned, Jen. n 
it was to be dzawn by Prohibition to a Trial at the Common Law, and 
this without the Help of any Statute. And therekoze in the Biſhop of Win- | 
cCheſter's Caſe it was relolved, that the Biſhop holding Lands of his Biſhop- an. 42. 1 Ce 
| > rick, diſcharged of Tythes by P2eſcription, his Farmer being a Lapman, ſhall # #3 
have a Prohibition foz his Diſcharge ; and (o ſhall the Biſhop have himſelf 
though he be a Spiritual Perſon, And pet Biſthopzicks, and their Lands, 
aare in point of Diſcharge of Tpthes at the Common Law, out of all Sta- 
=» Cukes: So then, the Concluſion is that of the five waps of Diſcharge of 
- » Tythes, thee, that is to ſay, Ozdcr, Compoſition, Bull o2 Canon, are pꝛe⸗ 
llerved and kept alive by the Clauſe ok Diſcharge in the Statute of 3x Hen. 
8. and a fourth, which is Unitp, is created by that Bzanch, and the fifth, 
> Which is Pꝛelcription, ſtands bp rhe Common Zaw, and hath no nced no? 
ule of any Statute, | | 
MNNom to the third Queſtion of the firſt great Point, the Lands of the (mall rue n petty Que: 
Abbeps coming to the King by the Statute, made at the Parliament hol- tion of the ti:it great 
den February 4. 27 Hen. 8. cannot be aided by the Bilſcyarge of Tpthes in 2 5 $2: 
he Statute of 31 Hen. 8. fo? firſt, all the ſmall Abbeps ſhall be ſaid to the 

King the firſt Day of the Parliament, (cilicet, Feb. 4. acco2ding to the Kuſc Ant. 222. 

pk 33 Hen. 8. becauſe Acts take effect the firſt Dap of the Parliament. 


Then 
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Then take the Whole Statute of 31 Hen. 8. and pou ſhall find, that the 
Monaſteries therein mentioned, are divided, both in the Pzcamble, Pur- 
views and other Bzanches, into theſe that come to the Ring. fince (that is 
after) 4 Feb. 27 H. 8. ag it Were de induſtria to exclude the little Monaſteties 
given by that Statute, and that thoſe ſhould come to the King after the Sta- 
tute of 31 Hen. 8. = 39] ED 

And co he p2oceeds in that Claiiſe, that puts them in the Survep of the 
Court of Augmentations, and in the other Clauſes alwaps uſes the laid late 
A bbeps which reſtrains them; and even in this Clauſe of Diſcharge, though 
there is in the Bodp anp Monaſteries indefinite, pet the Pzeamble of that 
Clauſe recites where divers of the ſaid Abbeps enjop their Lands diſchar⸗ 
ged of Papment of Tpthes : Be it therekoze, Fc. that the King, Mc. ſhall 
hold diſcharged of Tpthes as the ſaid late Abbots, Ec. did, koz the Pꝛeam⸗ 
vle is plainlp reſtrained to the Abbeps in that Law and the Jurvicw (be 
it therekoze) depends upon the Hicaſon ok the Pꝛeamble, and the ſaid Abborg 
in the Concluſion reduceth it to this, that the Land of any Monaſteries ſhall 
2 Co. 47 2. be holden diſcharged as the ſaid Abbots (ſcilicet, mentioned in this Law) 

held them; and this Caſe is in Effect judged in the Biſhop of Canterbury's 

Caſe, where it is judged, that Lands of Chantery coming to the Crown by 
rhe Statute of x E. 6. are not within the Reliek of this Clauſe fo2 thzee Hiea- 

ons. | IQ: | . 
2 that a Bzanch ok a Statute, ſhall not be taken larger than the 
Bodp. . 

Secondlp, that Chanteries being in the King by one Ac of Parliament, 
hall not be judged in him by another. | 
Thirdlp, that rhe Fozm of Pleading was never ſo, the King wag ſeiſed 
by fozce of both Acts; all Which fits this Caſe. And pet moze (as hath 
been laid) the Lands of 27. H. 8. are by expꝛels Terms excluded out of the 
Statute of 31, which is not ſo in Canterbury's Caſe, and ſo 10 Eliz, Dyer 341. 
kon the Point of Leaſes. F 5 
Fourth petty Queſtion deo to the fourth Queſtion of the firſt great Point, ik this had been a 
ny ay ont. particular Statute, whereof the Court could take no other Knowledge but 

1955 as it was pleaded, this Clauſe muſt have been taken generallp fo2 all Mo⸗ 

naſtery-lands ; becauſe there was nothing in the Plea that reſtrains the Ge- 
neralitp of the Wozds, and the Defendant might at his Choice, either plead 
that there Was no ſuch Act of Parliament, o elſe might ſthew the farther 
Additions, and that in another Term; as if a Man ſhould plead a Deviſe 
ro him and his Yeirs, and the Deviſe indeed is ſo in Wozds, but then goes 
on, and adds, that ik he die without Jſſue, it ſhall remain over; the Ad- © 
verſarp map either traverſe the Deviſe generallp, oz ſheW the Addition; but 
being a general Law, the Court may take Knowledge of the Whole. But 
then though it be a general Law, if it be miſ-recited the Court ſhall take 
Zinowledge ok it, as it is reſolved in Partridge and Croker's Caſe, Plow. 84. 
and Lozd Cromwel's Caſe, Cook, lib. 4. fol. 14. But note, in the firſt of thole 
Cales, the Statute Was pleaded made at a Parliament, when there was 
no ſuch Parliament; and in the other the Subſtance of the Statute was 
mil:recited, ſo both appeared to the Court Falſe. But in this Caſe there is 


Plo. 131. a. nothing pleaded Falſe, but only there is an Omiſſion of ſome Part ok the 
Statute that map give another Senſe to this Clauſe, 
Velv. 106.] Now then this being a general Law, there was no nced to plead it, no! 


anp Part of it, no moze then When pou plead a Feoffinent to uſes, to ſay, | 
that virtute cujus, & vigore Statuti de uſibus, though the Uſe of Pleading be o; 
fo2 when pou have laid down the Caſe, the Court in general Statutes makes 
Application of the Law without pour Help. So then, fince he hath Þ 
in this Caſe recited ſoine Part of the Law, which he nceded not have done, 

and that trulp, pou ſhall not require at his Hands to repeat either the hole 
Law, Pzcamble and all, oz elle at his Peril to cull out all Parts that a Þ * 
material to give Conſiruction to that Part that he pleads; fo2 that is the Oi⸗ 
ſice of the Court, and not of the Partp. 3 a i 


The ſecond get Now to the ſetund great Point of the Caſe, the Judges muſt be very Con: | | 
ſiderate, not to extend the Diſcharge of Tpthes, by wap of Unitp, bepond Þ. 

the Bounds whereok it hath gotten Poſſeſſion, fo2 divers Keaſons, ; 7 
| ; Fir 5 
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Firlt, it is no Friend to Licligion; koz it takes awap the Noucithmenr 
and Keward of Learning, and Juduſirp of Church⸗men. 

Secondly, it i» againſt Common Right, and the Common Taw of EN G- 
LAN'D; fo; acco2ding to them it is vo Diſcharge. 

Thirdlp, it is an Accroachment, even bepond the uſurped Authozitp of 
the Ste of Rome, by which it was no Diſcharge. 1 

Fourthlp, it was ſuch a Bear's Whelp, as it was an Age befoze it would 
be bought in anp Shape, and pet when all was done, it wag caſt into a 
Fozm of Pleading, which departs from the Kules ok all Azt of Keaſoning : 
| #03 it is pleaded thus foz Example. The Pzioz of Hatfield, &c. Time out 
| ' of Mind, was ſeiſed of the Parſonage and Land, ſimul & ſemel, & ratione in- 
Ia «de held the Land diſcharged, t. And pet pou map not deny the Argument, 
which muſt be; that Auitp by Pzeicriprion diſchargeth, though it be con- 

keſſed to be falſe. And if pou ſuppoſe the Major, and turn it into a Syllogiſm, 
= you are not allomed to deny it as to demur in Law upon it, pet whereſoever 
| fluch an Unity is, With a clear Non-papment of Tpthes, Time out of 3 Cr. 206. 
) © Wind, in a Body Spiritual, capable of a Non-charge, it might have been 
* | Haid as an abſolute Diſcharge upon better Keaſon direaly, than to lap it 
2 upon the Unitp ; for the Pzeſumption of a perfect Diſcharge, in that Caſe 
was not doubtful ; fo? in Pridle's Caſe, Co. lib. 11. fol. 14. it is trulp ſaid, 
that an Unity and a perfect Diſcharge by P2efcription map ſtand together, 

* Nom then it is agreed, that Where the Unity is ſuch as is allowed fo2 
| F Diſcharge, it is not ſo allowed fo? it ſelf, and of its own Strength, but in 
» © Contemplation of a true Diſcharge, which, in ſuch Confuſion of Poſſeſſtons 
» | aud Paivileges of all Natures, may Well be concetved, though it cannot be 
„ | c:wed. Now that Pꝛeſumption fails in this Caſe, fo2 where there are four 
) | Ways, as hath been ſaid, fo diſcharge Abbep Tands of Tythes ; that is 


p to ſap, Ozder, Compoſition, Bull oz Canon, and Preſcription; all theſe map 

be pzeſumed to maintain the Diſcharge by Unity, where the fame Bodp of 
the Abbep continued ſeiſed, both of the Parſonage and the Land, from be- 

b pond Memozp, till the Statute of 3x H. 8. fo2 then that Statute, and the 


: Clauſe of Diſcharge thereof did attach uponit with full Advantage. But in 

. this Cale, Which is a Novelty, three of theſe Pꝛeſumptions fil with the 
Pꝛiozp of Hatfield, as hath been ſaid, that in Ozder, Compoſition, and Bull Ant. 30). 

d · Canon. i ; i 

e Now if it be ſaid, that if the Abbey of Hacfield were diſcharged by Pꝛe⸗ 

s | Ccription, that that remains, J anſwer, that if it be fo taken, it makes 
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„ erzpzedn againlt the Plaintiff, ko: that Diicharge is ſufficient of it ſelf, ac- #3 
it coꝛding to the Courſe of Common Law, and hath no need of the Help of anp $ 
it | Statute, as hath been ſaid, and therefoze cannot be admitted, in Underſfand- "001 
e ing to maintain an Unity, which hath no Fozce but bp the Statute ok zr. J 


daz Fiction is never admitted Where Truth map wozk;, as where Ceſtuy que Aut. 160. 
- | uſe, and his Feoffee join in a Feoffment, it ſhall be the Feoffment of the 
« Feoffee. So where in Pridle's Caſe it hath been ſaid, that an effeaual Unitp 

muſt have four Qualities ; that is to ſay, it muſt be perpetua, æqualis, legi- 11 Co. 147 b. 


. * 8 * 
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5 tima, & libera; pou muſt add unto it a fifth, that is, it muſt continue in the 2 Cr. 453. 
2 | ſame Bodp, oz elſe the Pꝛeſumption of true Diſcharge” ceaſing, loſeth his 

” | Fozce. And J am of Opinion, that if in this Cafe the Plaintiff ſhould lay 

= the Diſcharge bp Pzeſcription, that the Defendant might avoid it by ſhew⸗ 

e 


ing, that the Abbep was diſcharged by Ozder, Compoſition, oz Bull, within 
$ | the Time of Aemozy, oz at leaſt it were a great Evidence foz him, 
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TY Kibbet verſ. 7 2 
PF! | Lee, N 
( 389 ) 4 Kibbet verſus Lee. 5 
„ 17 Jac. Rot. 1880, 0 0 
Midd. Homas Kibbet bꝛaught an Ejectione firmz againſt George Lee {02 certain 
=; 1 9 Lands in Huntington, of the Demiſe of Thomas Lee. Upon Jſſue not 


Winch. 83. Pot. 349. Guiltp, the Jury found that George Lee, Father of rhe Leſſoz and of the 
Bekendant, dis by 4ndenture covenant to ſtand ſeiſcd of the Lands in Que- 
ſtion, to the Uſe of himſelf fo2 Like, and akter his Deceale to che Ute ok George 
Lee 3is San and Heir, which 1s now the Defendant, and the Ycirs of his 
VBodp, the Remainder to his awu right Heirs. P2ovided neverleſs, that if 
George the Father, thould at anp Time during his Life, be minded upon 
anp Occaſton to make void, 02 change the Uſcs, that then it ſhould be lawful 
fo2 him, being in perfect Health and Memozp, bp Writing under his Hand 
and Seal, and bp him delivered in the Pꝛelente of thzee credible Wiineſſe#, 
ro declare that his Will and Pleaſure is, that the ſaid Ales, or anp of them 
ſhould be altered oz made void, and that then and from thencefozt5 the ſaid 
Ales ſhall. be void, and the ſaid George the Father, and all otger, ſhall ſtand 
ſeiſed to ſuch Uſes as bp ſuch Wziting ſhall be limited. And then thep and, 
that George the Father made his laſt Will in Wziting, under his Hand and 
Seal, and therebp did deviſe the laid Tencments to Thomas Lee the Leſſsq, 
and the Yeirs of his Bodp, and fo2 want of ſuch Iſſue, to his Son George in 
Tail, the Kiemainder to his Daughter in Fee, and that the ſame laſt Will wag 
ſealed and delivered in the Pꝛelence of four (naming them) being credible 
Witneſſes, and then George Lee the Father died, and Thomas Lee the poun⸗ 
ger Son entered, end made the Leaſe, upon Whom the Dekendaut George 


Judgment. Lee entered, and ejected him, Er ſi, &c. And hereupon Judgment was 
 Riven foz the Plaintiff, by mp ſelf, Warburton, and Winch, Hutton only differ⸗ 
1e ing. The lole main Queſtion being, whether a Revocation actual, oz an Ac 


The ſole main Que- implping ſo much, map be made by Will, bp Pozce, and within the Meaning 
ti. „ol this Pꝛoviſo. HCN "EY 
Whether an Actual And it Was agreed, firſt, that though the Verdic did not find that George 

K the Father was in perfec Health and Memozp, pet that was well enough; 


of ſuffictent Subſidy Men. 8 | 
10 Co. 143. b. 144. Next it was agreed, that all Fozms and Circumſtances pꝛeſcribed muſt be 
1 Cr. 376. obſcrved, as here it muſt be by Writing, ſigned, ſealcd and delivered in the 
Pꝛeſence of Witneſſcs ut ſupra, which though thep be not all requiſite in a 
Will, as it is a Will, pet as it is a Kevocation within this Pꝛoviſo, it muſt 
have them. Scroop's Caſe. 2 pe I = 
Nom though this be true, it is to be underſtood of Fozms and Cirtum⸗ 
ſtances that are expzeſſed, and not imagined . ih 
oda then here che Will is a Wziting under and Seal, and delivered in 
the Pꝛeſente, Ec. ſo all the expꝛels Circumftances are obſerved. 3 8 
Againſt which it was laid by mp 2B:other Hutton, that it is to be under: 
ſtood of a Deed, accozding to vulgar Specch, and the rather, becauſe in ſuch 
Clauſes the laſt Will is eſpectallp mentioned, | 1 | 
And laſtly, that the Clauſe is, that from hencekozth, that is (ſap they) 
from the ſealing and delivering, the old Ales ſhall be void, which cannot 
be in Caſe of a Will, which is ever revocable, and takes no Effect till Death, 
nor in this Caſe, which was ſo far agreed, | 
But it Was anſwered by the Court, and ſo reſolved, though Uevocations 
muſt obſerve the Circumſtances that the Owner impoſeth upon himſelf, as 
hath been ſaid, yet no moze ſhall be impoſed upon him, but his Power ſhall 
Co. L. 237, A. be taken favourably as agreeable to Nature, that every Man have free 
Power over his own, which is the eaſon that the latter Aa, that 1 
1 ſtan 


ſence of ſuffictent and credible Perſons, Otherwile if it Were in the Pzelence 


Provilo!Dy.314 p.97. £02 it ſhall be p;eſumed, except the contrary be ſhewed. And ſo fo2 the Pze- 
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e 4 Long verſus : 


Hobart. 


— 
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ſtand with the kozmer Uſes, is conſtrued a Lievocarion, though acco2ding to 
the expꝛiels Word and vulgar Scule it is none. Scroopes and Fitz Williams Co. 173. b., 6 Co. 
Cale. Tllo where a Condition Tiſpenſed oz extinc in Part, extinguiſhes 14 a. 
wholly, as being odious in Law, the Cale of Nevocation is clean contra⸗ 
rp; ko; if the Power extend to 100 Acres, and A make a Feoffment of 10. 1. 173 b. 
J map neverthelels revoke fo2 the reſt. So the Power ok Revocation is Co. L. 274. 
to be taken liberallp, and the Execution of it favourably. Now then fo2 the 
Clauſes [Then and hencekozth] they are Surplulage, and of no Fozce, Foz 
the Power of fievocation is perfect and compleat befoze thep come to thoſe 
Words, in theſe Wozds, [that if it be his Pleaſure to revoke them, he map 
by yis W2iting, Ec. declare them void] and then Wozds needleſs ſhall not 
impeach a Clanſe certain and perken without them. And pet further, be- 
ing trulp conſidered, there is no iepugnancy in them; foz my Meaning is, 
that he ſhall have Power to declare them void accozding to his Pleaſure, 
that is, acco2ding to the Nature of his Declaration in Law, which in Caſe 
of a Will is from his Death, oz accozding as he ſhall expreſip appoint che 
Time. And therekoze ik in this Caſe George Lee the Father had made a 
ſimple Mziting of Declaration, and not in the Manner of a Weed, to anp 
certain Perſon, that his Ales ſhall be void, and had ſigned, ſealed, and de⸗ 
livered it in the Pzeſence of thice credible Witneſſes, and had either in the 
Bodp of the Deed, oz verballp declared, that it ſhould take Effeck upon an 
Hundzed Pounds paid, oz at his Death, and not befoz2e z that this ievoca- 
tion ſhould be good, and pet ſhall not take Effect from the Making but from 
the Time appointed, within theſe Wozds: [Then and from Hhencefozth] 
whereof it follows, that the fo2mer Eſtates being revoked, the Will is good 
koz the Whole, wozking as a Will, which maintains the Judgment. But 
if the Land had been holden bp Knight-Service, and the Deve to a Stran- C ,, 3. 
ger, it could have carried bur two Parts as a Will, and by Fozce of rhe 
Deed of the Covenants it could carry nothing to a Stranger; and if the 
Land had been ſo Holden and deviſed ro che Son, as it is here, it can car- 
rp but two Parts as a Will, and J doubt, it could not have carried all ag 
a Declaration of nem Uſes upon the Power of the Covenant; fo? ünce this 
Devile (it it ſhould wozk ſo) cannot take Effect during the Life of the De- 
- viſoz and Covenanter, it amounts to no moe, than as if a Man ſhould co- 
venant, that after his Dath his Heir ſhould ſtand ſeiſed to the Uſe of his C. El. 232. Swinb. 
pounger Son, which J hold to be void. | 8 


( 390 ) Windſmore verſus Hobart. Ejegion 


B. R. Tr. 27 Eliz. Rot. 850. 


"Homas Windſmore, Leſſee of Edward Long, Plaintiff, and Nicholas Hobart Hutt. 87, 38. Meſme 
1 Defendant, in Ejectione firmæ, fo: Land in Polſholt, in Com. Wiles, Iſſue 57, 62% 55 . 
not Guilty; it was found by a Spectal Derdia, that William Yo:d Sturton was 154. Ow». 38. Jon. 
ſciſed in Fee, and that 24 Maii, 8 H. 8. Per quoddam ſcriptum ſuum indentatum, 27: 3'5; Me: 395.2 
ſigillo ſuo ſigillatum, dimiſit cuidam Thomæ Hobart tenementa pred. habend. eidem L. . a. 54 Vis. 
Thomæ & prafato Nicolao Hobart, ac quibuſdam Johanni Hobart & Henrico Ho- 
bart filiis prædict. Thomæ pro termino vitæ eorum & alterius eorum ſucceſſive, diu- 
tius viventium. William Toꝛd Sturton granted the Heverſion to Thomas Long and 
his Dcirs, who deviſed the Neverſton ro Edward Long, the Aeſſoz in Tail, 
and died; Thomas Hobart and Henry Hobart died, and Nicholas and John ſur⸗ 
vived, and the Teſſo2 entered, and made the Leaſe to the Plaintiff, and the 
Dekendant entered. 5 

And in this Caſe, Judgment was given fo2 the Plaintiff, after lang De⸗ jodg went. 
bate, and upon great Conſideration, whereof the Kraſons were; frſt, chat A 172 Co . £5 5. 
none could take by the Deed immediatelp, but Thomas Hobart, becauſe he 83 1 
was only Party ro the Deed, and the reſt not named, but bp the Habend. 2“, F114. 34 b. Ac- 
then thep cannot take but by the wap of Rem. which cannot be joint, be- phe noon 0 
cauſe of the Wo?ds Succeſſive, &c. And in Succeſſion thep cannot take, foz Py. 361. a. Mo. 637. 
the Uncertainty who ſhall begin, and ho ſhall follow, Which in the Caſe, . 35 
8 El. Dyer 163. is aſcertained by the Clauſe Succeſſive ſicut nominantur in 

arta. 


Si Greenwood 


9 \ 
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Greenwood 7? 


314 , verſ. Tyler. 
Error, „ Greenwood verſus Tyler. 
. Tr. 16 Jac. B. R. Rot. 1089. 


palm. 29. 2 Cro. 


32 H. 8. cap. 28. 
Ant. 313. 


differing from the 


22, 23, 388. 
2. 
2 Cr. 153, 564. 


356. 


4 
3 Cr. 564. 


Meſme Ca. Hut. 87 


Cr. 564. 2 Leo. 1. 
Vaugh. 261. 3 Cr. 
Ant. 313. Ow. 38. 
Gudb. 51. 


563. m' 2 Ro. R. 366. 


m' © Dy. 361. a. 2 


Ow this Term, Mich. 18 Jacobi, by a W121t of Erroz ont of the King's 
Bench, came this Cauſe befoze us. Robert Greenwood bought an E- 
jectione Firmæ againſt John Tyler, of Lands in Box in the laid Countp ; and 
upon Jſſue not Guilty, a ſpecial Verdict was found, Que Anthonie Long & 
Alice fa femme fueront ſeiſi in fee, in droit Alice del dits tenements in que &c. & 
ſic ſeifit. 20 Aug. Anno 2 E 6. un Indenture fuit feit enter le dit Anthony Long, & 
Alice ſa femme del un part & un John Fiſher del auter part per que les dits Anthon 
Long & Alice fi femme demile & leaſe al Farme per Indenture al dit John Fiſher 
& Anne ſa femme & Johanne lour file les dits tenements in le Count mentioned. 
Habend. les dits tenements al John Fiſher & Anne ſa femme & Johan lour file & eo- 
rum diutius viven. ſucceſſive a feſto S. Michaelis Archangeli, donque prochein en- 
ſuant le date del dit Indenture uſque le fine & terme de lour vies naturall, rendant 
proinde annuatim durant. vitis ſuis ut predict. eſt le yearly rent de 13 8. 4 d. oveſ- 
que un harriot de lour beſt animal poſt eorum deceſſum ſive exitum, Anglice going 
out cujuſlibet eorum : ove Covenant de part John Fiſher & ſa femme & Johanne lour 
file de payer touts free Gients & autres Charges and Duties iſſuant hors de ceſte 
terre durant lour vies ut profertur apres le feaſt de S. Michael avant dit, & dit An- 
thony Long, & Alice ſa femme delivered Seiſin in perſon al dit John & Anne 1a 
femme & Johanne lour file ſolonque le forme & effect del dit. Indenture. Anthony 
Long, moruſt & Apres Alice fa dit femme rcceive le fient del dit John Fiſher, & 
puis ceo les dits John Fiſher & Anne ſa femme moruſt, & Johanne lour file en- 
ter; apres que le dit Alice puis ſa Acceptance del dit rent enfeoffa Henry Long in 
Tee ſouth que le Defendant Claim. Et la dit Johanne la file que eſt unc. in vie priſt. 


®* a Baron un Anthony Tyler & ils leſſant al dit Robert Greenwood prout in the count 


del Ejectione Firmæ per que le dit Robert Greenwood fuit poſſeſſe tanque fuit Eject 
per le dit John Tyler ſurque fuit adjudge in banc le Roy pur le dit Robert Green- 
wood le Plaintiff in le Ejectione Firmæ & ſur ceo de Defendant John Tyler port bre. 
de error. | „ 
En bank le Roy ſur grand debate de le cauſe fuerunt ceux points reſolves com fuit 
report a nous. 


1. Attorney, or the 1. Que le livery & ſeiſin fait per Anthony Long & fa femme in perſon puis le 
Party, makes Livery 


Feaſt de S. Michael ſecundum formam Chartæ fuit bon Auterment uſt eſte fi le live- 


Deed. 2 Cr. 563. Cr. Ty de ſeiſin uſt e fait per Attorne ſolonque le Caſe de Buckler & Harvey 2 Reports 


Car. 95. 2 Ro. 828. 
Hetl. 20, 21. 1 Cr. fol. 5. OU devant le Feaſt 


2. Que Anne femme de John Fiſher & Johanne lour file ne puiſſoit prender joynt 
eſtate ove John Fiſher per le dit Indenture de Leaſe, eoque le dit Anne & Johanne 
ne feur. parties al dit Indenture ſolonque le caſe de Winſmore & Hobart donque 
cited. 3 | 

3. Et que Johan Fiſher ne prendra aſcun greinder eſtate que pur fa vie demeſne, 


3 Cr. * Ro. R- & nient per les vies de luy meſme, Anne ſa femme & Johanne lour file eoque ils 


deux fuer. intend de prender eſtate al eux meſmes & pur ceo lour noſmes ou vies 

ne ferr. limitation ou increaſe del eſtate del John Fiſher contra al intention del 
fait. ü | 

4. Et tamen le fait in les premiſes & in le habend. ne ſerra auterment void quoad 

le dit Anne & Johanne mes que le fait al eux donera eſtates en Remainder perforce 

del parol (ſucceflive) limit al eux in le habend. devant le eſtate pur lour 3. vies 

en ceo mention. Iſſuit que le ſucceſſive la va a diſtinguiſh lour ſeveral eſtates & 

ſucceſlive poſſeſſion, Pun puis Vauter. ſucceflive, ſolonque le Caſe 20 Eliz. fo. 361, 

Dyer. | _ | 

: . en ceo de varier del le ſucceſſive in Winſmore & Hobart's Caſe, eo que la lan- 

denture fuit fait inter William L02d Sturton de l'un part & Tho. Hobart del auter 

58: part, & pur ceo le dit it William Loꝛd Sturton leſſa al dit. Tho. Hobard habend. al. 


dit 


1 


i * 
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dit Tho. Hobbard, & Nicholas & John & Henry Hobbard, pro termino vitæ eorum 
& altęrius eorum ſucceſſive diutius viventis | | 

Pur que la le ſucceſſive apres les joynt vies limit ne extend a lour perſons, mes le 
limitation (de ſucceſſive diutius viven.) apres joynt eſtates pur vies limit ore mre. que 
eſtate continue ſi longe come aſcun de eux vive & nemy pur divider les eſtates, mes 
in le principal cas icy le limitation eſt habend el eux 3. noſmant eux & eorum diu- 2 Cr. 565. 
tius viven. ſucceſſive que extend al Jour perſons pur terme de lour vies: Iſſint le 
ſucceſſive eſteant deveanc le limitation de aſcun eſtate iſſuit eſt placed pur divider 
| Teſtate. . 

Ideo in le Caſe de Winſmore ceo ne fait lour eſtate ſeveral quia neſt limit al ceo, 
mes autrement ſerra en ceſt Caſe en variance potius que ceo ſerra al eux un void li- 
mitation ſolonque l' opinion de Juſtice Sanders in Coltheiſts Caſe, Com fo. 29 ſur le 
livre de 17 E. 3. fo. 29. & 18 E. 3. fo. 59. & 39 Aſſ. plac. 20. on le heyre prieſt per 
voy de Rem. quia impoſſible ſur le fait de prender eſtate in poſſeſſion. 

But in Debate of this Caſe upon the Writ of Crroz, We were all of O⸗ _ g FRAY 
- pinion, that there was no material Difference between Windſmore's Caſe and !, 
this, lo that the Judgments could not ſtand bath together. And therekoze 
we adviſed the Defendant to compound with the Plaintiff, in the Wzit of 
Erroz. | 


( 392 ) Sir William Elvis Knight, againft the Arch-Biſhop 


tj | 5 Quare Imped. 
of York, Martin Tay lor and I homas Biſhop, Clerks. 


Paſch. 17 Jac. Rot. $77. 


Ir William Elvis brings a Quare Impedit to pꝛeſent to the Church of Bad- Rotungbam. Jones, 
I worth, and declares, that Sir Gervas Elvis night, wag ſciſed of the 4. Incumbent, Br. 4. 
Mano of Sanby, ta which the ſaid Advowſon is appendant in ee, and held“ 
the ſame of the Ring, and lo leiſed, did pꝛelent one George Turpin his Clerk, 
who was admitted and inſlituted, Te. And the laid Sir Gervas ſo ſeiſed 
was attainted of Felony, and executed; bp Fozce whereof, the King was 
leiſed of the laid Mano ad quod, &c. in Fee, in Night of his Crown, and ſo 
leifed, did gzant the Mano: and Advowlon thereunta belonging, to the 
Plaintiff and his Yeirs, adeo plene & integre, &c. by vertue whereof He cn- 
tered, and was ſeiſed thereof in Fee; and ſo being ſeiſed, the Church became 
void bp the Death of Turpin, Wherebp it belonged to the Plaintiff to pꝛelent, 
and the Defendants did diſturb him, to the Damage ok five Pundzcd Pounds. 
Actio non; confeſſeth the Seiſin of Sir Gervas Elvis, and the Pzeſentation of rue pj., of the Arch. 
Turpin, and the Xttainder and Execution, as the Plaintiff had ſet fo2th In biſhop. Br. Ruare In- 
his Declaration: But further ſaith, that bp vertne of the ſaid Attainder, Om 12 
the Ring was ſeiſed of the Manoz ad quod, &c. in Fee, in Night of his 
Crown, and ſa ſciſed, the Church became void bp the Death of Turpin, 
wherebp the King, ta the Church being void, did p2eſent to the ſaid Archbi- 
ſhop the ſaid Thomas Biſhop, whom he cauſed to be admitted, inſtituted and 
inducted, as it was lawful fo2 him to do: Without that, that the King did 
grant to the ſaid William Elvis the AdvoWſon, prout, &c. Whereupon the 
Plaintiff demurs in Taw generally. | N | 
That he is Parſfoir lmperſonee of the Church akozeſaid, by the Pꝛeſenta⸗ The plea of Biſhop 
tion of the King, and ſays, quod Actio non, becauſe he ſaps, that Gervas El- the Incumbent, | 
vis was ſeiſed of the ſaid Advowſon, ag of the Advowſon in G2oſs, and con- 
feſſeth the Attainder, and that after the Death of Turpin, the King did pꝛe⸗ 
kent the ſaid Biſhop, who was admitted, inſtituted and induced, Te. and 
was Parſon Imperſonee at the Time of the Purchaſing of the Wzit, Ec. with- 
out that that the Advowſon afo:ctaid did belong, and as pet doth belong 
to the ſaid Mano? of S. prout, &c. 
Whereunto the Plaintiff replies, that Biſhop is not Parſon Imperſonee of 
the Pꝛeſentation of the King, prout, Ro petit quod inquiratur, &c. where- 
| 2 | upon 
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f Sir William Elvis Knight, ver ſut Archbiſhop of es 
York, Martin Taylor & Thomas Biſhop Clerks. 


—— 


The Plea of Taylor, 


The firſt Point. 


7 Co. 26 a, 
Ant. 161, 162. 


Ant. 154. 


Ant. 193, 2 Le. 38. 
7 Co. 33. b. ; 


Ant. 162. 


Dy. 48. A. 


— N 
= 


„ K. 


upon Biſhop demurs in Lam, that one John Sidenham Gentleman, Was ſci: 
ſ:d of the taid Mano ad quod, &c. in Fec, ano lo leiſed in the 16 Bear of 
Q. Eliz. bp Andenture, Ec. did grant to Richard Ridley and Eleanor his Wife, 
the laid Advowoſon foz the ther firſt Nvoidances. The Church became void 
by the Death of one Lilly, which Was the firſt Avoidance, Ec, 

To which Church, the laid Sidenham ſeiſed rhe ſaid Manoz, and (having 
no Right to pꝛeſent) did pzeſent one Richard Clifton His Clerk, and the laid 


Ciif:on being gecco; of the ſaid Church, the ſaid Church became void, by the 


Rn of the ſaid Clifton, which Avoidance was the lecond Avoi⸗ 
dance, Tc. 

And the ſaid Sir Gervas Elvis, Father of the Plaintiff, being ſciſed of the 
Manoz in Fee, and having no Night to pzeſent to the ſaid Church, being 
void, did p2eſent to the ſaid Church, being void, the ſaid George Turpin, 
Qui, &c. And that he the ſaid Turpin being Reaoz of the ſaid Church, and 
that the laid Ridley aud his Wite, being poſſeſſed of the ſaid Advowſon, the 
ſaid Ridley dieth, and Eleanor ſurvives, and Was ſolelp poſſeſſed of the Ad- 
bowſon, and firſt makes Marcin Taylor her Exccntoz, and dieth, wherebp he 


was poſſeſſed, and (0 the Church became void by che Death of Turpin, which 


was the thizd Avoidance, Ec. wherebp the Defendant Taylor did pzcſent the 
ſaid Biſhop his Clerk, as it was lawful fo2 him to do, and demands Judg- 
ment, Si Adio, &c. Upon which the Plaintiff demurs in Law generally, 
The fiſt Point is, whether this Plea of the Archbiſhop, to counterplead 
the Title of the Plaintiff to rhe Patronage, be good oz no. 
And J hold it is not good: Wherein let us conſider how it ſtood at the Com- 
mon Law, and what Alteration is made, as to this Caſe bp the Statute. 
And fGrſt, fo: the Common Law it was plain, that neither Ozdinarp, ag 


Ozdinarp, neither bekoze Collation no? akter, no: Incumbent, either of 


his collation, noz of the Pzeſentation of any other, could plead to the Ti: 
tle of the Patronage, whereof the Keaſon was pzegnant, becauſe neither 
of them had intereſt in the Patronage, and therefoze could not diſpute 
that, with which thep had nothing to do; which is the Keaſon that his Col⸗ 
lation by Lapſe (oz befoze the Lapſe incurred, though it be a Wrong) doth 
not diſplace the Patronage, but ſhall be ſaid to be done in the Right of the 
verp Patron, being nothing but Inſtitution and Jnducion, which are his 
Office as Ozdinarp, as well upon Pꝛeſentation, as without, though he doth 
them our of Seaſon, a 8 

And though this ſeemed, and was indeed extreamip milchievous, pet the 
Law would not let in a Thing (o abſurd, and againſt the Law of Nature 
and Keaſon, as to admit tigo to diſpute the Intereſt of a third. 


This Miſchief notwithſtanding. hath a kind of Kemedp in ſome Caſes, 


fo2 if the Quare Impedit were b2ought againſt the Biſhop, and the Incum⸗ 
bent, oz the Incumbent alone, leaving out the Patron, the Incumbent 
might have pleaded in Abatement, that he was Parſon Imperſonee, of the 


Preſentation of ſuch an one, who was alive and not named, and then the 


Wit Gould abate; So that though he could not plead himſelf to the Pa- 
tronage, pet he needed not to anſwer Without the Patron, which could plead 
to the Right of his Patronage, and (o defend his Clerk. | 
But pet there Were two Caſes of Miſchief ſtill, the firſt, ohen the Patron 


was joined, if he would collude oz plead a falſe and faint Plea, and give 


wap to the Plaintiff, the Jncumbent was Without Kemedy, whereof the 
Common Tab took little regard, both foz the Keaſon befoze ſpoken of, and 
becauſe coming in bp him, he Was ſubjec to his Plea, as Leſſee toz Years, 
and could not ſatigfte at the Common Law, | 

And ſecondly, though it were regularlp true, that the Patron was to be 
named, ſo that there was a Means to defend the Title, yet When the In⸗ 


tumbent came in Þp the King, oz Pope, they could not be named; and pet 


though the Miſchief to the Ancumbent was inevitable, pet the Common Law 
would not bzeak her Rules to receive the Incumbent to plead the Title of 
the Patronage, no not in that Caſe. 


This 
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This being lo in the Cale of the Jincuinbent, Who had the whole Jintereſt 
of tyg Church veſted in him, and that by the Pzeſentation of his Patron, 
bp Whoſe Title he was to ſtand oz fall, that he could not plead the Patron's 
Title. Much leſs was the Ozdinarp to do it, fo2 three icalons. 
He had noching to do with the Patronage, neither in intereſt no2 Depen- 1. 
dency, as the Jncumbent hath. : | 
De hath no Medling With the Church, oz the Fruits of it, as the Incum⸗ 
bent hach. And ik the O:dinarp, having collated by Lapſe, could not plead 
the Title of the Patronage to maintain it (as by the Statute appears) much 
lels could he do it befoze the Eapſe incurred. TO.” 
The Law hath pzovided fo? him (ik he will contain himſelk within the 
*Zeunds of an O2dinarp) ſuffcicnt Means to ſave himſelf from making him⸗ 
elf a Oiſturber, and hath Pleas to expꝛels and deduce the lame, which the 
Antumbent hath not. Fo2 if the Jincumbent hath accepred the Dcnefice of 
his Pyeſentatton, that hath no Night. oz will not defend it, he muſt needs 
| be a Diſturber, and yer Was not alloWed to plead the Title at the Common 
Law, And therefoze the O:dinary cannot plead in Abatement, that the 
Patron is not named, as the Jncumbent map; fo2 his Office and Acts are 
not jopned, no; depend upon the Patrons, as the Incumbents do. 5 
Now J hold it not impertinent in this Place, and upon this Occaſion, 
to ſhew, how the Common Law hach provided fo? the Saketp ok the Ozdina- 
ry againſt Diſturbance, if he will not exceed his Office, no: maintain Parts, 
but carry himſelf indifſerentlp amongſt them that pretend to the Patronage 
bk the Church, as he ought to do, being in a ſo.t a Judge amongſt them. 
{ #irft, where it hath been ſaid, that he ought to receive the Clerk of him 
that comes firſt, J hold the Law contary; koz as he may take competent 
Time to examine the Suffictencp and Fitneſs of a Clerk, ſo map He give con- 
* venient Time to Perſons intereſted, to take knowledge of the Avoidance, 
even in Caſe of Death, and where Notice is to be taken, and not given, to 
pkzeſent their Clerks to it. | 
But perhaps, if he do receive the Clerk of him that comes firſt, he map 
quit himſelf of Diſturbance, becauſe he doth nothing but as O2dinarp in 
Law ; bur let him look to his Conſcience, if it be not done bona fide. | 
But if two o2 moze pzeſent, ſo that the Title is become litigious, then Ant. 201. 
cannot he ſafely receive the Clerk of anp, of his own Head, except the Title 
be certain, but hath his Wap of Safety by Jure Patronatus; and When he hath 
uſed the Jure Patronatus, and that finds ko; one Partp, pet he may ſtill receive 
2 8 Clerk if he will, fo: who can let him? But that muſt be at his 
own Peril, Which is Well to be underſtood at a double Peril; that is, firſt, 
that the Title be the better. ET 
Setondlp, That the Patron Whoſe Clerk he hath received, Will plead and 
\ - defend that Title; fo2 otherwiſe he cannot do it, as hath been laid. 
But though after Jnqueſt, in Jure Patronatus, the Ozdinary map acecpt the 2 Le. 168. 
tontrarp Clerk, pet it is againlt Juſtice, and the Intent ok the Law; fo? 
unte it is a P2oviſion meerly koz the Good and Safety of the Ozdinarp, and 
he pzetends Doubt, and therefoze puts the Patron to this Jnquirp, to his 
Charge and Delap to ſatisfie and ſecure him, he ought to judge and receive 
the Clerk acco2ding to that Verdict; and that is the true Meaning of Green's s Co. 25 
Lale, that hath been cited, and of the Books that ſay, that the Ozdinarp 
is to judge of the better Title, that is, not to pꝛejudge of his own Head, 
but ſecundum allegaca & probata, Upon DVrrdict of the Kight given, and found 
= accozding to the Fozm of Law, to give Jnſtitution, Which is his Judgment, 
and the Jnductton his Execution. 
And though it be true, that it is but an Inqueſt of Office, and therefoze 
* | * binds not; J confeſs it binds not but with a Diſtinction, that is, it binds 
not the Patron in his Quare Impedit, but is final, even to the true Patron, 
| | © that he cannot impute Diſturbance to the Oꝛdinarp, following that Derdice, 2 Le. 168, 
TT And therefoze it ought to bind him to follow it. Foz to theſe Purpoles it is 
4 kull Derdict, never to be tried again, as is a Slight found by the 
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pleading of Ordina- 
ries. Ant. 161. 


cap. 7. concerning the 


Coꝛoner's Inqueſt to the Fotciture ot Goods. And therefoze Jam of Opi⸗ 
nion, that 17 tye Patron bzing his Quare Impedic, in that Gale againſt the 
Uſurper, and his Incumbent not naming the Biſhop, and pzoves his Title, 
that he map afterwards have an Anion upon the Cale againſt the Ozdina⸗ 
rp, kor that wilkul Wong, Delay and Trouble, that he hath put him to 
and he ſhall recover Coffs and Damages, not in reſpect of the Value of the 
Church (fo; there is no Damage fo2 that bp the Common Law, but by Weſtm. 
2.) but fo2 the other reſpects J ſpaue ok. But if he name the Ozdinarp in 
the Quare Impedit, he can have ns other Action of rhe Cale; neither ſhall he 


have luch Anion upon the Caſe, bekoze he hath tried his Title in a proper 


Action, and againit the proper Parties, 


But pet in another Point Jam of Opinion, that though but one pzeſenr, Þ 


if the Diſhop make doubt of his Title, as in many Caſes he map juſfily, 
being a Stranger to it, he may require Satiskaction bp Jure Patronatus, foz a 
notatione nominis, it doth not imply divers Parties, as a Juris utrum doth, 
but like a Quo Jure. And therefoze take the Caſe to be, that a Parſon is de: 
p2ivcd by the Ozdinary, oz reads not his Articles; in Which Caſes the 
Church is void, and pet Notice muſt be given to the very Patron koz that 
Time, 02 clic the Lapſe incurs not (which is inconvenient fo2 the Church, 


and a P2cjudice to the Ozdinarp) how ſhall he now aſſure himlelk of a (ug; 


cient Notice? Foz if he give Notice to Him that is not Patron, koz this very 
Turn, his Notice is vain, and the Patron perhaps knows not of the Depzi⸗ 
vation, oz if he knows it, needs not pꝛeſent without Notice given him. 


J hold, that in this Caſe his wap is to award a Jure Patronatus, With ſo⸗ 5 


lemn Pꝛemonitions Quorum Intereſt, and then 4 nquirp being made who is 
Patron, and give him Notice, and ik he pzeſents not within ix Months, 
then the Ozdinarp map Collate, though that ſhall not bind the very Patron, 

pet it ſhall excuſe from Diſturbance upon ſpecial Matter ſhewed; but if the! 
other ſuppoſed Patron p2eſent, and the ſix Months incur, Quære if the true? 
Patron be bound, ſince there was no Notice given him. And Jam of Opi: | 

nion, that though Without Notice, the Patron is not bound by the Lapſe, Þ 
pet that is nothing to ſave the Uſurpation of another pzetended Patron, who Þ 


1s not {ſuvjec to give Notice. 


Thus far of the Matter and Fo2m of pleading koz the Oꝛdinarp and Ju | 


cumbent at the Common Law, 


What Change is made Jow we will ſee how it ſtands this Dap, and what Change is made byÞ 
by the Statute 25 f., the Statute 25 E. 3. Chap. 7. pro Clero, Stat. 3. and what is the true Mean} 
ing and Ule of that Law, Which is thus: When an Archbiſhop, Biſhop o:; 
other Ozdinarp, hath given a Benefice of Night devolute unto him bp LapicÞ 
of Time, and after the King p2cſentcth, and taketh his Suit againſt the Pa-Þ 
tron, who percaſe will ſuffer, that the King ſhall recover without Action tri: | 
ed, in Veceit of the Ozdinarp, oz the Poſſeſſo2 of the ſaid Benefice, thatinſ 
ſuch Caſes, and in all other Caſes like, Where the King's Night is not tri-f 
ed, the Archbiſhop, oz Biſhop, Ozdinarp, o2 Poſſeſſoz, ſhall be received tc} 

counterplcad the Title taken fo2 the King, and to have his'Anſwer, and to 
thew and defend his Right upon the Matter, although that he claim no ß 


thing in the Patronage, in the Caſe afozeſaid. 


The particular Cauſe of this Law, is fo2 the Relief onlp of the Ozdivary 1 


that hath collated by Lapſe, and of the Clerk that is ſo collated, that they 


map both plead to the Title againſt the King, which when pou conſider, it 
was a neceſſary Law, as againſt the King moze than againſt common Pa-, 
trons. Foz the King not being bound by Lapſe of Time, if the common | 


Patron ſuffered a Lapſe, and the Biſhop collated lawfullp, pet if the King, 


pꝛetending Himſelf Patron, bzoughr a Quare Impedic againſt the Ozdinory | 
and Incumbent, there was no Means to2 them to ſave themſelves, ſince} 
they could not denp the Hing's Title, and maintain the Patrons, in Whole} 


Default the Lapſe took Plate; but the Starute gives Nemedies likewiſe in 


like Caſes by expzeſs Wozds, ſo that Caſes of like Nature are rather reme | 
8 5 am 


died bp Letter than Equitp. 
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And thereloze fiſt in the Cale of Lapſe, a common Perſon might by P2a- 
gice have turned out a lawful Collatce in one onip Caſe, and that Was this: 
A common Perſon no true Patron pꝛeſents Within fir Months, and the 
true Patron himlelk p2efents not in Time, whereupon rhe O:dinarp collates 
by Zapſe, agalnſt whom che Þeerevtider bztngs a Quare Impedit, becauſe his 
Clerk Was retuicd, wherein he muff needs prevail it his Title be good. And 
it muſt be taken fo2 good, becauſe neither Ozdinarp no2 Incumbent could 
denn it; koz De non apparentibus & de non exiſtentibus eadem eſt ratio. 
This is one ok the like Cales meant in the Statute. Poz, in all other Ca⸗ 
(es the Lapſe is an equal Title againſt all common Perſons. . | 
But the commonett like Caſe, and that Which extends fartheſt, is the 
Purview: Foz every Incumbent, that is called a Poſſeſſoz, as well by Pꝛe⸗ 
ſentment as by Coliation, is allowed bp the Woꝛds of the Law to counter- 
plead the King's Title, and to ſhew and dekend his own Right upon the 
Matter, though He claim nothing in the Patronage in the Caſe afozcſaid. 5 | 
' Note all the Wozds, fo2 thep have all their Weight: Foz bst, the Intum⸗ Dy. 1. b. 7 Co. 26.8 
bent muſt be a Poſſeſſo2 ; fo that if he have his P:cſeniation, Admiſſion, an Bd: e 
and Inſtitution upon the lawful Title, pet remains as he Was befoze, un⸗ 
der the Miſchief of the Common Law, becauſe he is not a Paſſeſſor, accoz- 
ding fo the Letter of the Law, 'till Jndugion- . 
Again J lap, that though he be a Poſſe}o?2, he muſt, by the Netter and 
Meaning ok this Law, as well ſhew and defend his own Niggt, as coun- 
ter⸗plead his Adverſary's, | - Ta 
And therckoze clearly he cannot make himſelf Parſon Imperſonee of the rofl. 3:1. 
| Paclentation of J. S. and defend himſelf by the Title of I. D. under whom he 
| claims not, though that Were ſufficient to deſtrop the Plaintiff's Title, bp 
„ Confelling and Avoiding, oz the like, neither can he counter-plcad the Plain- 
tiff 's Title, but muſt alſo make a Title to himſelf by the Mozd and Mca- 
ning ok this Lam, which J ſpeak not to bind the Incumbent bp che Yaz 
15 3 ts Whereof J will ſpeak hereakter, when © come to the Jincum- 
„ ent's Plea. . 
But touching the Oꝛdinarp's Plea upon this Statute, J hold plainly, 
that he can no otherwiſe plead then he could at the Common Law, but only 
| Where he hath collated aqually by Lapſe. Foz though the Incumbent of Pze- 
ſentation be allo admitted to plead bp the Meaning of this Law, under the 
51 HWo2d (like Caſe) becauſe the Cale is like indeed, pet the O2dinary's Caſe 
bekoꝛe actual Collation is no Waps like in Cale; fo2 he hath gotten no Inte⸗ 
1 reſt ko Himſelf, noꝛ his Clerk, in the Church. And therefoze, ik the Incum⸗ 
ſe] bent inſticuted only at the Pzeſcntation of another, be not within the riclicf, 
| much leſs ſhall rhe Ozdinarp, that hath no Jntereſt, but an Ottce only, that 
1 Ought to be indifferent to all Patrons, and maintain no Side. And pet 
moe, if the Jacumbent which is inducted, be Defendant, in Quare Impedit 
| (which map plead bp the Statute) and do reſign hanging the W2it, he hath 
of lot his Pꝛivilege of Pleading to the Title by the Statute ; fo2 as it was 
o] Branted him to defend his Poſſcſion, lo when his Poſſeſſion 18 gone, there 
oF 15 no Cauſe koz him to uſe it, which eaſon alſo turns ſirongly againſt the 
| Oddinarp, where there is no Poſſeſſion under him; foz net that Incumbent | 
pF that hath reſigned, map plead as he might have pleadcd at the Common 
pF Tad. And note that Caſe of rhe Perſon reſigning, hanging the Weit, ant. 152 
ith Which the Plaintiff may plead againſt him to defeat Him of his Picea, that 
he might once have had, hanging the Wit, whereas in a Præcipe quod reddat, 
on] ite the Tenant plead a Kelcaſe, the Demandant cannot ſay that he had alien- 
0, ed, hanging the Wzit, but is eſtopped. The Difference is, becouſe, that in 
rf that Caſe of the Præcipe, the Demandant by his Wit admits him Tcnont, 
ce + but in the Quare Impedit, he is not named an Intumbent, but a Diſturber 
ſe} onlp. Neither is the Suit kor the Intumbencp direcly, but fo2 the Patro⸗ 
in nage oz Pzeſentation, And therefo2e in the W2it of Night of Advowſon the 
IC Incumbent is never named; neither, ik the Defendant recover againſt his 
I Patron, ſhall he be removed. Hp EE FS 
mf A have been the larger in chis Diſcourſe; becauſe J ſee the Inheritantes 
of Advomcons ſo incumbzed by wilkul Uſurpations, and Viſturbantes of 
pzetended Patrons; Ozdinaries and Clerks, and the Muiltiplicity any ieh 
Plisxitz 
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2 Point. 


Davy. 76. b. Ant. 162. 


plcriip of ſeveral Pleas ak the Defendants, be thep never ſq manp, where- 
of it ayy one pals ägainſt him, he is barred, and the Incertaintp and Dariety 
ok the Learning upon it, that it is almoſt impoſſible, if a true Patron be put 
to his Action, but he Will be tired. 

. Tycreioze firſt, J advile a Plaintiff in a Quare Impedit, to name no moze 
Vekendants than needs mult ; and ſo ik the Church be once full of Pzelenta⸗ 
tion, lo that there is no Danger of the Laple, it is in vain to name the Oz, 
dinary, and lo ro arm him with a Plea, who can now do no moze hurt oz 
good, but onlp to be anlwerable to the Damages, Which the Patron and 
Incumbent (Which two muſt needs be named) Will be ſucient to anſwer, 
But if the Church be not full, but ſtand onlp upon Diſturbance ; then you 

1 muſt name the Ozdinarp, oz elſe he will collate (hanging the Suit) bp Lapſe, 
whereas if pou name him, he mult either diſclaim, and then pou may have 

Judgment againſt him, oz elle he muſt plead, and allow himſelf a Diſtur- 
ber, and then he can have no Lapſe, But if he Diſclaim, and the Plaintiff 
will not take his Judgment, but maintain him a Diſturber, and that be 
found againſt the Plaintiff, J hold (as J have Heretofoze holden) that the 
Biſhop's Collatee hanging the Suit ſhall not be removed, lo; he can Have no 
9 no Mꝛit non obſtante reclamatione Epiſcopi, becauſe as againſt him 
he 18 barred. | 1 | 

Next in this Cale, I adviſe him to name no moe Diſturbers than are 
likelp to have reaſonab 
Title and Traverſe, oz confeſs and avoid the Plaintiff's Title, whether he 
himſelf have good Title oz not; ſo it were better not to name them; foz they 
can but pzeſent, and get their Clerks in, hanging the Suit, which Will be 
removed bp the Wzit to the Biſhop, if their Title be not good; but ſuch as 


Co. L. 344. b. have reaſonable Titles are fit to be named, that their Titles map be dilcul⸗ 


2 Cro. 93. 


5 Co. 52. a. NB. 4). the Clerk that is admitted upon the Wzit to the Biſhop, Foz J hold it clear, 


K. Ben. 19. Mo. 572. that the Biſhop cannot refuſe to admit the Clerk of the Party that recovers, EZ 


Dy. 26. a, Ant. 193, 


_ and return a Plenartpupon another's Pzeſentation and Right, fo2 that is the! 
Wap fo confound all; foz, if that fieturn be falſe, it cannot be traverſed, fo; | 

there is neither Partp no: Dap in Court to counterplead. And if pou ſay, |. 

the Wzit is onlp non obſtante reclamatione of the Parties, and this is a 

Stranger; J anſwer, that it is clear, that the Clerk that came in, hanging; 

the Suit, by the Pꝛelentation of them that have no Night, (hall be removed.. 

And ſhall the Ozdinarp (that is not received to plead to the Title of Patro- þÞ 

nage, hanging the Suit Wherein he is made a Defendant) make himſelf þ 

| Judge of Titles after Judgment (whereunto he is Stranger) to make it 


fruitleſs? 


better Title as he returns, whereupon there is no Anſwer, 
And again, it is unjuſt to put one 


e Titles; koz everp Diſturber will make a ſeveral | 


ſed directlp at the Mile of the Parties, and not left to an after-game, the Ci,, 
tle to be tried between the Jncumbent that comes in hanging the Wzit, and Þ 


It pou ſay, that he that hath recovered map remove the Clerk by Scir. fac. Þ 
J anſwer, that that p2events not the Abuſe of an Ozdinarp, if the KieturnÞ 
be falſe, which it map be, becauſe either there is no Plenartp, oz not upon 


o a double Suit, where the Satisfy: | 


ing of the Writ is but Executio juris, quz non habet injuriam, to give himp 
Poſſeſſion accozding to his Right. But if his Adverſarp's Night be the} 


better, it hurts him not, but enables thig Clerk to try his Right, which | 
he could not. As in the Caſe of Coppholders 8 


Pow J Will ſpeak next to the Plea of Biſhop the Clerk, and make that | 


without this Admittance, 
Admittance Nozks. 


* 4 * * 
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his Patrons, whereupon his own depends accozding to the Statute. Now | 
though he be not in Truth in, of the Pꝛelentation of the King, as he Pare "1 
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but of the Pꝛelentation of Taylor (Who hath alto pleaded ſo) pet it doth nat 
appear Which oß thoſe Pleas is true, noz the Plea of the one doth not eſtop 
the other, (0 that both are to be admitted. 

Then touching the Replication of the Plaintiff, J hold it inkozmal, foz 
two eaſons ; . 

Firſt, Where he ſaps, He is not Parſon Imperſonee of the P:efcntation of 
the King, he ſhould have induced it with alledging of whole P:clentation he 
was in, With an abſque hoc; oz elſe it map be that he is not Parſon at all, 
and then he ſhould have pleaded ſo, and not a Negative pregnant, as this 
is, as againſt a Fine, partes finis nihil, &c. but fuch another 

Sccondly, His Concluſion ſhould have been Judgment, if it ſhall be recei⸗ 
ved to this Plea. But bccauſe both theſe are but Fozm, the general De- 
murrer takes no hold of them. 1 

Now Where it Was ſaid that the Replication ſhould have been, that He Was 
not Parſon Imperſonee generally, oz modo & forma, becauſe He is a Paſſeſſoz 
Within the of whoſe Pzcſcntation ſoever ; J hold the Replication as it 
is verp good. | | | 

Firſt, Jf a Man makes his Title moze ſpecial than He needs, in manp Ca- Ant. 103, 105. Dy. 
© ſes his Adverlarp ſhall take Advantage by it; Foz che Law ſhall receive 35: 5 365. a. 312. b. 
that he is beſt appraiſtd of his own Title. _- 
But in this C.ſc the Parſon cannot plead that he is Parſon generally, but 
he muſt ſhew neceſſarily of whoſe Pꝛeſentation, as all the Books and Pꝛece⸗ 
| dents are. And pet that is not Fo:m, but therefoze material, becauſe by 

the Statute he muſt not onlp be a Poſſeſſoz, but he mult, (as hath been ſaid). 
as well ched and defend his own Title, that is his Patron's, whereupon his 
bon depends, as counterplead his Adverſaries. 
Nob then he muſt as well make it appear to the Court that the Title he 
dekends is his Patron's, as that he is Poſſeſſo2; foz he cannot ſay that he 
is Parſon of the P2:cſentation of Taylor, and make a Title ro the Ring as 
1 Patron: So it is material to ſet fozth to the Court ok whale P:eſeutation 
he is in, and by Conſequence it is traverſable. | 

7 Jn a Quare Imped. pou lap the Pzeſentation of the laſt Incumbent, and 3 Poiat. Ant. 102. 
he '* pou name him, pet it is all one to the Matter Whether it were he oz another; 
flo twere the ſame the Patron that pꝛelented; per pou ſhall traverſe the Pꝛe⸗ 
b fCentation of the ſame Man. 5 

* Nowto the Plea of Taylor, which J make the third Point; herein the 
WE Caſe is thus: A Man had a Gant of the Avoidances of an Advowcon ap- 
dh pendant, made bp Him that Was ſeiſed in Fee of the Mano? and Xdvoiuſon, 2 Ro. 371. 
wy Che Church voids, and the Gzantoz uſurps, and then it voids the ſecond 
eli] Time, and then another uſurps that was likewiſe leiled of the Manoz, and 


Ant. 219. 


oy kozkeits it to the King, who makes a G:ant of the Mano and Advowſon in his 
verbis, &c. to the Plaintiff, De uberiori gratia, &c. dedit & conceſſit idem 
Wil. Elvis Mil' Manerium pred' cum pertinentiis ad advocationem Eccletiz præd' ei. 
my dem Mauer ſpectanꝰ' & pertinen' per nomina Manerii de Sanby alias Samby, in Co- 
on mitatu Nott* Ac advocationem Eccleſiæ de Babworth eidem Maner' ſpectan' & per- 
6, | tinen' adeo plene, integre & in tam amplis modo & forma prout predict Gervaſius ea 
VF habuit tenuit & gaviſus fuit in tam amplis modo & forma prout Manerium illud cum 
the | pertin' ad quod, &c. ac prædict' advocatio Eccleſiæ prædict' ad manus ipſius domini 
ich | Reg” nunc devenerunt, ſeu devenire debuerunt ratione attinctutæ præd' Gervaſii aut in 


18 eee ipſius domini Regis tempore confectionis earundem literarum patentium ex- 
itebant. _ 
| And then the Church avoids the third Time, and the Erccuto? of the Gzan- 
tee of the thiee Avoidances p2eſents, and His Clerk is recctvev, whereupon 
the Plaintiff bzings a Quare Impedit. | 
This Point pields two Queſtions, | | 
Firſt, Whether notwitſtanding the Uſurpation the G2antee man neverthe- 1. 
leſs p2eſent again upon every Avoidance, as if there had been no Uſurpation. 
The Second, Whether the King's Gzant (as it is) doth paſs the {4dvswſon 
fo2 the laſt Turn; fo2 elle if that Avoidance were gained from the B2antee, 
and fo came to the King by the Fozfeiture, and not granted again by tie King, 
then Judgment ought to be given fo2 the King, But my Opinion is foz the 
Plaintiff in both. 
2 T-r As 
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Ant. 285. Co. L 249.2. 


Mo, 189. 5 Co. 123. 
$ Co. 76. 


Cc. L. 3. 68. 
Plo. 233. b. 


3 Cr. 15. Poſt. 326. 


. 


Co. 45. b. 35. 2. 


Co. L. 323. a. 9 Co. 
51. 8. 112. b. 


Ant. 95. 


Ant. 140. Mo. R. 277. 


* York, Martin Tay lor and Thomas Biſhop Clerks. 
To the fill. As to the firſt of theſe, it muſt be conkeſſed that an Aſurpation at the 
or, , 


Common Law, did ipſo facto, gain the Þoffettion, not onip of*®rge pzeſcur A⸗ 


voidance, but ok ric Whole State of the Advowlon ag..1nſt all the IDo!ld, 
which is the Neaſon that the laſt Pzeſentation is always ts be anfWered in 
a Quare Impedic, and the Law is the fame ſtill in all Caics where the Sta- 
tute of Weltm' the ſecond Hath not made Alteration. And in this Caſe, if the 
Alurpation had been made bp any other but by him that das ſciſed of the 
immediate Ecverfion in Fee, no Man would have doubted, but that it would 
have gained che Poſſcicon of the whole 1dvonſon, which could not have been 
continued but bp a iWzit of fiight, which the Grantee of the thiee Avoid⸗ 
ances could not have, by tHeafon of the Fecblenels of his Eſtate, noz the Re⸗ 
verlloner in Fec⸗ümple could not have had eit during thoſe three Avoidances, 
but after he might have his Writ ok night oz Quare Impedit, ik he were with: 
in any of the Caſes of W. 2. which in ihis Cale is not, becauſe the Reverſion 
is removed, and is not now in that Perſen that Was leiled of it at the Time 
of the Uſurpation, and ſo being but a Kight could not be granted. 


All that is objeged is this, That when he in the Keverſion uſurps upon 


his Leſſee fo2 Pears, he cannot gain the whole Jnjzerrtance of the Advowlon 
by UWicong, and the new Inheritance by Mong he cann3t gain out of a Leaſe 
fo2 Bears only. So fo2 an impoſſibility in Taw ir ſhould wozk, but to gain 
that one Avoidancc, and leave the Eſtate as it Was betoze in the Leſſee, even 
as it Was in the Caſe of the King, when an Uſurp..tion 18 made upon him, 
which is the onlp Caſe in Law of that Nature. 89 
This is a Conccit, and it is but a Contcit. Foz ok poſſeſſoꝛp Things an 
Erpulſon my be made as well as a Diffeiſin. And there foze ik a Man made 
a Leaſe fo2 cars of Land, and a Stranger put ent the Ecſſec, he doth alſo 
diſſeile him in the Vieverſion : Bur ik the Teſſoz put him out, there is no Dil⸗ 
ſeiſin committed, and pet the Leſſee hath loſt his Eſtate, and hath but a Right 
to it, and thai whether he will oz no: Fo2 though it be true, that when two 


are in Poſſeltion, the Poffeiion is judged in him that hath Right, koz he on- 


Ip poſſeſſeth, though the other be in PoFeffion too, and take aWap the Trees, 
Cozn, o2 the like; pet, when the true Odner is clearlp put out and removed, 
then he hath no longer Eſtate oz Poſſcſion, but Night onlp, and hath no E⸗ 
lection to be in Poſſeſſon oz not in Poſſeſlion, as that Caſe ſfands, and there⸗ 
koze clearly he cannot now grant his Term. And ik the Leſſoz bzing an Acti- 
on of Debt fo? his Kent duc at Michaelmas, the Leſſee ſhall plead that he did 
enter upon him, and put him out, and he continued his Poſſeſſion at the Term: 
Fo: he cannot have Rent our of thet Land that he himſclf poſſeſſeth. And if 
the Lefſo2 after ſuch Expulſion dieth, the Land ſhall deſcend in Poſſeſſion to 
the Heir, and the Executoz hall not claim that that Was a Teaſe ; fo2 a 
Term never bears a que eſtate. But it is true that there are certain Cales 
wherein a Poſſeſlon cannot be gained. : | 

Firſt, Foz Pꝛivilege of Perſons ; faz the King cannot be diſſeiled, but all 
Intruders are but Treſpaſſers to him, and ik He will he map charge them 
by Actions of Account, as Bailiffs; pet he map ik he will, bzing a Wzir of 
Night of Advowſon, 1 

Another Caſe is in reſpect ok the Nature of the Thing whercupon the 
Won ts committed, Foz if a Man receive mp Rent claiming it as his 
own, when it is not, and ſo feed upon mp Common withour Night, he hatch 
neither diſſeiſed me of the one no2 of the other; but if J could bring an Al⸗ 
fize, and lo admit mp ſelf diſſeiſed, and He make Title; and ſo we are both 
agreed that the Poſſeſſion is moved, then it is lo by Fiction of Law and Con⸗ 
ſent of Parties, that was not ſo in Nature. | 

A Man cannot,by w2ongful Seiſin of a Villain in groſs, gain either Eſjate 
in his Blood, oz Poſſeſion of his Perſon, otherwiſe than as of a Freeman by 
Falſe Smp2ſonment, | | wy 
But an Advowſon is one of the Things Whereupon Uſurpation works moe 
violent than upon anp other Poſſeſſion cozpozal: And therefoze where, upon 
Viſſ. of Lands, pou have poſſeſſozy Actions ko; Nemedp, in the Cale of 5 
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Sir William Elvis Knight verſ. Archbiſhop of? 
York, Martin Taylor ad Thomas Biſhop Clerks. 


vomlon if an Uſurpation be compleat, with a Plenartp of ſix Months, pou 


are dꝛiven to pour Wit of Night. „ 

And where if is objected, That the Cale is as good, as ik the Gzant of 
the thee Avoidances had been to thzee ſeveral Perſons, in Which Cafe it is 
conceived that the Uſurpation upon one had bound rhe reſt. 

It is anſwered, That the Caſe is not altogether like, becauſe when all the 
Avoidances are granted to one, he map by his Laches pꝛejudice himſelf ra- 
ther than another. i | : 

But another, and moze p2egnant Ankwer is, that which hath been given, 
that one Uſurpation puts all out of Poſſeion. 

So then the Concluſion is, That Elvis bp his Uſurpation having got all that 
was granted out, and having his own Reverſion in Fee-ſimple in himſelf, and 
fozfeiting it to the King, the whole Advowſon is in the King in Fec-ſimple. 

Now follows the ſecond Queſtion of the third great Point, Whether this, 
being then their Avoidance, paſt to rhe Plaintiff by the King's G2ant. 

Wherein firff it muſt be confeſſed, that tho' the Whole Advomſon, were at 
the firſt Appendant, pet the thzee Avoidances were by the Gzant made in 


Object. 
3 Gr. 19. Kel 1. 


Anſw, 1. 


Anſw. 2. 


The ſecond Queſtion 
ot the third gteatPoint. 


Gols. : | 5 
Lext, ik this third Avoidance were in the King in Gꝛols, Jam of Opi⸗ 


nion that it doth not paſs from the King fo2 two ficafons. 

Firſt, That the King's Gzant is exp2eſlp of the Advowſon as appendant, 
and therekoze ik it be in Gzols, the King is deceived : oz in the Caſe of Ap⸗ 
pendancy it paſſeth, but as a Part in Effect of the Manoz; therekoze if the 
King grant the Manoz as largely as Elvis had it, it would paſs Without 
ſpecial naming. But if it be in Gꝛoſs, it is as ſeveral Gzants of ſeveral 
Things, which differ both in Letter and Effect, and in Meaning. | 

Secondly, (Which makes it moze clear) if the King had this Avoidance in 
G2oſs, and the Reverſion in Fee Appendant, as it almaps was, then the 
King's Gꝛant wozks upon the Hieverſion appendant without touching the 
Gols, and amounts to no moze but a Gzant of lo much of the Advomſon as 


| | is Appendant, like to a Gzant of the Mano? of D. in D. But now, J hold 


that the King had not two Eſtates in this Advowſon, but one only conjoin- 
ed, and conſolidate of the rightful everſion, in which the poſſeſſozp Eſtate is 


the Gzantee had ſurrendzed o: granted the Avoidances unto the Keverſioners, 
And therefoze take the Caſe of 9 H. 7. that he in Keverſion diſſeiſes his Te- 
nant fo; Like, and dics Leiſed, this is Diſcent to take away the Entrp of Te- 


Ant. 223.) 


Ant. 170. 


Ant. 223, 224. 


x dzowned and extinct. The rather, becauſe there is neither Night left, no2 
' Means of a Kecoverp in the Gzantee, Lo chat it is in Effect as much as if 


Co. L. 139. a. 


nant fo2 Life: (But J hold it ſhall not rake away the Entry of a Stranger) 


becauſe as 10 him it is but the Eſtate fo? Life Mill, and but a flaitious, and 
not a true diſcendable Eſtate, Fo2 a Gzant to J. S. and his Heirs during the 
Life of J. D. is no Fee but a ſpccial Occupant, as is revived in Chudleigh's 


1 R. 140. 5 Br. eſtate 
FO. utr. 


Caſe, but a Diſſciſin of an Eſtate fo2 Life bp Nccefſity in Law makes a quaſi 


Fre, becauſe Wrong is unlimited, and ravens all that ca" be gotten, and is 
not governed bp Terms of the Eſtates, becauſe it is not contained within 
fiules. So likewiſe ik the Leſſv2 ejecs his Leſſce and dies, the Poſſeſſion de⸗ 


dcends tothe Heir of one joint Eſtate, and pet the Kight remains till to the 
[| Leſſee. And in both theſe Caſes, if the Lefſoz grant the everſion, the G:ant 
is void, fo2 there is no ieverſion, And yet it was ſtronger if the Leſſee fo: 
| Years, oz Leſſee fo2 Life after ſuch} Di}, and Expulſion by the Keverſioner 
| ſhould releaſe unto him. And the p21ocipal Caſe is in Effect as good, Where 
the Right of the Gzantee is none in Law, as hath been ſaid. 


And Note that two Fce-fimples that may ſtand in feveral Perſons diſtin, 


. a when thep meet in one Perſon, cannot do fo, but the greater and abſolute Fee 
[| doth [wallow up the baſe and limited Fee, So it is adjudged in Huſſy?s 
Lale, Hillar' 40 Eliz. in the Common Pleas, cited in the Caſe of Alcon Woods, 


Co. lib. 1. fol. 496. Which was that Charles Duke of Suff was ſeiſed of rhe 
| AdvowWſon of Welborne in the County of Lincoln in Tail, the Reverfion ro 
the Ring in Fee: And the Duke by Deed inioiled, granted the Advowro® in 
Tee to the Ring, and then the Statute 34 H.8. cap.2c. of Conũrmation in 
Patents was made, and then the King granted the Advowſon in Fee to 
5 Tet 2 auother, 


3 Cro. 519. Moor 42m. 
582. Jones 6. Ander. 25 
42. Co. L. 18. 2. 


Sarah Darcy & Cook werſ.; 
Robert Leigh. 4 


Exception Br. 19. 
Plo. 115. a. Plo. 560. 
Dy. 155. p. 65. 107. 
p, 26. poſt. 346. Ycl. 
150. 2 Rc. R. 491. 
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Ante 196. Vel. 1 
2 Saund. 213. 


another, and it was adjudged a god H2ant: Foz the King had not two di⸗ 
ſtint Fees, bur one onlp made of two conzomed and conſolidate together: 
and ſo is Auſtin's Caſe, 1 & 2 Ph. & Ma. cited in Walſingham's Caſe, fol* 560 
Which was thus. Sir Thomas Wyar being Tenant in Tail, the Keverſton in 
the Crown, made a Leaſe to Auſtin, rendzing a Rent, and died. Sir Thomas 
Wyat the Son accepted the Rent, and was aſtainted of Treaſon and put tg 
Death, leaving Arthur Wyat his Don, And it was adjudged that Auſtin”; 
Ecaſc was void. Foz though it were made gaod by the Acceptance of the 
fient, pet by the Attainder the Eſtate Tail was barred, and extina, as ik 
Wyar the Perſon attainted had died without Jſſue, and lo the Land came to 
the King in Eoint of Neverter, and then the laving of Leaſes would not pie⸗ 
ſerve a Leaſe that was in Law ended and determined. Which had been o⸗ 
therwiſe, if a Kevecrſion in Fce had been in another, and not in the Crown: 
J hold the Law the ſame, if Tenant in Tail and the Reverſion in himlelt be 
attainted of Treaſon, 5 | 

Jn the Argument of this Caſe, the Judges ſpake publickly, and at 
large. The Court agreed una voce upon the firſt and ſecond great Point. 

My ſelf, Warburton and Winch, did alſo agree ut ſupra, But in that only 
Hutton differcd ; «nd ſa Judgment was given fo2 the Plaintiff, | 

(393) Dame Sarah Darcy, Clement Cook, Eſquire, Plaintiffs, 
| verſus Robert Leigh & alios Defendants. 


G - 9E Cale was, that Sir Robert Langley Knight, being keiſed of divers 
Lands in Lancaſhire, had Iſſue divers Daughters, Whereof one was 
called Katharine, and he la feiſed, conveyed certain Lands to the Uſe of the 
ſaid Katharine in Tail, the remainder fo his own Beirs, and died; Katharine 
Was married to one Leigh, and in Lent 13 Eliz. Leigh and his Tife (ufferet 
a Common Kecoverp of theſe Lands at Lancaſhire, to the Uſe of Leigh and 
his Wife, and the Yeirs of Leigh; and in that HKecovery, Leigh and his Wife: 
appeared bp Attoznep, and after died without Jſſue, (but had had Iſſue by 
her Pugband) ſo that he Was every Map to be Tenant by the Cureeſp, and 
then he died 29 Eliz, having befoze conveped the Land to this Defendant 
Leigh, being (as it is ſaid) his Baſtard Son againſt whom the Heirs of the 
Common Law bought a Wit of Erroz, affigning fs2 Erro: that Katharine 
Was within Age at the Time of the Kecovery, whereupon Jſſne being ta- 
ken, it was found fo2 the Plaintiff in the Wzit of Erroz, Anno 43 Eliz. the 
Defendant being p2eſent, Which failed by Diſcontinuance, = 

And in another like Trial in another Wzit of Erroz, thirteenth Year of 
the King, Which paſſcth likewiſe againſt the Defendants by Default, and 
that alſo failed by the Death of ſome of the Parties. And now x7 Jac. up⸗ 
on a third Writ bzought by theſe Plaintiffs, being Yeirs to Langley, againſt 
the Defendant ; a Jury being charged again upon the laid Jſſue of Nonage, 
and the Evidence given at large on both Sides, the Plaintiffs became Non- 
ſuited, and b2ought a neW Writ of Erroz, and alſo exhibited this Lill into 
the Star-Chamber againſt one Chatterton, Whitehead, Teatlow, and Booth, 
charging them with Perjury in their Depoſttions in the ſaid Trial as Ilit⸗ 
neſſes;fo2 Leigh, and againſt Leigh fo2 Suboznation- of the Perjury. 
Perjurp againſt Whitehead was aſſigned, that he depoſed direclp that Ka- 
tharine was of full Age at the Time of Kecoverp. Againſt Chatterton that 
he depoſed. Himſelf to be 70 Years of Age. And againſt Tetlow and Booth, 
becauſe they affirmed his Age ſo. And againſt Booth another Point, that he 
depoſed at this Trial that he had not been fozmerlp depoſed in the Cale. 

This Caſe was heard thtce Days, namelp upon the Merits; that is, Whe- 
ther theſe Deponents oz any of them were perjured 02 no. Fo? it was axrecd 
by the Court the Bill being laid fo; though there had been P2oof of und ne 
Pꝛeparation of the Witneſſes (which is puniſhable though their Teſtimo ny 
were true) pet it could not be bzought to Sentence upon this Bill, ' 

Touching the Perjurp was p2sduced fo2 the Parties of the Plaintiffs, / the 
Office after the Death of Sir Robert Langley, which was found 20 Ja auary 
| | | SE 1 4 Eliz. 
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} Bo Robert Leigh. | 


: 4 liz. wherebp it was found (che Jury being Eſquires, and Gentlemen of 
good Qualitp) that Katharine at the Time of the taking of that Jinquiſition 
Was of the Age⸗-okf eighreen Years and a half, and two {Youths and ſeven 
Days, and no mo2e in theſe.expzeſs Terms: So then ſhe muſt be bon the 
thirteenth of May, 7 E. 6. who died in June after, and chen the could not, be 
19 at the Time of the Recoverp. 


There Were alſo other Pzoofs of Depoſitton pro & cont. for the Plaintiffs and 
Defendant. | | 
. the Cauſe being bzought to Sentence, it was holden unfit fo2 the 
Court, and thereio2e left abſolutely to the Trial at the Common Law, with- 
out deſcending at all in:o theMertts ok the Cauſe, ta avoid pꝛejudicating the 
Trial, and Without lo much as rclerving the Perzurp to the Court, if the 
Trial at Lak ſhould paſs fo2 the Nonage, | 
The Keaſons Whereof Were as follow. | 
[ Jt was (aid there were Cauſes that oziginally and in their own Nature 
are criminal, and pzoper fo2 this Court, as Riots, Fo:geries, imbꝛacing of 
 <uries,-p2eparing of Witneſſes, and the like, which are all Faults puniſhable 
here be the Title good oz bad; theſe are fit fox the Court Whenſoever they 
come in: But there are Cauſes alſo examinable in this Court which depend 
upon a Queſtion oziginallp and direcip Civil, and ſo are Faults, and not 
Faults, as that civil Queſtion oz Title is in Truth, on the one Part, oz the 
other, | | 
As fo2 Example in this Cale, the Perjury of Whitehead meerlp depends 
upon the Title, and that depends upon the Age of Katharine, ſo that pꝛoperlp, 
 p2imitivelp and direalp, the Queſtion is meerlp Civil, and determinable at 
the Common Law, and the Charge ok Perjurp is as if it were taken fo? 
granted, that Katharine were within Age, which is Queſtio alterius fori, and 
ſub judice, under Trial in his proper Court, la that this is a Wap by Policy, 
bp an oblique Means to hear and determine Titles in this Court, and by a 
| Hindof P2evention to take the Office of the Common Law and Court Civil 
bub of their Hands: Foz if Whitehead in this Caſe ſhall be cenſured fo2 Per- 
Jury, ſhall not this Sentence in Effea perjure as many as ſhould afcerward 
depole the full Age of Katharine, and (\s choak both Title and Trial at Taw; 
KF Which map beget an inſufferable inconvenience : Foz ſo, upon the firſt Trial 
in everp Title the Party againſt whom it ſhall paſs, map dzawm all the 
* Witneſſes in Queſtion in this Court fo: Perjury. And (a all his Witneſſes 
ſtanding up:ight he may convince the Truth of Perjurp. 
. And this Caſe Was pet made the moze unfit fo? this Court by the Circum- 
Firſt, That the Queſtion Was of lo old Date, of almoſt go Years, though 
it Were true that it could not be queſtioned during the Life of Leigh, the Hul⸗ 
band of Katharine. 5 3 8 
Secondlp, That the Poſſemon of the Zand had gone all the while accoz⸗ 
ding to the Hecovery, | | | 
Thirdlp, That the Trials and Non-luits, had been pro & contra, and the 
Depoſlitions of Witneſſes bach iYaps, aud the Queſtion depending upon 
Compariſon of Ages, aud other Circumſtances and Inferences of much Sub- 
tilty and Incertaintp, Which Were p2oved, apd diſp2oved by Pezſons, ſome 
ds young 02 younger, few oz none as old, oz elder than Katharine, of whoſe 
1 Age thep ſpeak. Whereas Jobſerved the Wiſdom of the Common Law did 
N allow none to be a Jurp⸗man in ætate probanda, that Was not fozty-two Years; 
tio he tried Things twenty-one Pears paſt, and is not to be a Juroz till he 
is twentp-one Bears. gs : . | | 
[+ Laſtly, There Was a Wzit of Erro2 then depending, wherein the Title was 
dbu be tried in his p2oper Court and Courſe, Which it Was us Neaſon to p2eju- 
dite by the Sentence of this Court; the rather becauſe it appeared to the Court 
tu be a Queſtion fit to be ſifted by Hearing and Viewing of the Witneſſes, 
and Weighing their Credit and Certaintp of their Teſtimony, and confronting 
bk them as there ſhould be Cauſe, and applping apt and ſudden Queſtions by 
an intelligent Judge, fo2 which thep could not be pzepared, All Which Ad⸗ 
= vantages are Wanting in Depoſition in Paper, And 
15 | And 
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Run. 


” Steed ver ſ. 0 Clerk verſ. 8 Reynolds — Poland ver/. 2 


Hartley. Wood. Buckle, Maſon. 


And this Court hath two Liberties which thep uſe to very good Purpoſes, 

The firſt Where Juries mult of Neceſſity giwe a Verdic, thep map leave 
their Sentence With a Non liquet. | 7 , 

The other, thep map ſend the Cauſe to another Court, to Which it moze 
p2operlp belongs, and either abſolutelp diſmiſs it hence (as here thep did) 
02 reſcrve the Crime after the Civil Part is ended. 
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( 194 ) Steed verſus Hartley. 


— — — 
—_ . 
„ + & 
4 
— 


Tr. 18 Jac. Rot. 299. 


r 


Replevin, S1 b:ought a Geplevin ver.. Hartley fo2 taking his Cattle at Ballenden, at 
Ante 189, Ante 305, the Place called Steed-houſe. The Defendant makes Conuſance as Bai⸗ 
1 6. 182. fiff ok Walter Haukeſworth, in loco, &c. And ſaps that Pouſe Was holden of 
the ſaid Walter as of his Mano? of Ballenden, by Kent, cc. And that fo2 the 
Lent he did diſtrain. The Plaintiff doth plead in Bar, that the Place is 
out of the Fee of the ſaid Walter, whereupon Jſſue was taken and found foz 
the Defendant. And Harris moved in Arreſt of Judgment, that the Ven' fac 
was de viceneto de B. only. Where it ſhould have been alſo de viceneto Manerii 
de B. But the Court gave Judgment fo2 the Plaintiff. Fo2 in an indifferent 
167. 480.2 Cr.302, Cale the Court ſhall never pzeſume, that the Mano? is larger than the Town: 
8 To defeat a Verdic. | 
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Caſe, Canoe) Clerk verſus Wood. 


Hurt. 39. Ante 30s. 8 bꝛought an Action of the Caſe againſt Wood, and declared that he 

Jones 2. Was leiſed of a Meſſuage in Fairfield, and pzeſcribes to have Common 

and Paſture in ſeven Acres of Land there, and likewiſe to have a Way 

from the ſaid Meſſuage, over the ſaid ſeven Acres to Buntinford, and that the 

Defendant had plowed up the ſaid ſeven, hereby he loſt both his Common and 

Wap : The Defendant pleads Not guilty, and Verdict fo2 the Plaintiff. Aud 

Jones moves that the Vilne was from F. onlp, where it ought to have been 

alſo from B. becauſe he could not be guilty except there was ſuch a Way, 

And if the Iſſue had been upon the Pzeſcription fo2 the Map, the Viſne muſt 

have been from both. But pet the Courr gave Judgment, becauſe the Pojnt 

in Jſſue appearing, and direc is upon the Diſturbance, which was only in 
Fairfield where the ſeven Acres lie. 


Ante 1 90, 


(396) Reynolds werſus Buckle. 
| Tr. 17 Jac. Rot. 862. 


: Cr. 312. Vel. 228. I Nter Reynolds & Buck” in an Aion of Debt, the Plaintiff declares upon a 
ante 77- Ante 69. 1 Demiſe fo: Rent. : OY 7 
3 The Defendant pleaded, that befoze the Kent due the Plaintiff did enter 
Plo. 58. b. 1 Leo-tie. upon him, but did not ſap that he did expell him oz hold him out, and ſo 
Jſſue was taken Non Intravit, and found fo2 the Defendant, and Judgment 
was given koz him; fo2 tho the Plea in Bar was inſufficient, pet the Ver- | 
dict was full to the Aſſue. e 5 | F 


Caſe, (397) | Poland verſus Maſon. 


Hutt, 37. 2 Ro.R. 342. JYJOland bzought an Action of the Caſe againſt Maſon, fo2 theſe Wozds, I | 
1 Cr. 271. 276. Latch. L charge him with Felony, for taking of Money out of the Pocket of Henry | 
os 8 302. Stacy: After Derdic fo2 the Plaintiff fo2 the Jnſufficiencp of the Wozds, 
1 Ro. 42, 48. Pop. querens nihil cap” per billam. N 
210. 2 Cr. 312. | | 
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Powell verſ. Nevill verſ. Sherley ver ſ. Scot ver ſ. þ 
Winde Yarwood. & Underhill. Lawes. 27 


— 


0 398 ) 2 ts Powell verſus Winde. Caſe, 
Owell an Attoznep bzought an Action of the Caſe againſt Winde fo2 theſe Hur. 41. meſme cen. 
Wo2ds, I bave Matter enough againſt him; for Mr. Hartlep hath found ute 305. 
Forgery and can prove it againſt him. Upon Jiſſue, Not guilty, and tound koz 
the Plaintiff, he could have no Judgment. | | 


(399) John Nevill verſus Yarwood. 


Information, 


Trin. 18 Jac. 


Ohn Nevill exhibited an Inkozmation againſt Yarwood, fo2 uſing the Trade Ante 257. Cr. Cor. 
; of a Baker againſt the Statute of 5. The Dekendant by Henden Serjeant 17663 5 1 8 
© pleaded that this Uſage of the Trade was in luch a County, and that by the 6 3. 2 C78, 
= Statute 31 Eliz. it ought to be ſued and tried in the ſame Countp at the Quar- 4 Age ($4,255. 
ter⸗Seſüon oz Aſlize, and not in anp wile out of the County, And rhe Opi⸗ r. 179. 
nion of the Court was (09. | 


(400) Sherley verſus Underhill. 


Qrare Impeld. 


P. 18 Jac. Rot. 2057. 


Coon Sherley Baronet bzought a Quare Imped. againſt Underhill to preſent got. 4, meme ch. 
to the Dicarage of the Church of Nether Etington in Com? War the Trial 77-0 633: Mo: 854. 
Wag had by Niſi prius fo2 the Plaintiff, and Judgment was given by the Ju⸗ 855. winch. 9. Vel. 
ſtices of Alſize, in theſe Wo2ds, Ideo conceſſum eſt quod pred' Georgius recuperet 13. Ate 194. Pop. 
vers prefat' def preſentationem ſuam ad Eccleſiam pred' & quod habeat breve Epi- n 442. 
ſcopo ad admittendum clericum ſuum ad Eccleſiam prædict'. The Defendant 
bzought a TUrit ok Erro, reciting, Quia in Recotdo, &c. inter Georgium Sher- 
ley mi & Baronet' & præd' Underhill. Erro, cc. Whereupon the Aicco2d and 
P:oceedings were ſent into the King's Bench, and a Mittitur entred upon 
the Noll here, and Crro? aſſigned in the King's Bench. And now Harris and „ g. 40. 2 Cr. 371. 
Hendon moved that the fieco:d Was not removed, becauſe the TUrit of Erroz vel. 6. 
= Unight as well as Baronet, ſo not the ſame Perſon, which the Court 
CThen thep moved that the Nccozd of the Judgment might be amended ac- Palm. 199, Accord. 
{ cording to the TUrit,Quod recuperet præſentationem ad vicarium Ecoleſiæ predic” * Bull. 184. 
Kc. which Was alſo granted and amended accozdinglp. Though it Was ab⸗ 
acts (hat the Judgment was not given bp his Court, but by the Juſtices 
of Alſize. | 
w Upon this Caſe was heed two Pzecedents, one M. 33 & 34 El. in B. le Roy, 
between Tho. Wyld Plaintiff, and John Wheeler Befenbant, and the Judg⸗ 
ment Was Quod recuperet vers? præfat' Thomam Wheeler, and it was amended 
in the Exchequer-Chamber after a Wzit of Erroz. And the like Hillar' 42 Eliz. 
between Stephany and John Morgan Wolfe, and the Judgment Was Quod recu- 2 Co. 631. 3 Cr. 855, 


peret vers? prefar Morgan, and it Was amended in another Term. Mo, 366. 83 e 
Dy. 258. Hutt. 42. GE] 1 


„ Scot werſus Lawes. bebt. 


i COT bzought an Action of Debt againſt Lawes Clerk, upon the Statute 
3 of 21 H. 8. the W2it was Precipe Willielmo Lawes quod reddat nobis & Jo- 
* hanni Scot qui tam pro nobis, quam pro ſeipſo ſequitur 110 .. quas nobis & præfato 
Johanni deber, &c. and declares fo2 taking to Farm ſixty Acres of Land, and 
holding the ſame ix Months per quod Actio, &c. fo; ſixty Pounds, and further 
fo? taking to Farm other Lands, and holding the ſame five Months, per quod 
Actio, &c. fo? fifty Pounds: The Defendant pleads Quod ipſe non deber præfato 
lohanni qui tam, &c. præd' one hundzed and ten Pounds, nec aliquem inde dena- 
lum in forma qua, &c. — | 
Whereupan 
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8 Hughs © © "4 
Caſe. Caſe. 


2 Cro. 65 3. 


I. 


Prohibition. 

Regiſter 42. b. 1 Roll. 
87. Styl. 462. Mo. 42 . 
Polt, 33 2. Cr. Jac. 90, 
91. 2 Cr. 432. 328. 


Ejectione. ® 
1 Ro. 196. 1 Cr. 563, 
5 Co. 43. 2Cr, 116, 


457, 458. 


5 Co. 42, 43. 2. 


amended. 
2 Cr. 45 7 * 


* 


Whereupon Jſſue, and the Jury found that the Defendant did owe thirty 
Pounds, and fo2 the reſt, quod non debet, Hendon in Arreſt of Judgment took 
two Exceptions. | 5 x 
Firſt, That the Verdict expreſſes not fo2 which Farm, noz fo2 which of the 
Months the thirty Pounds were due. | 
This Exception was not regarded by the Court, becauſe the Demand and 
Iſſue Was fo2 one hundzed and ten Pounds in general, though it had been 


fozmal to have diſtinguiſhed better. 


The ſecond Exception was, That the Defendant hath not anſwered the Wit 
and Declaration: Foz the Plea ought to have been as the Demand is, Quoq 
ipſe non debet dicto Domino Regi, & præfecto Johann qui tam, &c. Which the 
Court regarded the rather, becauſe the Statute of Jeokails excepts penal 
Statutes. 5 15 . 


( 402 ) Hugh's Caſe. 


In Thomas Hughs of Grays-Inn pꝛaped a Pzohibition by Henden Serjeant, 
8 becauſe he being of Counſel With the Defendant in an Action upon the 
Cale, fo2 ſaping the Plaintiff Had murthered thzee Childzen: Whereunto the 
Defendant pleaded Not guilty. And at the Trial, Hughs to extenuate the 
Damages ko his Client, did urge and pzeſs the Fact to make the Matter 
pꝛobable ſo far as might tend to the Defamation of the Plaintiff, And be: Þ 
cauſe it was in his Pꝛokeſſion, and pertinent to the Good and Safetp of his 
Client, though it Were not directly to the Jſſue, a Pzohibition was granted, 


2 Cro. 90. | 


(40% Badham's Caſe. 
Paſch. 14 Jac. Rot. 1014. 


Jectione Firmæ, by Badham of the Demiſe of Benjamin Crockley, koꝛ Land in 
Gloc. The Defendant pleads Not guiltp, and Pzoceſs continued againſt 

the Jury, till a Wzit of Diſtringas cum oo talibus was awarded return' octabis 
Hillar 17 Jac. at which Dap Richard Tripets of Derſly, was returned one of the 
Tales, and the Jurp made Default, whereupon a Diſtringas cum ſex talibus, 
was awarded return' menſe Paſchz, 18 Jac. And at the ieturn Richard Tripets 
was named as Well in the Writ of Diſtringas as in the Panel Tales, and by 
that Name Was ſwozn With eleven moze, and Verdict given fo2 the Plaintiff. 
And upon Exception taken, the Court required P2oof that it was the ſame 
Perſon, And at laſt the Ander Sheriff of Glouc. that made the Keturn, but 
Was nod out of his Office (a new Sheriff being cholen) toward the End ok 
Mic. Term 18 Jac. depoſed in Court, that he knew not the Man, neither that 
he was one of the Twelve that gave the Verdic ;- but pet affirmed that there 
was a Rich. Tipets of Derſly, in his Frecholder's Book, but no Tripets; and 
two other Strangers depoſed that thep knew Richard Tipets of Derſly, and 
that there was no Tripets there, and that Tipets was the Man ſWo2n of the 


The Writ and Panel Jurp, which they knew, becauſe they ſaw him ſwo2n, being about the Court 


bp Accident; and come Writing Was alſo ſhewed pꝛoving his Name Tipets: 
Whereupon bp Ozder of Court, the Writ and Panel was made Tipets, and 
Judgment given fo2 the Plaintiff, fo: Damages only, foꝛ the Term was end⸗ 
ed. And the Entrp of the Kule is in the Bill of Pleas of M. Brcownloe, by 
Othogaire the Secondarp, 16 Novemb' 18. 


, | © Clanrickad 


? © - 


Clanrickard verſ. c Barker very | Ersfield's ? 
C 


. 


———— 


(404 1 Clanrickard werſus Liſle. 


| TNrer comitem Clanrickard, and Frances his Wife Demandants, and Robert Hart 43. Arr. 1, 45, 
J Viſcount Liſle in the Fozmedon bekoze mentioned, Judgment Was pꝛo⸗ AD ada 
© nounced 16 Novemb. 18. and Wzit of Erro: was brought by the Earl of Lei. 

ceſter Tenant, bearing Teſte 27 Novemb. and then allowed, and in majorem 

cautelam a Superſedeas made againſt Executions, and pet the Demandant ob- 

tained a Wit of Seiſin, bearing Teſte nono Die Octobris befoze bp Warrant 

of the Judgment Which was afterwards entered, but as ok Octab. Mich. 

being the kaſt Continnance, Which being opened to the Judges, and thep 

well knowing that Judgment was not pronounced 'till Novemb. 16. fo that Mo. 461. Noy. 76. 

the Tenant could not have a Wit of Erro2 befoze, neither ought the Defen- Dy: 244. b. Vel. 118. 

dant to have a Wꝛit of Seifia befoze; fo2 by this Trick any Wyit of Erroz: . 

might be defeated, as ta Saving Poſſeſſion. And thereioze a new Superſedeas 

was awarded againſt that W2ir of Execution quia erronice, &c. 


(405) Barker verſus Cocker. Se kee 
1 3 | | Cur. Spir. 
Mich. 18 Jac. Rot. 693. 


1 * Barker Vicar of Stower Payne did libel in the Spiritual Court fo2 Lambs 33 
3 Tpthe⸗Lambs againſt Robert Cocker, and laid, that there Was a Cuſtom der an 3 
there, that all Lambs ingendzed, kaln and bzed upon anp one Tenement oz Cuſtom. 

living in the ſame Pariſh, although tzep belonged to ſeveral Owners, they ä 
have been caſt, and reckoned together as ik thep Were but one Man's, and 

the 8 62 Tythe⸗Tamb of them ſo counted together have been paid foz2 
Whereupon Henden pꝛaped a Pꝛohibition, becauſe all Cuſtoms againſt 

common fight are criable at the Common Law. Which was granted. And 
the Court was further of Opinion, that the pzctended Cuſtom was unrea- 
blonable, and againſt Law, fo2 by this Means it might fall out, that ſome 
one might have but one Lamb, and that might be talen ko: Tythe, and he 
that had moze ſhould pap nothing at all. e 


„„ Ersfield's Caſe. Hine 
gar Thomas Ersfield conveyed to his eldeſt Son (whom he did in effect Oil⸗ Winch: 4. 
inherit) the ano? of in the County of ke Term st +57 t 


his Life, the Kemainder to a pounger Son of his, bp a ſecond Mike in Pee. 
Both the B:ethzen did bargain and ſe!l their ſeveral Eſtates to Sir Edward 
- dSackvile, and the pounger Brother was to Have fo2 his Kemainder one 
> Thouſand five Hundzed Pounds, whereof he received thee Hundzed Pounds 
in Hand, and fo2 the reſt he had taken AFſurance; and then he and his eldeſt 5 Co. 39. a. 
Bzother acknowledged a Note of a Fine of the Land bekoze me, and then 

the elder Brother died. Whereupon divers Motions were made fo2 the pꝛo⸗ Motions for procee- 
teeding and ſtaying of the Fine, pro & contra. And J was of clear Opi- dne ing 91 3 
nion, that the Conuſee might p2oceed with his Fine, as againſt the poun⸗ 
ger Brother only, and take his Writ of Covenant acco2dingly: Foz the 
Death of the other is no Impediment; fo2 the Cogniſance of everp one is 

as againſt himſelf, and ſhall wozk fo2 ſo much as he can paſs, And ſo le⸗ 
bperal, and accoꝛdingly it had paſſed, but that Sir Edward Sackvile was con- 
tented that the pounger Bother ſhould have the Lands, paying certain 
Debts of the elder Bzother's, and upon other Agreement; ſo the Fine Was 
ſtaped by Conſent, —— | 
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444 a Farmer's 


1 * 
f "7 . 
af "| q Fs ; F © 
Wk Farmer's 4 Wilſon verſ. 2 | 
k . fine. ( 407 ) Farmer's Caſe. * a 


Dy. 220. b. 5 Co. zo. 


ö 

| 

| 

| 
” | irn en Ne Farmer and his Mike acknowledged a Note of a Fine the Twenty 

| 

| 


O ſixth of March, 1621. befoze Comm. bp Dedimus poteſtatem, and the Wife 
died the Twenty ſeventh Dap of the lame Month. The Twentp eighth Wap 
Compoſition was made in the Alienation⸗Ockce upon a Wzit of Covenant, 
made returnable in Hil. Term, befoze, and the King's Silver was entered in 
the Office of the King's Silver, as of the ſame Hillary Term, and fo the 
TIE Was paſſed and engroſſed; and now in Eaſter Term, the Heir of the 
Wife moved againſt this Fine; but upon Debate the Court reſolved, that 


the Fine muſt ſtand. 
( 4098) 
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Tr. 17 Jac. Rot. 2159. 


1 | pannel, Br. 2. A Partp of both Counties of Bedford and Hertford, came to the Bar this 
| | Term, and firſf was lwozn one of one Countp, and another of the o⸗ 
ther County, and ſo in Oder, till one of the County of Bedford Wag chal: 
lenged, aud then the Court pzoceeded to the next of that Countp, until one 
' Were {Wozn, and fo of the other Countp, until fix of cach County were 
_— {won ; koz if there Gould be fix \wozn of one County firſt, aud fix of the 
1 | other afterwards, it were diſozderlp and errouegus. „ 


(499) | Wilſon verſus Stubs. 


1 Winch. 6. 2 Cro. 520, Magee Wilſon bzaught a Wzit ok ſecond Deliverance againſt Ralph 
1 4 | 83, — n+ ol Stubs, and after Derdic, and here at the Bar, An. 18 Jac. had Judg- 
C,. Jac. 623. Dy. 5. b. ment to recover Coſts and Damages, amounting in the whole to fixteen 
| I. 5 Pounds, and had a Capias utlagat. directed to the Sheriff of York, to take 

| ® the ſaid Stubs in Execution fo2 the ſaid Damages ; and after the ſame Term 
' 8 . of St. Michael, one Ralph Stubs the Younger, Þzought a Wzit of Indencicace 
|: nominis, unts the Juſtices of this Court, and had a Superſed. to the Sheriff 
i to fozbear anp Execution againſt the ſaid Ralph the Younger. * the Court 
44 1 

U 
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was often moved to maintain the TUrit of Indentitate nominis. And divers 

Pzecedents ſhewed in like Writs, bzought in Caſe of Outlawzp, where one 

was taken upon a Cap. utlagat. fo; another of the ſame Name. Vide Paſchæ 

Br. Indemptit.ate nomi- 36 H. 6. Rot. 411 per Johan. Skyers, de Northbury in Com. Somerſet Junior. ad 
vit. 3. 11. 1 H. 5. 5. b. feta, Ro & ſa femme & triel briefe, de Indentitate Nominis, directed to the Jud- 
ges; and Sureties put in by the ſaid Skyers, qui manuceper. corpus pro cor- 

pore. And Jſſue taken bp the Wali General, quog le defend. eſt ead. 

perſona & venire facias agard, & verdict quod non eſt eadem perſona And 

Judgment thereupon, in hæc verba. Ideo confi. eft quod præd. Johannes Skiers 

de Northbury junior, de utlagat. prædict. fit quiet. &c. & ea occaſione non mo- 

leſtetur in aliquo nec gravetur, proviſo ſemper quod ad cap. præd. I. S. de N. Se. 

nior tanguam utlagat. procedatur cum effectu, &c. The like P2ecedent in Mich. 

20 H. 7. Rot. 137. upon a Cap. utlagat. Tho. Fuller adverſus Arey & Apres, Jſ⸗ 


_ 

Wo. 3 1 8 4 x N ö 
5 we ee hy re than Fhe King's ee Meneral, quod elt 5 
bed. | une 


dem perſona, and WMerdic (as befgze) againſt the King, and the like Judg⸗ 
ment. The like in Mich. 3 H: 4. Rot. 214. and à Mrit awarded to the Sheriff 
of London, to enquire 6 eadem perſona, which wy did return, that he is not 
the ſame Perſon, and Judgment as in the firſt. eee 
Br. Addition 18. 43. Aud notwithſianding theſe Pꝛecedents the Court was of Opinion, that 
9 H. 6. 13. b. Dy.5. the Writ in the principal Cale, and the Superſed. thereupon was not war- 
0. 3 ö. franted, but that the Defendant, Stubs the Younger might have his Ac ion 
of falſe Jmpziſonment; koz that the Defendant being named Ralph Stubs, 
without Addition, ſhall never be accounted the Younger, but alwaps the El 
der of the two of that Name. Nevertheleſs foz avoiding of Duplicitp of 
Suits, it was ozdered the Defendant Wilſon ſhauld appear to the ſcir. fac. 
upon the Indenticate nominis, and plead-to go to Trial, and if upon Trial he 
was found to be the lame Man, then the Monep remaining with the 
Sheriff to be delivered to Wilſon, vel contra ſi, &c. 
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The Court did take agreat Difference between che Caſes of the OQutlawzp, 


and che principal Cafe being onlp at the Plaintiff 3 Suit, and not at che 
King's, as in everp OutlaWep the King is intereſted, and of which p:inct- 
pal Caſe no Pꝛecedent was, oz could be ſhewed, Vide Long, 5 E. 4. fol. 84. 


( 410 ) | Clearke verſus Gilbert. 


Oddard Cleark b2ought an Action upon the Caſe againſt Gilbert fo2 ſpe 5- 
king theſe Wozds ; thou art a Thief, and haſt ſtoln Twenty Loads of 
mp Furze : And upon not Guilcp, a VYcrbicn Was found fo2 the Plaintiff. 
Now it was moved bp Serjeant Hiccham, that theſe Wozds bear no Aion, 
becauſe the Furze might be ſtanding, and fclled and carried awap by rhe 
Plaintiff, and fa no Felonp. | 

And Achow, of Couniel fo2 the Plaintiff, urged, that it ſhall be under- 
ſtood rather of Furze felled than ſtanding, and alſo the Mods are fo coupled 
that the latter are not made a ficaſon of the fo2mer, but either of them a 
diſtinct Sentence ſtanding of it ſelk; and la the Wo2d Thiek is ſufficient alone. 
And to that Purpoſe cited (as he laid) divers Caſes, all in B. R. one between 


Minors and Lightford, 4 Jac. and another between Eire and Ounſtram, 7 Jac. 


and another between Turner and Campion, 13 Jac. But he relied chicfip up⸗ 
on a Heco2zd which Was ſhewWed, 2 Jac. in the King's Bench, between Kel- 
ham and Manſy, where the Wozds were, thou art a Thief, fo2 thou haſt ſtoln 
mp Co2n: And Judgment was given koz the Plaintiff. All Which notwith⸗ 
ſtanding, the Court here, after divers Motions and Debates, gave Judg⸗ 
ment againſt the Plaintiff. Fo2 as to the firſt Point, it had been often ruled, 
that it is all one in common Senſe and Acceptance, Whether it be (And) 


thou haſt ſtoln, oz (Foz) thou haſt ſtoln. und in the Cale of Kelham, the 


Court denied the Tab to be ſo, except there were ſome further Words of 
Explanation, as Con in mp Barn, oz the like. Fo? otherwiſe, in Wozds 
meerlp indifferent, the moze eaſte Denſe, and fartheſt from the mo2e hainous 
Charge ſhall be taken. And therekoze we have given Judgment befoze, ſu- 
pra, betWeen Coote and Gilbert, againſt the PlarntiF, upon Debate Where 


the Wozds are, thou art a Thief, and haſt ſtoln mp Trees. 


( 411 Hanſon and Norcliffe. 
Hill. 18 Jac. 2861. 


Hen Plaintiff, and Noccliffe Defendant, in an Action of Debt the 


Plaintiff declarcs upon a Leaſe ko: Years made by him to the Defen- 
dane, reſerving ents, and fo? the Rent behind the Action is bzought ; the 
Defendant pleads, that the lcaſe in the Count mentioned, was made by In⸗ 
denture, reſerving the ent, prout, and with Condition, that if the Rent be 
behind, then the Leaſe to be void, and doth alledge a Default of Papment of 
the Kent, and (0 the Leaſe determined. 

The Plaintiff demurreth in Law, and it was reſolved by the Court, that 
this Teaſe is not void without a Demand, which therefoze the Defendant 
ſhould have laid actually: And fo2 Want of it, his Plea was naught; and 


ſo it is at the Election of the Leſſoz, and his Heir to continue, oz avoid the 


Leaſe in ſuch Caſe. 


( 412 ) Amphurſt and Palmer. 


Paſch. 19 Jac. Rot. 2048. 


1 ſame Caſe between Amphurſt and Palmer, was in like ſozt reſolved : 
So the Kent is due without Demand, but the Fozkeiture of the E⸗ 
. ſtate, neither bp Entrp, no2 by Avoiding upon Condition, is given either 
fo2 Leſſoz o2 fo2 Leſſee, without due Demand made, which muſt be expzeſlp 
laid in Pleading. | 


Uu 2 Mich. 


. 


Caſe. 


Winch. 3. 2 Cr. 39. 
Ant. 77. 1 Roll. 52. 
Cr. Jac. 66, 166. Al- 
len, 7. 2 Ro. R. 3oo; 
440. Joncs 11. op 
152. Hott. 110. Allen 
„ 2 Cra. i. 7. 
Ant. 9. 


Cro. Jac. 114, 231.1 
RO. 51. 2 C10. 39, 442. 
Winch. 10. Cr. Jac. 
457. and halt ſtolen. 
Hu'r. 113. utra, Mo. 
396. 3 Cro. 428. Styl. 
115. 2 Cro. 25. uta. 
Jones, 43. Hlutt. 65. 
Yelv. 34. Accord. 
HNutt. 65, 113. 2 Cro. 
66, 114. Utra. 1K 00. 
F1. utra. Cr. Jac. 39, 
74, 76, 205. 687, 688. 
Ant. 77. 1 Ro. 52. Al- 
len, 31. 2 Cro. 114, 
154. 231, 442. 


Debt. 


Jones, 5. Entre conge- 
able, Br. 2. Dy. 51. b. 
Mo. 408. Co. L. 214 
er | 


3 Co. 64. b. Syd. 7. | 'M 


Demand. 2 Leo. 141. 
Accor d. 1 Ro. 459. 
2 Cr. 57. And. 82, 
133, 135, 207, 304. 


Debt. 


Demand. 
Ant. 207, 208. 
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1 Mackwilliamss 2 
33 a Caſe. p | | 
Brownlow. ( 413 ) Mich. 19 Jacobi Regis Rotulo 363. WE Os , 


Winch. 41. m' c' & 
x10, ceſt caſe quoted. 
Winch. Ent. 458. 
Jones, 31. 1 Cr. 543. 
Latch 66. Ben. 463. 
2 Cr. 689. Cr. Car. 


435, 524. Jon. 461. 


2 Cro, 689. 
Ant. 258. 1 Cr. 435. 


3 Co. 90. b. 


Dy. 32. p. 8. 


N an Ejectione Firmæ by William Godfry againſt Tho. Wade. The Caſe ag 
to one great Point was thus. 3 | 
Mackwilliams the Dug band, makes a Feoffment of the Manoꝛ of Bathorne 
to Osborne, to the Ale of himſelf and his Wife, and the Heirs Males of theic 
two Bodies, the Hiemainder ro the Beirs Males of the Bodp of the Hug; 
band, the Kemainder to the Yeirs of their two Bodies, the Kemainder in 
Fee unio the Hus band. | 

Thep have Iſſue a Son and a Daughter, the Pusband dieth; the Son 
makethy a Leale bp Indenture to begin after the Death of the Mother, ren- 
dzing a Rent; and then bp Agreement levies a Fine, with Pzoclamationg 
ta the Uſe of himſelf in Fee, and dieth without Iſſue: The Mother, by Ac. 
ſent of the Daughter and her Hus band, ſuffers a common Kecovery, in 
which the Daughter and her Husband came in as Vauchees: The Uſe of 
which Kecovery is to the Uſe of the Mother fo2 Life, the Nemainder to the 
Daughter and her husband in Tail, rye Kemainder in Fee tro the Daughter, 
The Mother dieth. 5 . i . 

The Queſtion is, whether this Leaſe of the Son, under whom the Plain- 
tiff Claims, be good againſt the Daughter and her Hus band, under whom 
the Defendant Claims. | N 

And it was adjudged fo2 the Defendant, by the Opinions (upon ſolemn 
Argument) of Jultice Jones, Juſtice Hutton, and mp ſelf ; But Juſtice Winch 
was of Opinion, that the Fine of the Don, though in the Life of the Mo⸗ 
ther (befoze whom he died without Iſſue) ſhould bind the Daughter, and 
all claiming under her, | e 

Now firſt it is to be obſerved, that the Eſfate Tail to the husband and the 

Wife, and the Heirs Males of their two Bodies, after the Death of the 
husband, Was Whollp in the Wike at the Time of the Fine levied, though 
the Wife were within the Statute of 11 H. 7. Then the Kemainder ts the 
Heirs Males of the Bodp of the Father, was indeed in the Son, at the 
Time of his Pine levied ; but both thoſe Eſtates Tail Were Extinc When the 
Son and the Mother were dead: So the Leaſe could not ſtand by thoſe E- 
ſtates; Then next ſucceeded the Kemainder to the Heirs of the Bodies of the 
Dusband and Wife, which after the Death of the Husband was wholly 
veſted in the Wife, to which both the Son and the Daughter were Jnhert- 
table, being B2other and Siſfer, 
Now the Queſtion is, Whether the Fine of the Bzother (being the firſt JI 
ſue of this Intail) levied in the Life of his Mother (Who was ſole Tenant 
of that in Tail, and did ſurvive him) ſhall bar his Siſter, to whom the 
Land co intailed deſcends 1mmediately from her Mother. 

And we held that it ſhould not. 

Jn (fe Argument of this Cauſe ſaid, that he that Will make a good 
Coniirugion of the Statute of 32 Hen. 8. muſt make it upon a joint Conſide⸗ 
ration and Conference of the Statute of 4 H. 7. and it together, the firſt be- 
ing the Text, and the other but a Paraphzeſe in a few moze Words, but 
little differing in Subſtance; fo2 he that ſhall obſerve the ſtrongeſt Caſes that 
have bcen zuled, of giving oz binding, barring, extinguiching, oz diſcharging 


(to ue all the Wozds) of Intails, bp Fines With Pꝛoclamations ſince 32 


H. 8. ſha!! and that the ſame Cales ought to have been ſo ruled upon the 
Siatute of 4 H. 7. though the other of 32 H. 8. had never been made: But 
betauſe Intails werr fo beloved, and had reigned ſo long, it was Wilelp 
done of the Judges nat to launce the Soze too deep of themſelves, but to 
have the Parliament Authozs of ſo liberal an Expoſition as 4 H. 7. required, 
and would well have born. And therefoze, 32 H. 8. makes all Fineg, as 
well befoze as after, levied acco2ding to 4 H. 7. to be of one and the ſame 
Fo2ce and Cffec, So the Pines upon 49. are, ab initio, as ſtrong againſt 
Jutails, as 320. And in two Caſes the Statute of 32 H. 8. ſeemed to wea- 
ken the Statute of 4 H. 7. In the Caſe of Fine by Tenant in Tail by Ac 
of Parliament, and Tenant in Tail with Aeverſton in the Crown, Noz P. 


28 H. 8. Fine by Tenant in Tail, the Revernon in the Crown, bound the <J(- 
ſue by 4 H. 7. and 32 H. 8. provides, that the lame Statute ſhall not extend 
ſg 
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to FineSlevied by Tenant in Tail, the Kieverſion in the Crown, but that 
the fame halbe of the like Fozce as thep ſhould have been, if that Ag had 
not been made, Which amended not their Caſe ; whereupon in Stafford's Caſe 


upon the Statute of 34 H. 8. of common fiecoveries, whereby it wag p:0- 1 $4 165. 1 Inſt 


' vided, that no common Kecoverp in that Caſe ſhould bind the Iſſue, but e „ $2.49 


- ; 4 Leo. 40. Mo. 467 
that he might enter aftcr the Death of rhe Tenant in Tail, the laid fccovery, J Cro. 595. 4 Roh. 


02 anp other Thing done o2 ſuffered, by oz againſt any ſuch Tenant in Tail, 
to the Contrary notwithſtanding. Co. lid. 8, 78. Stafford's Caſe, and Notley?s 

All Perſons are by 4 H. 7. concluded under the Wo2ds Pz2ivies and 
Strangers to the Fine, and the Statute hath Davings fo2 Strangers; but 
none fo: Pꝛivies; aud therekoze the Exception of Partes Fines, &c. is given 
to all Perſons, not Parties, no2 Pzivies; that is, only unto Strangers. 

The Wozd Pzivies, in the Purview of 4 H. 7. is the operative Wozd, and ant 258. py, 3. a, 
contains as much as the many Words in 32 H. 8. And therekoze no Man . . . 
would have doubted upon that Law, of Granc's Cale, Archer's Caſe, 02 Zouch's 3 Cro. 122, 610. / 
Caſe, foz thep are all Pꝛivies to them that levp the Fines, that is, P21- 
by in Eſtate and Title to the Jintail ; fo2 Pꝛivitp in Blood alone is nothing; 
and therekoze Cook lib. 3. Lincoln Colleges Caſe, if a Daughter of a Tenanr 3 Leo. 21 109 Aa 
in Tail levp a Fine, and then a Son 1s Bozn, P;oclamation ſhall not bind 8 Winch an: 


him, koz he is a Stranger, and map plead as a Stranger, Partes nihil, &c Accod. 


But in Archer's Caſe, Where the G2andfather and Gzandmother were Te⸗ 

nants in ſpectal Tail, and the G2andfather dies, and the Father enters upon 3; Cr. 435, 525, 543. 
the Gzandmother, and levieth a Fine, and then the Father dieth, and after 

that the Gzandmother dies; J hold, that the Son is to be barred by his 

Father's Fine, Foz though in the Fozmedon he need not make himſelf Heir an. 258. Mo. 252. 
in Tail ta his Father, becauſe he Was never keiled, pet he muſt of Necellitp, Jones. 33. 
being a Lineal Heir, mention him, and muſt couvep hiinſelf to the Intail 

by and though him; which is the Keaſon given in this Caſe of 18 Eliz. 


Dyer 251. that the Pine of the husband, Tenant in ſpecial Tail, doth bind *! 17. Mo. 147. 


the Iſſue though the Mother ſurvive. 
But now in Fines amongſt Callateral Iſſnes, and Heirs among them- 
ſelves, which is the Caſe now in Queſtion, the Cafe is not the ſame, bur it 


recetvech Diſtinction acco:ding id Contingency; fo: it is not neceſſarp 


that the collateral Iſſue claiming by an Jurail, muſt make mention of e- 
vezp collateral Iſſue injzcritable befoze him, as in the Caſe of Lineal An⸗ 
teſtoꝛs it is. | | 

And therefoze make the Caſe that the Father being Tenant in Tail to him 


Diſcent Fitz, 15. 


-and the Heirs Males of his Body have Iſſue three Sons, and the ſecond Ant. 252. 
Son levp a Fine in the Lite of the Father, and then the Father die without | 


diſpoſing the Eltate. : 5 5 
Firſt, clearlp the eldeſt Son is not barred, becauſe he is not a Pꝛivp to his 
ſecond Bzother, though he be within the Kigour of the Words fo2 he is 
Heir to him that levied the Fine, and doth claim only by the Jntail ; but 
above him, and not as Heir, which is the Meaning of the Law. 


Then again, if the ſecond Bꝛother die without Jſue, in the Like of the El: « Cro. 435, 343. 


der, o2 of his Jſſue, the third Bꝛather ſhall Claim this in Tail after the Paz Mo. 252. 
Death of the elder Bzother, notwithſtanding the Fine of the middle B2other, : 
becauſe he doth Claim immediatelp from his elder Bzother, and need not to 
convep himſelf by, no2 make mention of his middle B2other, no not in his 
Pedegree. But if the elder B:other die without Iſſue, in the Life of the mid⸗ 
dle Bzother, oz his Iſſue, without diſpoſing the Eſtate, and then thep all die; 
now the third Brother and his Jſſue ſhall be barred; koz though he map 


ts his eldeſt B2other that was lalt ſeifed, and make himſelf immediate Heir 
unto him, without Mention of the ſecond Brother; pet the Tenant in the For⸗ 
medon map plead the Fine of the middle B2other, and that he oz his Jſue, 
did ſurvive the Elder and his Iſſue; fo2 by thar it appears, that the middle, 
oz his Jſſne, were the Perſons inheritable to the Intail bekoze the youn- 
ger Brother, in Whom the Title of the Intail had been totally, but = the 
ine 
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Sheffeild verſ. 
i Ratcliffe. 
ho 


Error in Exchequer 


Chamber. 


Ben. 166. lenk. Cent. 


2.86, Pal. 351. Jones, 
69. Godb. 300. Hetley 


150, 152. Cr. Car. 


427- Koll. K. Bigod, January 10. 6 H. 8. Sir Ralph Bigod made a Feoffment to William j 


333, 416, 426, 496, 
Soi. 2 Ro. R. 312, 
333, 374, 416, 428, 
496, 501. 12 Co. 6. 


1 Cr. 431. 3 Inſt. 19. 


The firſt Queſtion. 


Fine Which bars him, and the whole in Tail, as well againſt his pounger 
Bother as againſt his own Aſſue. Bp which it appears thats the Fine barg 
o2 bars not the pounger Bzocher, bp Contingency ok Survivoz, oz not Sur: 
vivo? of either Party. Whercof the Vcaſon is, that if afcer the Fine of the 
ſecond Bzother, the Elder had died Without Iſſue, and the Father had died, 
the whole Tail had been bound againſt all the Bzeth:en in the fame Manner 
as it were upon a Fine againſt the Bꝛethzen in Fee-fimple, 

And indeed the Scope of the Statute 4H. 7. and 32 H. 8. is to make Fines 
with Pzoclamation, bar as amply in Tails, as in Fee⸗ſimples. 

But in all theſe Caſes, though their Fines bind theſe Pzivies, pet Stran⸗ 
gers map ſave themſelves and cheir tight by Plea, Partes finis nihil, &c. 

Note, that this Difference between Lineal and Colſateral Yeirs is well ve- 
rificd upon the ſame fieaſon, 32 H. 8. Dyer 48. that if a Man be ſcifcd of 
Lands in Fee-ſimple, and his eldeſt Son be attainted of Felony, and die in 
the Life of his Father without Iſſue, the ſecond Bzother ſhall inherit im- 
mediatelp from the Father; otherwiſe it will be it the Elder Bzother, oz 


his Jſſue, ſurvive the Father. 
Cate 9 --- Lord Sheffeild verſus Ratcliffe. 
13 Jac. Scacc. Rot. 96. 


ID. Mercurii poſt Feſtum Sanctæ Margaretæ 17 E. 2. John de malo Lacu, gave 
to Peter de malo Lacu, and the Heirs of his Boop, the Caſtle and Ma: 
no2 of Mulgrave. By many mean Deſcents the Land came to Sir Ra'ph 


Ewer and others, to the Ule of his laſt Will, and died; and the Right of 
the Land, together with the Intail, the Ale alſo after the Will perfozmed, 
| deſcended to Sir Francis Bigod. | TR, 
December 10. 21 Hen. 8. Sir Francis Bigod made a ꝓeoffment to John Conyers, 
and others, to the Uſe of himſclf and Katharine his Wife, and the Ycirs of 
their Bodies, and they had Iſſue Ralph Bigod and Dorothy. 
Then the Statute of 26 H. 8. cap. 13. of #ozfciture foz Treaſon, is made, 
16 Maii, 29 H. 8. Sir Francis Bigod was attainted of High Treaſon, commit- 
ted 7 January, 28 Hen. 8. and Was executed, and Katharine ſurvived, 31 H. 8. 
the ſpecial Ac of Attainder of Sir Francis Bigod, and his Fozfeiture, amongſt 
others, 1s made. 5 
Novemb. 4. 6 Eliz. Ralph Bigod, Son of Francis and Katharine, Was reſtozed 
in Blood bp Parliament, and died without Iſſue, Dorothy married Roger 
Ratcliffe, and thep have J{ſſue Francis Ratcliffe. 

Octob. 1. 8 Eliz. Katharine died, and Francis Ratcliffe entered Aug. 11. 33 E- 
liz. the Office found koꝛ the Queen. | | 
February 1. 34 Eliz. Francis Raccliffe died, having Jſſue Roger Ratcliffe. 

Apr. 28. 34 Eliz. the Queen bp her Letters Patents of the ſame Date, 
granted the ſame, Tc, to Edmund Lozd Sheffeild, and the Heirs Male of his 
Body begotten, at the Rent of 90 l. 18s. 3 d. | 

Roger Ratcliffe upon this Whole Caſe, ſued his Man. de droit in the Exche⸗ 
quer, and had Judgment foz him. Whereupon a Wꝛit of Erro; was b:ought, 
And the Queſtion is, whether this Judgment ought to be achrmed oz re⸗ 
verled. 
The Queſtions are to. ; | | 

Firſt, whether Francis Bigod, who had an Eſtate in ſpecial Tail in Poſſcſſion, 
had allo anp Night of the old Intail left in him at that Time of his Attain⸗ 


der. Oz whether it were not in him, but in Abepance, in reſpea of the | 
Feoffment made by him, 21 H. 8. And whether that Right did accrue unto the Þ 
King bp the Attainder ok Francis Bigod, and the general Statute of 26 H.8. Þ 


cap. 13. 02 by the particular Ad of 31 H. 8. 


And J am of Opinion, that there was a Night of the old Intail remain⸗ 
ing in him, and that the King ought ta have it, together With his Eſtate Þ 
Tail ſpecial in Poſſeſſion, freed and diſcharged thereof, as long as the E 


ſtate in Tail endures. 


In 


* a —_ —__ 


Sheffeild verſ. 7 


? Ratcliffe. 335 
Ju che«handling of this Point, J ſhall occaſionally fpeak of Rights of 


Entry that reden oz not given, and allo of Rights of Actions real, gi- 
ven 92 not to the King upon Attainder of Treaſon, by kfozce of the Starutes, 
oz of the general Statute of 33 H. 8. Chap. 1. fo2 this Statute is (0 near of 
Kin to that Couſtruction of the Wozd ( Nights) that we muſt kozeſee that we 
do not in the Judgment of this Caſe pzejudice the Statute Ex obliquo. 


The ſecond Queſtion is, whcther there be a iemitter in the Caſe after At⸗ The ſecond Queſtion, 


zainder of Treaſon ; and if there be ſuch a Kemitter, then when the emit: 

ter begnn, who, and in whom (whereof nothing hath been diſtinctly ſaid 

72 * Jan of Opinion, there ought to be no iemitter in this Caſe 

to the old in Cai. 

% thirdly, J add further, that if there be any Uemitter, it is but koz a 

Time, and by the Office following it is removed and ended. | 
AJ muſt P2ofeſs, that Whenſoever J Have thought of this Caſe, and ad- 


viled upon it wp ſelf, J have met with two ſtrong Aﬀections, Zeal, and 


Indignation: Zeal in Behalf of the King, to pꝛeſerve the ancient Kight of 
the Crown, againſt the Invaſions of Kebels and Traitozs : Jndignation, 
when J find Francis Bigod, that ſometimes bꝛought a puiſſant Armp into 
the Field to depoſe the King, failing in that Enterpzize, now to riſe up in 
Judgment agaiult him, that whom he could not bp the Swond deſtrop, he 
might ſupplant by the Law: Foz though Ratcliffe bear the Name of this 
Cale, pet J ſee nothing but the Land of Francis Eigod, his State, his Night 
and Title, his Blood, his Deſcent that maintains it aud defends it. There- 
foe let it not ſeem ſtrange that J am warm in this Caſe, foz, Zcal and 
Inu ef ian are fervent Paſſions. 

nd J do confeſs to give Pꝛerogative to the Right of the Crobun in mp 


| t Care and Digilancp: And it is Nobile officium Judicis & debitum, due by 


Oath and Office to watch fo2 him who wakes foz us, ne quid detrimenti capi- 
at Reſpublica. And if Charity begin at it ſelf, ſo ought Juſtice to do, that 


the King, who granteth Juſtice to all, ſhould not be wanting to Himſelf, 


Becaule J deſire to be plain and clear in mp Argument, J will make the 


Queſtion as ſingle as is poſſible: Foz, multiplex indiſtinctum parit confuſionem, & 
| quzltiones 2 1 Wut eo lucidiores. 


Therefoze J Will make the firſt Point a ngle Queſtion (as the wozſt fo2 


mp Part.) But this, Tenant in Tail, of Land in Poſſeſſion, makes a Feoff- 
ment in Fee. The Queſtion is, ; 

* Whether aup Kight of Intail remain in himſelf {till againſt his Feoff- point. co. L. 
1 mon, #0 to what End and Uſes, aud What he map do 0? ſuffer by fozce of 259.4 b. 

| Jn this Queſtion pou (ce J do ſhun to take any Exception to the Yalidity Jones, 112. 2 Ro. R. 
J a ihe Feoffiment made, bp Francis Bigod, as ceſtui que uſe in Tail bp the Sta-“ 

(feof 1 R. 


3. and not then Tenaut in Tail in Poſſeſſion. 
Vet notwichanding. taking the Cauſe at the Wozſt, J am of Opinion 


| Clearlp, that this Feoffment gives awap all the Eſtate the Tenant in Tail 
| Feoffoz Had, as concerning himſelf, o2 any Bencfir that he map receive. But Ur. Sec. 594. 
as concerning his Jſſue inheritable to that in Tail, and to him in the Hie- | 

| verſion, and fo2 their good there remains ſtill in him a Right of that in Tail, 
| bp fozce of the Statute of Weſt. 2. foz the good of thoſe that are ſaved bp that 
Statute, againſt his Alienation. 


Therefoze note firſt, that it is conkeſſed on both Sides, that there is a 


| Right remaining fo2 their Uſe and Good; but whether it be the Feoffs2 him- 


(elf, deeping till their be an Deir to claim, oz in no Perſon, but in the Pae- 


| [ervation of the Lan, which ſome term in Abeyance, 9? in Nubibus, is the 
| Queſtion. By Which it appears, that the p2etended exact Enumeration of 
| Aiights, as Jus habendi, retinendi, percipiendi, poſſidendi, Intrandi, recuperandi 
| & fruendi was needleſs, Whereupon thep would infer that this was no 
Right, becauſe it was none of thoſe Rights, and makes but Muſter and 
Voiſe, fo2 there is a Kight, and it is Jus recuperandi, when the Time cometh. 


But where it is in the mean Time till the Perfon inheritable appear, that 


map put this night in Execution and Pzactice, which the Feoffo2 cannot do 
| againſt his own Feoffment, is the only Queſtion: And upon this pꝛetended 


cxac 


3 Co. $7. b. Plo; 
556. a. 560, b. 
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J Co. 39. a. 


ipſo jure ſic nullus, which befoze he could have dne. 


8 | 3 — 
exact Diviſion of Rights, thep have left out the whole Member of Anhts; fo2 
Where Nights are in a Dichotomy, either Jura lucrativa, 02 Weandi, acquiren- 
di, oz Jura alienandi, they Have left our that whole latter Bzanch, and onlp 
particulariiev rhe Jura lucrandi. TH 3 

So all the Waps and Powrrs and fiights, whereby a Man hath Right 
and Power co depart with that he hath, and not to get oz keep, are omitted: 
Such as are the Rights to give, ro relealc, oz extinguendi, to extinguiſh, jus 
renunciandi, to renounce o; diſclaim, Of Which kind, this very Night that 
the Tenant in Tail hath after Feoffment, (which hath but diſcontinued) 6- 
nallp to bar rhe whole in Tail, is one. Foz this Right that is left after his 
Fine oz Feoffment, ge map extinguiſh, and by that Kight the Tail map be 
recovered again, as by the Noot of the Intail that is left alive ſtill. 

Now lee the Keaſon of this, and let the Statute of Weſt. and the Pleading 
and Pzactice upon the Statute, which are Expoſitozs of Law, judge, 

The Statute of Weſtminſter recites the Fozms of Fee⸗ſimples conditional, 
which nod are Intails, and then ſheweth two Miſchiefs : That in all theſe 
Caſes, the Feoffces after Iſſue, had Power to alien and diſinherit their JC: 
ſue, and alſo the Donozs were likewiſe Heretofoze barred of their Keverſion, 
both being againlt the Minds of rhe Giver, and Fo2m of the Gift, and hol: 
den hard, Durum videbatur, &c. Durum id eſt iniquum; and the ficmedp pꝛo⸗ 
vided, is only in theſe Wozds. | e oF 

It is ozdained, that the Will of the Giver (acco2ding to the Fozm in the 
Deed of Gift exp2eſſed) ſhall be hencefozth obſerved. So that they to whom 
the Land was given under ſuch Conditions ſhall have no Power to alien it, 
but that it ſhali remain to their Jſſue after their Death, oz ſhall revert to 
the giver fo2 want of Aſſue. N 0 
Andik a Fine be levied ok ſuch Lands, Finis ipſo jure fit nullus, he ſhall 
have no full and abſolute? Power to alien o2 levp a Fine. But though neither 
Fine no2 Feoffment be void, pet they ſhall be voidable, not as befoze, when 
they bound abſolutelp both Heirs and Donors. | 
So that it appears, that Whereas. befoze this Statute, the Feoffees had 
abſolute Power to alien after Iſſue, and finallp and totallp, and in a ſo: 
rightfullp, being in a ſozt not againſt any fiules of poſitive Law, to bar to 
all Purpoſes, as well againſt his Iſlue and the Giver, as againſt himlelt. 
Now, that very Power of Alienation remaining as againſt himſelf, is re- 
ſtrained and weakned, to do that that finally ſhall bar his Iſſue, oz the Gi 
ver exp2eſiy, and him in the Viemainder, by Equitp, though he map ſtill 
diſturb and diſcontinue it againſt them by Expoſitions, Which the Statute 


hath received, which, as Littleton ſaith, Ch. 71. Diſcont. reaſoning out of the 


Wzit, which ſaith, a Tort luy de force, is a w2ong and w2ongful Act: 50 
that whatſoever conduceth to Hiecoverp of the Jſſue, oz the Giver, he is re- 


trained ok his Power, that he had bekoze to bar it. 


So upon this Statute J reaſon thus. A Tenant in Tail hath the Whol: 
Eſtate in Tail, and all the Right ok it in himſelf, and map finallp and to 
tallp bar it, as Well againſt his Iſſue as againſt himſelf by a common Ke 
covery, notwithſtanding this Statute, but by a Feoffment oz Fine he could 


not by reaſon of this Statute. 


And therefoze, that chief and meer Night, ſummum oz merum jus in Tail 
(which though it be diſcontinued, is not barred bp the Feoffment) remained 
Where it was not aliened (ſc.) not made alienum; foz it is not in his Pow | 
er, by that kind of Convepance, and a non poſſe ad non eſſe ſequitur argumen- 
tum neceſſarie negative, though not affirmative; that Which cannot be done is 
not done; ſo that the Argument ſtands thus; what the Tenant in Tail had, 
and hath not parted withal, remaineth in him ſtill ; but the main Right in 
Tail he had, and hath not parted withal; therefoze it remaining in hin 
Mill. Foz Qui non habet poteſtatem alienandi, habet neceſſitatem retinendi. Ji 
pou ſap he hath parted with all, J p2ove he hath nor, becauſe the Statute 
hath taken from him the Power to do it bp Fine oz Feoffment ; only, Fini 


Now 


2 | . 8 , 4 


' Necoverp, oz levies a Fine, at this Day, the Xvowz2p together With the 


"ſtate is no longer Tenant to the Lozd in Night, neither can he compel the 


tion of Law, that as the Tenant is ts be made acquainted when the Lo2d a- 


EY . 8 = 
—  — 8 


. 
No | Ratcliffe, : 


Now the 2actice of L- hath been anſwerable to this, both towards the 
Donoz and os the Aſſue. The Donoz hath two Things wherein he 
map be benefited o2 pzezudiced : one in his lencs referved upon his Gikt, the 
other in his Keverter the Iſſue oaly in his Diſcender. Now fo2 the Dono?z, 
when the Donee hath made a Fcoffment and hath excluded himſelf from the 0 1. 269. . Li. Scl. 
Uſe of all Fights as concerning himlelk, pet che Bono: ſhall by Fozce of the 455. Pio 561. 3. 3 Co, 
Statute, which he could not at the Common Law, avow upon him ſtill; as . C 4. 
the Tenant of the Land, 48 E. 3. VR 

And if the Donoz will releale all his Night in the Land to the Donee, that 
hath diſcontinued, this Neleaſe, tho' it Will extinguiſh no Right to the verp 
Lands, pet it will extinguiſh the Kients, which proves that the Donee can⸗ 
not by his Feoffment diſmiſs. himſelf of his whole Kight, but that by the 
Staiute of Weſtm' his Alienation is diſabled as to that, as concerning the 
the Donoz, which is by the Equity and Meaning of the Statute, in the 
Point of Avowyp fo: Rent. But Wwhenfoever the Tenant in Tail ſuffers a 


3 Co. 29. b. 


Night of the Enrail will ceate, . E 5 
And rhe Anſwer as to that is imperkec, to reſemble it to the Caſe of a 
Tenant in Fce-ftmple, that doth alien, and pet the Lozd map ſtill avow upon 
him. Foz the Caſes have no Geſemblance : Foz as Littleton well diſtinguiſh⸗ OS 
eth, That Tenant in Fee-ſimple, when he hath departed with his Whole E⸗ Co L. -5. + 


Lozd da avow upon him, tho the Z02d map ik he Will avota upon him fo2 his 
Arrearages. And ik the Lo2d releaſe unto him all his Night in the Land, 
the Hieſcale is void to diſcharge Fients and Services, in all which it differs 
materiallp from the other Caſe, and is no other but a Caution and Pꝛopoz⸗ 


liens the Seigniozp, £0 the Lo2d is to be made acquainted when the Tenant 

aliens his Tenancp, and all Arrearages paid, that he map have no After-rec- 

konings with his new and old Tenant, when the Land that ſhould pield it is 

gone, 8 When Notice is given, and the Arrearages paid, the Avow2n 

va iſheth. | 

Now foz the Heir in Tail, claiming from his Anceſtoz after his Feoffment 

by Deſcent from him, thercbp allowing a fight ro remain in him againſt his 

Feoffment, the Cale is the moze oblcure, becauſe during the T:fe of the Feof- 

fo2, there can be no Motion of that Right, nrither by the Feoffoz, who hath 

barres himſelf, no: his iſſue, becauſe the Night is not per deſcended 2 Pet 2+ 8. . cop; 2. 
let me put a Cale upon the Statute, 11 H. 7. upon the Opinion of Montague, e 80, . 
Chief Juſtice, that if a Wife Tenant in Tail Jointrels make a Feoffment, 

the Perſon to whom the Land fall belong after her Death ſhall enter, and hold 

it acco2ding to his Night. Nov till Luch Entep the Dilcontinuance remain- 

eth, aud the Avow2y ſhall be upon her. But when the Jſſue enters he 

is in as heir in Tail & quaſi by Deſcent, even inthe Life of the Tenant in 

Tail of the verp ſame Eſtate, and Right in Tail th etwas in the Mother, by 

Foꝛce of the Ac of Parliament. And therekoze the Yvow2p ſhall be upon him. wy 

. But now generally. when the Tenant in Tail hath made a Feoſſment, and C. 4:3. Pio. 582 b. 
dies, his Heir ſhall being a Fo2medon in Deſcender, and ſhall ſay in his Cr. 422, 341, % 
Count Deſcendir jus from the Anceſts2 to him, as Heir, per formam doni. And | 
the Anl wer to the Objection is allo imperien, to ſap thor the Deſcendit jus is 
but as much as Devenit jus, fo2 that is to confound Pꝛopꝛiety of Phaſe, and 
Diſtinction of Cates, which in ({irits and Counts eſpecially is moſt apt and 
curious: Foz to ſap Devenit jus, is a Wozd common in Caſes of Deſcent oz 
Kever.cr 92 Kemainder, and map ſerve common People in o2dinary Speech, 
as tu this verp Statute is (aid, that the State ſhall remain ts the Jiſſue after 
the Dearh of the Anccſtozs, oz revert to the Donoz, | 
And When pou ſpeak of Writs, Devenit jus Will ſerve no Writ 02 Caunt of co. L. b 2, 

F22med9u one 02 other. And gap other Fo2m impꝛoper will abate che Wric, Jt | 

1s true that regularſp a Feoffment bars the Feoffoz of all pzeſent Nights, pea, 
aud of all after Aights and Poſcbilities ariſing to the Came Partzes by Cau⸗ 
les beſoze the Feoffment, and thar Withaut reſpea to the To7s of Strangers, 
Vide Albany Cafe and Dige's Cale. Co Lib. 1. 


X And 


Sheffeild verſ. 
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And therekoze in Archer's Caſe, Co. lib. x. fol. 66. Land wag denied to the 
Fieber fo2 Life, the icmainder to his firſt Heirs Malen Ie Tenant fo; 
ite made a Fcoſſment in Fee and died, the next Heir was barred of his 
fcmainder fo2 ever. Foz bp the Feoffment, the Eſtate foz Term of Life wag 
lo bound, that the Remainder could never ariſe during that Eſtate, and (0 
muſt tail, 

And 9 H. 7. 1. A Man ſeiſed of Land in the Right of his Wife, makeg g 
. 3 Co. Feoffment in Fee, and then 1 Eſtate is made back to the Mike, ſhe ig 
3. b. therebp remitted, and pet he ſhall never be Tenant by Curtelp. And there- 
koze it is well reſolved, that if Tenant in Tail diſcontinue, and the Diſcontj: 
nuce levp a Fine With P:oclamations, he that did diſcontinue is not bound 
to Claim, but after his Death his Jſſue muſt. Foz the Diſcontinuo? hath 
no tight. Firſt, for himſelf, fo2 la he muſt claim, and he cannot be bla⸗ 
med, oz ſuffer fo; Default of Claim, when it Was not in his Power to make 
Claim, Ind therefoze all Caſes that are put topzove the Fozce of a Feoff⸗ 
ment, regularly conclude nothing againſt this Opinion, That the Tenant 
in Tail by his Feoffment, cannot put away his whole Right of Entail, be⸗ 
cauſe that the Statute of Weſtm' fozbids it, Which over-rules all pꝛivate 

Acs and Rules of Law. 

But this Caſe is irregular, becauſe it ſtandeth by Ac of Parliament, 
which is able to make the ſame Aa good to one Purpoſe 902 Perſon, and void 
oz voidable to another, as the Statutes of Biſhops, Deans, Chapters, and 
the like, which bind the Pzedcceſſozs, and are void and voidable againſt the 

| Succeſſo2s, who ſhall nevertheleſs when they enter, be in by wap of Suctel⸗ 
Ant. 26. ſion. And that there is ſtill a Night in the Tenant in Tail againſt his Feof- 
ment appears, in that he hath fill Power to bind it moze finallp and totallp 
by Fine oz Kecoverp it he purſue them rightly ; and therefoze note Cupple- 
3 Co. go. a. Ante 336 dike's Caſe, Co lib. 3. fol. 6. At Tenant in Tail With divers Remainders over 
Cate © Manxell's make a Feoffment, and the Feoffee vouch not the Feoffoz Tenant in Tail in 
4 | Poſſeſſion, but the firſt in Kemainder, his State (i. e) the Feoffo2 is not bar⸗ 
® reb, but ſtands to be remitted, oz recovered. And Manſel's Caſe is there cited, 
and allowed fo2 a Bar to thzee ſeveral Entails, bp one Kecovery With a dou- 
ble Voucher. | . | 
And this is the Jus extinguendi Which J ſpoke of befoze, Which he could not 
extinguiſh noz diſcharge, it it Were not in him and his Power till. 
And chercfo2e there is no Cauſe to frame Abepantes needleſs and in vain, 
Which the Law loves not, noz admits, but in Caſe of Necellitp z as in Va⸗ 
| FF cations of BiG<ops, Parſons, and the like, o: Remainders to right Heirs 
RA upon Freeholds. Abepances are not allowed but where the oziginal Creation 
1 | of Eſtates requires them, oz Where the Contcquence of Eſtates, and Caſes 
. | do in Congruitp require them. | 
. As koz the Firſt. | TY 
Jn thc Cale of ſingle Cozpozations, BAhops, Deans, Parſong, and the 
line, which muſt die, and leave a vacuum of Freehold, oz a iemainder to the 
Heirs of I. S. pet living With Pꝛoviſion foz the p2zcfent Frechold, 
7 Co. 9. a. Ante 222 On ketondly in Caſes of Congruitp, if a Man have given Warrantp, and 
Co. L. 390. 2.265. b. die Without Heirs, his Heir map be vouched in utero Matris : But if there be 
no Heir in eſſe, he ſhall be vouched, 38 E. 3. 29. And a Youchee map take 
and plead a Releaſe quaſi tenens, Littleton cap. Releaſes, 02 map levp a Fine to 
the Wemandant of the Land in Oueſtion. But fo2 States that are of their 
own Nature, in their Oziginal perfect and entire, (as this is) the Law per- 
mits not vain affected Abepanccs, oz Fictions, by the voluntarp Ac of the 
Party, that ſerve to no Good, as this, which ſhould be to p2eſerve a Night - 
to ſerve the Feir, ond to defraud the Ring; which is one of the pzincipal KF, 
Kecaſons which moved the Statute of 27 H. 8. to confound Uſes into Poſſel⸗ I 
ſions, Uſes being but a kind of Abepance and Shift to kecp the P2ofirs to the 
Ceſtui que Uſe, and to defraud the King and Lo2ds of their Elcheats, and 


them that have Right to demand of their Actions. 
: 4 | Little- 
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Tile Wag confounded in himſelf that made an Abepance of a Smit of 
Totum ſtatꝭ A ſuum, and pet made it but an Eſtate fo2 Life, Which is condem⸗ 
ned in Waffe ran Caſe by the Judges. | | 

And again, although Fioions may take place among common Perſons, 
pet the King is not to be anſwered, bound noz dekeated by Ficions: And 
cherefoze the King will not be bound in his Keverſion oz ficmainder by He- 
| compence fained upon a Common Kecoverp, 6 E. 3. 56. ({larrantp Collateral 
| binds not the King, without true and acual Aſſers ; no2 by Eſtoppels, &c. of 
his own Hecitals ex cerca ſcientia. Alton Wood's Caſe, Co. I. 1. 43. 

17 E. 3. The Archbichopzick of York voided, during which Avoidance, the 
Deanerp allo voided, Which hath been alwaps Elective, pet the King ſhall 
pzeſcut in Right of rhe Biſhopzick, as the Right was at the beſt. Ik pou 
have a Right fo2 the Good of the Jſſue, the King will alſo find it fo2 his good. 
The King ſhall take Things at the belt fo2 himſelf. The King's Tenant p2e- 
ſents and inſtitutes and befoze Jinducton dies, the King ſhall p2eſent of new, 
though the Heir could not in whole Right he ſeems to do it. Ant. 154. 

E. 6. Dy. 68. Stringfellow ſued an Extent upon a Statute Staple againſt 
one Brownſop ; the Sheriff of Bedfordſhire ertended the Land; and pzaiſed the 
Goods, and ſeiſed them in the King's Hands: But befoze Liberate, an Ex- 
chequer Writ foz a Debt of an hundzed Pounds of the King's to be levied up- 
un Brownſop, came to the Sheriff, Who returned upon the Wzit this ſpecial 
Matter into the Exchequer, and that he made the lame Heturn into the Chan⸗ 
cerp, upon the Liberate; and that there were no other Goods, pet he Wag en- 
fozced notwithſtanding the Cuſiodp of Law, to ſerve the Ring. 

So the Caſe of Sir Edward Cook, in the Court of Wards, Sir Chriſtopher 
Hatton made a Conveyance to the Uſe of himſelf fo2 Life, the Remainder ta 
Sir William Hatton alias Newport in Tail, with Clauſe of fievocation ; and 
after became indebted to the Queen. It was reſolved that the whole State 
of his Land, though not revoked, was ſubjec to the Debt by Common Law, 
1 Averment of Fraud under the Inquiſttion Quæ terras & tenementa ha- 

uit. | 
Then follows the next Queſtion, Whether ſuch a fight of Fo2medon map 
be kozkeited ta the King by the Statute, (koz by the Common Law it cannot 
be) o: What Rights of Entry, oz of Action in general map be fo:feited by 
the Statute, either in Nature of G2ant, oz in Nature of Extingniſhment. 


Jt is objected in general, firſt, That Rights were neither meant no2 men- 


tioned in the Statute of 26 H. 8. . 

Next, becauſe the Fozfeitute of Entail Cſtates, in Poſſeſſion themſelves, 
was gained upon the People by Circumvention, Without naming of rem. 
And therefoze thep thought it unſake, to add o2 name Nights, left thep ſhould 
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8 


2 Co. 51. b. Co. L. 
345. a. Se, 650. 
1 Co. 135. b. Flo. 
560. b. : 


Co. L. 370. b. Het, 
156. 


Plo. 528, b, 


1 Cro. 149. Jog. 202 


Dy. 676 


2 Ro. R. 294. Godb. 
289. Jenk. Cent. 2855 
8 Co. 171. a. Ante 45» 
10 Co. 55. b. 11 Co. 
92. b. Plo. 321. a. 
261. 2. 263. b. 


Object. 


have aWakcd the Parliament, and a Law fo gotten bp Art, wouid not be 


extended beyond the Letter. 7 
The Wo2ds of the Statute, 26 H. $. cap. 13. are theſe. Be it, &c. that eve- 


ry Offender and Offenders, being hereafter lawfully convict, of any Manner of High 


Treaſon, by Preſentment, Confeſſion, Verdict or Proceſs of Outlawry, according to 
the due Courle and Cuſtom of the Common Laws of this Realm, ſhall loſe and for- 
ſir to the King's Highneſs, his Heirs and Succeſſors all ſuch Lands, Tenements, 
and Hereditaments, which any ſuch Offender or Offenders ſhall have, of any E- 
ſtate of Inheritance, in Uſe or Poſſeſſion, by any Right, Title or Means, within 
this Realm of England, or elſewhere, within any the King's Dominions at the Time 
of any ſuch Treaſon committed, or any Time after, ſaving to every Perſon or Per- 


ſons, their Heirs and Succeſſors, other than the Offenders in any Treaſon their Heirs 


and Succeſſors, and ſuch Perſon and Perſons, as Claim to any their Uſes, all ſuch 
Right, Title, Intereſts, &c. which they ſhall have at the Day of committing ſuch 
Treaſons, or at any Time before, in as large and ample Manner, as if this Act had 
never been had or made. 


The ſpecial Act of 31H. 8. being alſo in this Caſe, is not reſtrained to a- 


E np Fo2m of Artainder, as is 26 H. 8. And it hath the crp2eſs Words of all 


Lands, Tenements, Rents, Reverſions, Remainders, Rights, Poſſeſſions, Entries, 
X X. 2 Conditions, 
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Sulut, 


11 Co. 63. b. 
Co. L. 391. a* 


1 Cr. 10. 172. 


1 Inſt, 130. a. 


2 Inſt, 334. 


* 4 [4 1 SOT > WOO 
— — * 


Conditions, cujuſcunque nature, qualitatis aut nominis, which the Perſon agſainted, or 
any other to their Uſe, had in Fee-fimple, or Fee-tail, and hath ag Wing as the 
other, and a Proviſion that his Attainder ſhall not prejudice ſuch 1 hoſe Uſe he 
was ſeiſed. OY 

The Statute of 33 H. 8. chap. 20. ſaith thus, That the King's Majeſty, his 
Heirs and Succeſſors ſhall have as much Benefit and Advantage by ſuch Attainder, ax 
well of Uſes, Rights, Entries, Conditions, as Poſſeſſions, Reverſions, Remainders, 
and all other Things, as if it had been done by Authority of Parliament, and ſhall 
be judged and deemed in actual and real Poſſeſſions of the Lands, Tenements, He. 
reditaments, Uſes, Goods, Chactels, and all other Things of the Offender fo at. 
tainted, which his Highneſs ought lawfully to have, and which they ſo being attaint- 
ed, ought or might lawfully loſe and forfeit, if the Attainder had been done by Ay. 
thoricy of Parliament, without any Office or Inquiſition to be found of the ſame, 


any. Law, &c. | 


This Statute 33. H.8. hath no better Words fo? the Rights and Thingg 
fozfeited than 31 H. 8. and hath no Name of Entails, only it giveth to the 
Ming the pꝛeſent Poſſeſſion. 


And now out ok the Conſideration of theſe Starutes © anſwer, That the 
Pꝛetente objected is neither Honourable noz true; fo2 the Statute 26 UI. 8. it 


lelk ſpeaketh plain, that the Partp attainted of Treaſon ſhall fozkeit all his 


Lands, Ec: of anp Eſtate of Inheritance, and there were but two Eſtateg 
of Juheritance, (viz.) Fce-ſimple, Which Was fozkeitable by the Common 
Law: And therefoze the Statute could Wozk upon nothing but Entails, and 
this Was full and direct, and not by general and ambiguous Wozds, ag 
Trugdin'sCaſe,cited by Cook, and Foſter's Cafe, Which Was but in theſe Wozds, 
That a Perſon attainted in a Þzemunire ſhall forfeit all his Lands and Te⸗ 
nements, Goods and Chattels to the King, but ſaith not of What Eſtate. 

Again that Statute of 26 H.8. gave Churchmen Power to tozfeit Land of their 
Churches, bp the Wo!ds leiſed of Inheritance by any Night, Title, oz 
Means Whatſoever, which had leſs Power in Juſtice both of Law and E⸗ 
quitp, to make Devaſtations of the Inheritance of their Churches, than the 


\ Tenant in Tail of his. And to ſhew plainip that the Statute p2oceeded un⸗ 


magk'd, it did expꝛellp create new.Treaſons of inferio: Nature, Holding of 
Fo2ts, Shipping and Munition. A Thing Whereof the People Were ever (9 
extreamlp jealous, that thep fozbad upon the Law of 25 E. 3. to all Judges 
to do any Thing that Wap: Heſerving that as a Pecuitar to themſelves in 
Parliament, in theſe Wozds thus, Becauſe many like Caſes of Treaſons may 
happen, which a Man cannot think of; it is accorded that if any ſuch happen, the 
Judges ſhall tarry without Judgment, till the Caſe be declared in Parliament. Tuta 
eſt Cuſtodia que ſibimet creditur. 9 5 | . 5 

And touching the Wo:d Rights, though 26 H. 8. hath not the Moꝛd 
Rights in the Purview, pet it Hach the Wo2d Rights expzelip in the exclu⸗ 
ding of the Offender and his Yeirs, out of the Saving, Which Was enough 
to aWaken them. Bur beſides that, the ſpecial Act of 31. hath all the Wozds, 
Nights, Poſſelllons, Entries and Conditions expzellp in the Purview, as 
Hath been obſerved,  _ = | 

But on the other Side, if a Man would recriminate, judge Whether the 
Statute of Entails it ſelf did not gain upon the King's Exemption from 
Foxfeitures fo2 Treaſon, bp general and cunning Wozds. Foz there is no 


Wozd of Treaſon, no: Wozd of anp Kind, but only Non habeant poteſtatem 


alienandi; as if thep Had ſought onlp to ſave Eſtates Tails from Gzants 
and Sales. | | | 


Fo2 Edward the Firſt Was too pꝛudent and magnanimous a Pꝛince, to have 


given Aſſent to a plain Statute, that the Eſtates, Which then Were ſubjec to 


Fozfciture of Treaſon, ſhould be exempted by a new Name of Tail, being in 
Cfeect the ſame Eſtate that Was before. . | 3 
But noW it is controverted What Nights are made kozkeitable bp this Sta- 
_ of 26 H. 8. oz bp the ſpccial Act of 31 H. 8. oz by the general Statutes of 
3 : 8. | : f 


And this is a Point of great Conſideration, not fo much fo2 this particular 


Cale, as fo? the General of all Fozfeiture of Aights, in all Caſes of Trea- 


ſon whatſoever, and upon all Starutes. 
BE 


And 


Sheffeild verſ. 2. | 
| Ratcliffe. ; 34 
— — x TT 5 r 
And fir Tit is granted on the other Side, that Right of Entry is kozkeited, 
but Right on not. And lo thep urge the Warrant of the Marqueſs of 
| Wincheſter's Tul, Co. I. 3. and Doughty's and Engletield's Caſe; and then a- 
gain thep reſtrain the üight of Entrp, to the Tucrp by a Diſſcifee upon the 
Diſſciloz, bp the Hiule of Imitation of Attainder at the Common Law, that 
gave no other. In which Caſe rhe Lozd could not have an Wiſe ; fo2 the Pꝛi⸗ 
vitp that is in Aaton. : 
Hut now J hold, That Where new Kemedp is given by Entrp, Which da.. 
* wag not befoze Action, the King ſhall have them by rhe Wozd Entries, upon Ante 48, 273. 
the Statutes of 31 & 33 H. 8. And therekoze J puc the two Caſes upon the 
. © Scarute of 32 H.8. cap. 28. of Entrp given to the Wife upon the Feoffment 
oe Fine of her husband, and the other upon 31 H. 8. cap. 33. the Entry of the 
Viſſeilee upon the Heirs of che Diſſeiſoz, dping Within five Years after the 
* Difſeifin : The King ſhall have thoſe Entries in both, but not by the Sta- 
; tute of 26 H. 1. to 31 H. 8. But by the Statute of 33 H. 8. which gives En- 
e tries by ſeveral Wozds, Which 33 H. 8. Was made after thoſe new eme- 
dies by Entries given. But the old Action of Cui in vita, oz Entrp ſur Diſ⸗ 


10 Co. 37. 4 


e ſeiſin is not given. And the Entry of an Heir upon a Jointerels's Diſcon- 

t tinuante upon 11 H. 7. is alſo given by 21 & 32 H. 8. Fo2 A will never tho2- 

3 ten the Ring's Nights where Juſtice bears it; that is, Where the King hath 

g the Moꝛds full, and it map da the King good, and no Hurt co anp other 

n but the Perſon attainted, and his Heirs, which the Statutes do all bar, 

d Therefo:e bind not the new Statutes ſo to the Common Law, that their 

5 F Wo2ds increaſed koz the King's Advantage, ſhould be depzived of their Force, 

, as in Conditions, Nights, Entries both upon 31 & 33 H. 8. . 

„„ And touching the other Part of real Adions, J ds diſtinguiſh, that if che ; co. 2. a. 

. Trapto?, oz his Heirs claiming as Heirs, be of che Time of his Attainder 

ir intituled to a real Acton to the Lands of a Stranger; that the King ſhall 

2 not have this Right by Foztetture of Treaſon : And lo far goeth the Cauſe 

„ ok the Marqueſs of Wincheſter, and no further. | | 5 
je! And therekoze thep put thele two Caſes in general. If Tenant in Tail Co. 2. a. Cr. Ci. 
„male a Feoffment in Fee, and then be attainted of Treaſon, this Right of 4 Ante 245. 


of Foꝛzmedon in Delcender againſt Diſcontinuee, is not given to the King to re- OY OT OO 
ſa | cover againſt him. So if Diſſeiſoz die ſeiled, and his Heir in by Delcent, 
s the Diſſeiſee is attainted, the King ſhall not have it; pet in Walſingham's Cale, 
in | that verp Point was in Effect adjudged contrarp; fo2 though in that Caſe 
iy Myat was Tenant. in Tail with Keverſion in the Crown that made the Feoff- 
ne ment; pet the Court in their Judgment took little Hold of that Kieaſon, but 
ta made it the general Caſe of a common Tenant in Tail, that makes a Feofſ- 
ment, and then is attainted of Treaſon, that he hath ſtill a Hight remain- 
ding in him, Which his Heirs muſt claim fcom him, by a Deſcendit Jus, and 
u- therefoze Hath Power to fozfeit. And it is co be noted, chat in the Whole 
Argument of that Caſe, (though it Were argued by great learned Men on 
both Sides) there was no Man made Touch neither at Bar, noz at Bench, 
that ſuch a Kight could not be kozkeited, as now it is reſolved, which had 
made an End of the Queſtion; fo2 it was in v in to diſpute, Whether he had 
a fight o2 no which Was made all the Queſtion) if he could not fozfeit ſuch 
agaſtight, Whether He had it oz not. | : 
And it is Wo2thy the Noting, That the Marqueſs His Caſe, Which Wag bio. 552. b. 
mithin ten Years after; faz Wallingham's Ca'e was 15 Eliz. in the Exchequer, 
and the Marqueſs his Caſe in the 25 Eliz. in the King's Bench: They reli- 
ed mainly upon a ſpecial Keaſon of that Cate, Which was a Writ of Erroꝛ to 
reverle a Common Hecovery, whereto the Perſon attainted Was intituled, 
as Was pretended ; and Which the Queen would Claim by his Atrainder, 
Which they adjudged clearlp ſhe could not Have, becauſe it was an Acton of 
= P:ivity, Which could not be paſſed With general Wo2ds. And that thep ; co. 2 v. 
ta: ] cauſed to be entered upon the oil, as the G:ound of their Judgment, omit- 
of ting their other Keaſons, uſed in the Diſcourſe of their Arguments, which 
Was pudentlp dane: Foz they took a ſure G2ound fo2 their own Judgment, 
lar Þ and pet did they not expzeſip croſs the fozmer Judgment, becauſe ie ed 
| — tffered; 


10. 5 io.b. 1 Cr. 478 
Antc 337. 
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8H. 7. 1. per Keble. 


Dy. 222. 


* 


rent in the Perſon, are not given t9 the King, ag it wa 


differed; upon which fcaſons allo, though Conditions be given by the Sta- 


tute of 33 H. 8. pet Conditions of Pꝛivitp, and that areqnioTabiy inhe⸗ 
elolved in the 

D. of Norſolk's Cate cited in Englefield's Cale. 
J ſpeak not this as though 1 differed ia my Opinion from the Nule of the 
Marquels's Caie ſpectailp taken, as there it is, of a Right of Action in the 
Perſou attainted, do the Lands of a Stranger, foz ihe eaſong there ſpoken 
ok, and ſome others as Arong as thoſe, (viz.) thele. That fince a Fozfetture 
is à kind of Ozaut, and that meer Nights cannot be granted, it cannot be 
thought that the Statute meant to give Power to fozfert that which the Par⸗ 
ty had not Power to grant; that is co grant one a light that he yath co the 


Land of another; which Keaſon is urged with that Diſtinctton, Lamper' 


Caſe, Co. lib. 10. 48. And again the Scope of the Statute appears plainlp tg 
p2ejudice no Stranger, but to ſave their Eſtates, ald nights, fully, ag if the 
Statute had not been made; Which could not be if the Ring ſhould be put in 
the Place of Subjen, to purſue old and fleeping Titles With a greater 
Strength than the Subjea could, and tendeth to Maintenance of the Rights 
ond Titles of Strangers, ts the Prejudice of ancient and lawful Pufſefſozg , 
— 3 againſt Common Nam, and againſt the Current of all Statutes in 
all Ages. | 5 
But now if anp Man ſuppole that the Cale ok the Marqueſs, oz the Law 
doth warrant a general Concluſion, that no Right of Action of the Perſon at- 
tainted is given to the King, J ſap he is in a plain and dangerous Erroz, in 
the Conſtrucgion of theſe Statutes, to the Wong of the King and the Com- 
monwe..[th, fo2 thep make but one, and to the pzepoſicrous Favour of great 
Malefac32s and Peſts of the State. 
Nothing is moze natural than to marry, and reduce Nights to their Pol⸗ 


ſeſſions, therefoze nothing wozſe than to ſever them, and therekoꝛe ag J do 


allow that Opinion in the Marquels's Caſe, and the Keaſons fo2 it as be: 
foe, So Jam utterly of another Mind in thole Cafes, where bp the Pozfei- 
ture, Night of Acton in the Perſons attainted map come to the Poſſeſſion of 
the King to confirm it; oz where it goeth With the Poſſeion that 18 fozfeited 
to the King, to eſtabliſh it, and can be othcrWiſe of no Uſe, being kept from 
the Ring, but to defeat and defraud the Ring fo? the Benefit of rhe Perſon at⸗ 


_ tainted,exp2efly againſt the Letter and whole Scope of che Statute, that ſhuts 


him outjof the Saving, and all Hope. Sa rye 1Yo2ds ſhall wozk like ro Lic- 
tleton, Title Confirmation 531. The Diſſeiloz gives Land bp Deed without 
Livery to the Diſſeilce being Tenant ; this confirms the Land and State, and 
pet the Woz2d is Land not Night, give Land, not confirm it. 

And thercfoze J put this Caſe foz Example Which no Man can denp; that 


Tenant in Tail diſcontinues, and the Diſcontinuee conveys the Land to the 


Uing, and then the Tenant in Tail o2 his Iſſue is attaintad of Treaſon, the 
King ſhall have this Night to wozk by Wap of confirming his Eſtate. 

Pur Jagree, that if the Diſcontinuee in that Caſe did conven the Land 
unto the King but fo2 Term of his Life, with the Remainder over co a Stran⸗ 
ger: And the Tenant in Tail oz His Iſſue, were atcainted, that though tic 
Hing ſhould enjop his Eſtate confirmed, pet the Kemainder ſhould lie open to 


the ſiight of Entail. 


But turn the Caſe, that the Diſcontinuee did convep the Land to J. S. fo: 
Life, the Nemainder to the King in Fee; and then the Attainder had follow- 
ed, the King's State is confirmed, and by Conſequence the Eftate of che Sub- 
ject; fo2 Life that ſupps2ts it cannot be impeached; fo2 the Fo?fciture is gi- 
ven to the King, and to no other but koz the King's Good : And that anſwer- 
eth mp Bzother Hutton's Objecion, that the Right of the old Entail might 
be larger than the p2eſent Entail that Was to be fozfeited, and therekoze ſhould 
not be intended to be fozfeited, together with the Eſtate in Poſſeton; koz the 
Ming ſhall have Uſe of ſo much as concerns him, but it ſhall not be uſed fo? 
the Benefit of aap other beſides the King: Fo2 no Fozfeiture is given ta, o: 
fo: anp other, neither ought any Night of Aion to be given ro the King, that 


map be uſed againſt a Stranger, but againſt the Offender himlelk it is clear 


1 | contrary, 


Syheffeild wn. 7 | 
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contrary, both becauſe his Nights arc given to the Riag, and he and his 
heirs expꝛellx r uded our of the Saving from thoſe Rights. 

hitherto we have ſpoken of naked Rights of Actions Which the Perſon at⸗ 
2 map have to the Land of a Stranger, oz to the Land of che Ring 

imſelk. POR : 
: Now we will ſpeak diſtingly of Nights real, that the Perſon attainted 
hath in his own Land, whereof he is leiſed, and which he is ts fo2feit bp his 
At:ainder, Which fight is other and moze ancient and better than that 
wherebp he hath and holdeth the State and Poſſeſſion, whereby he is ſeiſed 
| at the Time of the Artainder, Which is the very Caſe now in Queſtion, Whe- 
ther the heir of the Perſon atrainted ſhall have any Advantage of ſuch a 
Nicht to defeat the Eſtate and Poſſeſſion that the King takes by Fozce of the ro. 423 
Attainder and of-theſe Statutes oz either of them, Whereof the Statute of 26 
Hl. 8. the particular Dtatute of gi H. 8. ſpake {0 clearly and definitively, 
that to diſpute it is a made Queſtion Where none is; and the Caſe of the Tozd , cs 
Lumley Which was cited out of Cook l. 3. 10. is nothing to this Purpoſe. 
Ayel, Pere, Fitz, le Pere en vie delAyel, is attaint de Treaſon, the Father dies, 
then dies the Gzandfather ; the Son ſhall inherit from him. This is clear; 
f02 the Statute of 26 H. 8. chap, 13. gives a Fozfeituae of the Lands of the 
Perſon attainted, Which cannot pꝛejudice the Son in that Caſe, becauſe his 
Father Which was attainted, had nothing in the Land at the Time ok his At- 
tainder, but che Gꝛandfather who was not attainted, and from whom he map 
S tonvep the Tail, bp the Help of the Statute of Weſtminſter the ſceond, ok In⸗ 
tails; Whereas here it is plain, that the Perſon attainted was ſeiſed of that 

Land in Queſtion in Tail, which is fozfeited full within the Wozdx and 
| eaning. 

And J hold plainlp in this Caſe, That as his Land in Poſſeſſion is diſtinaly 1 Er. 428 Her). 56. 
and liter allp given to the King, lo the Kight is as direaly and plainly given ( 10. 56, 
bp wap of diſcharging the Land, as to the King's Eſtate of that antient 
Right, whereof ir Was meant to be freed ; And lo the State given unto the 
King eſtabliched by it, Fo2 now when the Law ſaith, that che King ſhall 
have the Land, ſaving the Night of all Perftons, other than the Offenders 
and their Heirs, and ſuch as Claim to their Uſe: It is plain that the Epe 
of the Law-makers was not only upon the Lands in Poſſeſſion, but alſo up- 
on the Nights to the ſame: The one, viz. the Land in Poſſeſſion, in Point of 
| Giving, the other in Point of Saving, oz Barring. 

The Land in Poſſeſſion given could be but in one, that is in the Of: 
fender, and lo it was given. But Right in the ſame Lands might be in cun⸗ 
dzp Perſons, in the Offender, oz in his Ycirs, o; in Strangers, 

Now then the Law ſaith, That the King ſhall have the Lands, alwaps Sa- 
bing the Kights of Strangers. But without laving the Right of the Of- 
fender oz his Heirs, 02 anp claiming to their Uſe : which is as much as ta 
ſap, that the King ſhall Have the Land without Saving, Ec. oz excluding, Ec. 

02 freed 02 diſcharged of the Rights of the Offender, oz his Heirs, oz againſt 
the Offender and his Heirs in Fee, oz of Fee-tail, ſa it it had been Saving 
to all Strangers all their Nights, Tc. and the (other then) which bzcaks rhe 
Sentence had been utterip omitted, the Strangers Had been pzovided fo2, and 
the Pꝛivies excluded; if the Moꝛds had been all in the Purview that are dj- 
vided in the Purview and Saving, it had been full, as to ſay, That the Of- 
fender chall fozfeit rhe Land againſt him and his Beirs, omitting the Saving 
to Strangers. And Aucupia verborum ſunt judice indigna And therefo2e 
where it was ſaid, That the Wo2d of diſcharging the Qight of che Heir in 
| Tail, was a new Invention, and that there was no Woꝛd of barring oz dil⸗ 
Charging the Rights of the Offender, and his Yeirs in the Statute, us there 
is in the Statutes of Fines, it is plainlp miſtaken ; fo? it is the ſame 
| (jdining the Purview and Saving with the Excluſſon ok Rights of heirs 
| Together) with the Wozd of diſcharging. as hath been laid, except We think 
that the ſame Thing cannot be ſpoken but in the ſelf lame Words. 5 
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Queſtion is pro aris & focis to treaſonable Deſigns. 


Note, That the Starute of 31 H. 8. gives Rights in che Pur view acually 
as Well as Land, and again diſcharges it, by excluding it $887 the Saving. 

Fo: Example, Tcnant in Tail, dilcontinues and diſſeiſes his Diicontinuee, 
and is atratuted of Treaſon, he kozkeits hes Land gained bp Diſſetſin, and 
his Gight of Entail he cannot ute agatult the Ring by Fozce of thele Statutes, 
And this ſtands with the iule and Keaſon of the Marquels's Caſe : Foz 
Contarior' contraria eſt ratio. The Traitoz's Right to the Land of a Stranger ſhall 
not be given to the King, koz the Quiet of a Stranger being poſſeſſo2 : There, 
foze it ſhall be given to the King beiag Poſſeſſoz, foz the Quiet of his Poſſec- 
ſion. And the Mozd of Heredicament in the Statute of 26 H. 8. and the Wozz 
af Right it Celf, in the Statute of 31 & 33 of Hen. 8. are both ſufficient and 
fit to carrp Cuch Bights in ſuch Caſes, And no Yan will dilpute but that 
the Mozds are full and ſufficient to carrp even naked Rights to the Land gf 
Strangers. And therefoze it is not fo2 want of Wozds that thep paſs not, 


— o 


þ but becauſe it was adjudged that ic Was not meant. And (9 it was ſaid In 


Doughtie's Caſe ; ſo pou have an Equitp foz the Good of the Subject again 
the Ring erpzeſlp againſt Letter. F 5 
Therekoꝛe think it not firange that nothing be loſt fox the King, where both 
Letter and Meaning, and Equity are koz him, And can any Man conceive 
that the Parliament that gave the Land to the King, ſhould leave a Right to 
the Trait02 ta the fame Land, to defeat him of it again, ſince the Statute 
gives the Land, and alſo the Kight, and the Saving excludes his Right 
again. | f ö 

And this Point concerning the Fozkeiture and Extinguichment of all Man: 


ner ok Aghts of Perſons attainted of Treaſon, and their Heirs fo2 the Be⸗ 


nefit of the King's Fozfeiture, is of lo great Jmpo9ztance, that if it be not 


taken at farge as ij cake it, it is an Eluding of all the Statutes, even that 


of 33 H 8. cap. 20. Fo: though that hath the Wozd Rights, fo hath 31 H. 8. 
And it is agreed on both Sides, that the Wozd (Rights) in both Statutes 
doch uot include the Right of Action to the Land of Strangers, by an Equity 
againlt the Letter, But if pou, ſhall agree allo tjzat it ſhall not extend to 
old and ſtale Rights,that the Perſon attainted map Have to the King's Lands, 


howſoever the King hath the Land oz the Rights, Which the Perſon attainted | 
| hath buried in his own Land, which he doth fo2feit upon theſe Statutes,you 


open a Wide Doo? to every Perſon that purpoleth Treaſon, to make Pꝛoviſton 
bekoze⸗hand, that though pou get ſome State in his Land, pet he will have 
ſome lecret Night to fetch it aWap from pou again. So that where the Sta- 
tute of Entails map be trulp ſaid to be a real and perpetual Aſplum fo?! 
Trapto2s and Treaſon it ſelk, Which Sanctuaries could not be put fo2 the Per- 
ſons of Traito:s only : So theſe Statutes that do ſubject States in Tail to 


_ Forfeiture of Treaſon map be ſaid to kill Treaſon it felt, occidere ipſam prodi. 


tionem. As the Tyrant Was ſaid ro kill Presbyterium, when he took away their 


Livings. And conſequeatly this Mrſinterp)etation ſhall in Effect build this 


Tower of Confuſion; kor who ſeeth not how maay deſperate Perſons (as all 
Traitozs arc) who fear not to hazard themſelves koz the compaſſing of their 
Wicked Ends, (0 they map p2eſerve their Paſteritp, and their Eſtates, to p2e- 
ſerve them in Glozp that ought fo2 ever to be inkamous? And therekoze this 


In good Faith, nimium altercando veritas amittitur: And J find that when 


a Man admits Diſputation it lets in Doubting, that the Cleorneſs of the 
Cale needed not: Foz What is all this bur where the Statute ſaith, That the 


Perſon attainted ſhall fozfeit his Land entail to the King and his Heirs, 1c. 
from and againſt the Offender oz his Heirs, Jt is ſaid he ſhall not do lo, 
neither ſhall che Ring have it, but the Offender and his Heirs ſhall retain it; 
And lo the {Tight expreſip given and expzedp contradiged, as to conſtrue vo- 

lumus, id eſt nolumus. | | 
And no to give Ankwer by the Way, to a Point ſtirred, With much Af- 
ſurance on the adverſe Party Which was thus: Katharine the Wife of Bigod 
during her Time was fciſed of an Eſtate (ubjec to the Fo2medon of the next 
Heir upon the ancient Entail, Whereupon he might have recovered, and then 
Le muſt have been {eiſed of the old Entail, which Was Paramount the 297 
4 Ti le, 
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Title, and fo ſhould in Effect have evicted the King's Eſtate as well as hers, 
and then its ſaid, that the Cauſe is all one of Kemitter and Uccoverp. 

To fhis J'Urawer, that if J map take mp Caſe, J Will make the Law 
fo2 my Cale; and fo this Cale is made at Plcaſure, as the Party would 
have it, fo? there is no ſuch Cale; but ik there were luch an one, it is true. 
that the Woman Would have much ado to defend her ſelk; fo2 ſhe could not 
claim any Defcnce bp the King's Title, under whom ſhe claims not, and al- 
ſo till the Office were found the Kight Was in the Heir, who muſt implead 
his Mother, and ofter her Death, both Poſſeſſion and Right were, acco2ding bot.; 
tothe Caſe ok the Marqueſs, in the Heir, and ſo was found, and allo the 
emitter, de facto was in Fozce. But now, and ever ſince the Omnte, the 
Caſe cometh Night between the KING and the Iſſue, which is juſt, that 
either Party map plead and defend his Cauſe himſelf. | 

This Objection alſo doth receive divers Conſiderations and Anſwers ; fo: 
firſt, fince the ancient Title of the Jſſue is extine> by the Statute, together 
with the Dugsband's Eſtate Tail, which is barred by che Attainder againſt 
him, and his Iſſue and the Wite's Eſtate, as a Stranger bp Survivo?, noc 
claiming under her Husband, noz under that Eſtate is ſaved, in point of 
Contingency, if ſhe furvived, and not elſe, whereof this Iſſue can kalte no 
Advantage, fo2 he is no Stranger within the Saving. 

And this appears to the Court, the whole Caſe being found, oꝛ plcabed } 
ſpectallp by the Woman, that though the Woman, be \ſuficicyt Tenant to 

the Præcipe, pet the Son is no ſufficient Demandant, koz he muſt demand rhe 
old Jntail, which he cannot have, becauſe it was extint by the Statute, 
and a new, oz leſs Eſtate he cannot Claim, fo2 that is nat his true Eſtate, 
as in Dalimore's Caſe of Feoffces to Ales, 15 & 16 Eliz. Dyer 329. So the 
Wife's new Eſtate is ſafe, becauſe the old Eſtate and Title 18 gone, and the 
King cannot claim by that old Night againſt her, becauſe it is not given 
him by the Statute, to the P2ejudice of her being a Stranger /as hath 
been ſaid) but by wap of Ertinguiſhment in his Poſſcſion, fo: the eſtablich⸗ 
ing ſo much of the new Eſtate as he takes by the Fozfciture and the Sta⸗ 
tute. And allo becanſe the Uing's Title and the Wife's are from one Noot, 
the Wife's Eſtate ſhall nor be 1npcached, left the KING thercby ſhould be 
hurt. Again, ik it be ſaid, that though the Eight ſhould be (aid to be ex⸗ 
tind by the Statute, pet that ſhould be oniy as to the King, bceauſe the 
Land is given to him diſcharged of the Title, and fo there were no Defence 
fo: the Woman in the Fo2medon. | - | 

Janker, that as to this Imagination of a Fo2medon, between the Son 
and the Wife, and a Hiecoverp upon that. and (o to ſce how that ſhoulo 
wok upan the Liing's Title, fo prevent it upon the Death of rhe Woman, 
wha could not dekend ger ſelk by rhe Uing's CTitic, though it be good, 

| anſwer, and ſap firſt, that there is no ſuch Point in the Cale, but the 
Wife's Estate continues ſtill after her Death, and it is a Part of that 
latter Eſtate and Tail, which is kozleited. And Wherebp the King Claims, 
and ſo it ſuppo2ts the King's Eſtate. 

Touching the JIotnt of Nemitter, it muſt Have two Things, that is, an 
Eſtate in Poſſeſſion, deſcended from KATHARINE to her Son, of her C- 
ſtate Tail, and to that muſk be joined a Night of the ancient Intail. 

Now touching the Forfeiture ok Lands in Tail befoze the Siatute ok zz II. 
8. ſcilicet, upon the Statute of 29 UI. 8. o 31 H. 8. Jam of Opinion in ge- a: -;; 
neral, chat the Land of Tenant in Tail ought to come to the Ring in an * 4 3+ 
Nttainder of Treaſon, upon the Death of the Perſon attainted without Ok⸗ 
fice, lo as the Heir in Tail ſhall not inherit, notwithſtanding the Opinion 
of Doughtie's Caſe, that the Land in Tail ſhall delcend, notwithſtanding the 
Attainder, till the Statute of 33 1. 8. becauſe the Blood is not cozrupted n ie 
by the Attainder. So J hold that Opinion that is called a Keſolution, to n „ ». 
be Tit a Matter of Diſcourſe, and no Point of Judgment, oz pertinent to 
8 of that Cale, and to be erroneous. Foz it is Plain, that Te- 
nant in Tail with Keverſion in the Crown, ik he be attainted, his Blood is 
cozrupted, and his Eſtate Tail ceaſerh Upon his Death, and the Land rr Plo. 559 * 
— 7 | er 
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teth to the King in Poſſelon. And char is the Judgment of Auſtin's Caſe 


' 1 & 2 Ph & M. Plowden, Wallingham 569. which Went to far as to avboiy a 


Dy. 197. b. 115. 8. 
Vel. 150. Ant. 324. 

2 Ro. R. 491. Bridgm. 
27. 1 And. 39. 


Leaſe made bp Tenant in Tait, though He left Iſrue, whic rc S muſt conkelg, 
was an hard Strain, and ſo was Sir Nicholas Carew's Caſe ruled, 16 Eliz. Dyer 
332. where Wray, Dyer and Sanders give Opinion upon an Ward, that the 
*Jntail in ſuch Caſe 1s Extind, and the Hetr diſabled; kon, he 1s an A4ſſue, 
but no Heir. f 

| Therefore this Poſition is not true generally, that Attainder of Treaſon 
doth not coxupt in Intails, but that rhep ſhall deſcend "ill Ofce found, | 

But now 1t is true, That where Tenant in Tail, the Kieverfion ro a Sup, 
zect, is attainted of Srealon, there is no Cozruption of Blood, koz then there 
mult be a Ceſſer of the Eſtate Tail, which would Wozk expzellp contrarp to 
the Statute Which gives the Eſtate to the King, Whereas by the Ceſſer it 
ſhould accrue ro him in the fieverfion, _ : 

So there is a Cozruption oz no Cozruption, fo ſeveral Hieafong, in ſeve⸗ 
ral Caſes upon the ſelf ſame Wozds of Fozfeiture ; foz there is no Mozd in 
rhe Statute of 26 H. 8. of Coruption of Blood in either Cale. Ik pou agk 
me then, by what Kule the Judges guided themſelves in this diverſe Expo⸗ 


ſttion of the ſelf lame Wozd and Sentence? 


againſt the End of the Law, ag is ſaid befoze. 


J anſwer, it was by that Liberty and Authozity that Judges have over 
Laws, cſpcciallp over Statute Laws, accozding to ticaſon and beſt Conve⸗ 
nience, to mould them to the trueſt and beſt Uſe, and fo to give the King hig 
<Jntail, Where himſelf is in geverſion, to his beſt Advantage, bp way of 
Extinguiſhing and Ceſſer; and where he is not in Keverſion, to give him the 
Tail by one Que eftate, and both bp the ſame wozd of Fozkeiture, whereof J 
make this Conlequent; that as thoſe Judges do expound the Law to the 
beſt foz the King in that Caſe, without any Yelp of Wozds, fo we may with 
mo2e Heaſon Judge, that this Law of 26 H. 8. and 31 H. 8. that makes 
Jntails fozfeitable fo2 Treaſons, as Fee-ſimples, that in both Caſes, upon 
the Death of the Offender, the Heir ſhould be diſinherited, and the King 
ſhall have the Land immediately, though in both Caſes, of Fee-fimples and 


Tail, the Offender himſelf ſhould receive it during his Life, becauſe Free- 


holds are not removed without ſome Ceremonp of Law, as Office, Entry, 
Execution upon Judgment, oz the like. 5 

And obſerve, that about this Time the Eſtates Tail Were bp the Satute 
of 33 H. 8. made plainly liable to the Fines of Tenants in Tail, as Fee- 
ſimples ; and ſo by the Statute of 26 H. 8. the Tenant in Tail is made alſo 
to fozfeit the whole Eſtate by Treaſon, as Tenant in Fee, And fo2 moze 
Clearneſs of Meaning, thep only ſave the Rights of Strangers, and exclude 


the Heirs as Pꝛivies, even as the Statute of Fine does; ſo as bp the true 


Meaning of 26 H. 8. neither Land noz Right in this Caſe ſhould accrue to 
the Heir, but both to the King : And by Conſequence there ſhould be no Ke- 
mitter to the Heir, in Whom new Poſſeſſion and old Right muſt meet to make 


a Hemitter. 


And J reaſon this upon the Statute of 26 H. 8. that gives the Fozfeiture 
of Tails ; that if the Statute of Weſtm. after the Purview, chat Tenant of 
Fee-ſimple conditional, ſhould have no Power to alien, ſhould have ſubjoin⸗ 
ed a P2oviſo, that if thep did commit Treaſon, they ſhould have fo:feired ag 


thep ſhould have done bekfoze the Statute. NotWithſtanding J Hold then, 


that as to the Fozfeiture of Treaſon, it ſhould have remained ſubjec to all 

Purpoſes, as befoze this Statute, as well to Fozkeiture of Eſtate, as to 

Co:zruption of Blood. © 
Now ag that Clanſe had not ſuffered the Caſe to come within the Statute 


ok Weſtm. ſo this Statute of 26 H. 8. takes it out of the Law again, by the 
Contrary Means of that whereby it was b2onght in; that is, that whereas 


the Law did diſable him, under the Woꝛd of Keſtraint of Alienation to bear 
its Jſſue, and pet doth not give him PoWer to cozrupt the Blood, not fo? 
anp Care ok him, oz of his Blood; but becauſe that had w2ought expzeſp 


Alſo 


2 


— | FREE —_ 8 — * 


pa [ . sheffeild ver ſ. 8 


15 Ratcliffe. . 5 N 347 
e i And the Geaſon uſed in Doughtie's Caſe is of no Value; fo2 it is*not the 
a Coꝛruption of Blood, that doth b2ing the Tand co the Uing, bo; then Vieſtt- foe 3 
„ tution of Biood would reſtoze the Land to the Perſon arcainced, and his 
r FF Heirs, which it doth not though it be by Parliament, as appears by all 
e the Acts ok Heſiitution in Blood onlp, and in rhe very Caſe bp the Keſiitu- 
„ tion of Blood to Ralph Bigod by Parliament. 

| Alſo the Land is fozfcited by Attainder ipſo facto, ſo that the Tozd map 
n enter bp Fozce of the Fo:feiture, which gives the Title againſt him koz the 
whole Eſtate, fo that the Heir is involved in him, and the Deſcent intercep - 
ted and pꝛevented by che State given awap by the Foztciture, not bp the 
ce WF Cozruption of Blood. | 
o F 2Bur now to the Point, which J make the third in this Caſe. Admit that; point 
t an Office were lo requiſite in this Caſe, that both Land and Right ſhoulo 


deſcend to the Deir fo2 want of it, as is the Opinion in Doughtie's Cale, and 


2 
* 


- F ſo work a Hiemitter in him koz the Time; pet Jam of Gpitition clearlp, 
n that this Kemitter was but tempozarp, *till Ockce found, and that When 
k MF Office was found, both State, Poſſeſſion and Night, veſicd in the Crown by 
- WF Fozceof the Statute of 26 H. 8. and of the Attainder accozving ro the State 

and Night that the Perlon attainted Had in it at the Time of his Attain⸗ 
r WF der. And this is juſt, both koz the king and the Subjec, thai ſince the 


King's Title was juſt and true, and onghzt by his Ofcers to have been pꝛo⸗ 


8 moved and found in due Time, which ik it had been clear koz him agaiuſt 

yi the Heir, as is conkeſt, it is no Reaſon that the Negligence of his Omcers, 

e and perhaps their Compact and Combination with rhe adverſe Party, Gould 

0 defeat the Ring. Vigilantibus & non dormientibus jura ſubveniunt, is a Hule 

e fo: the Subject; but nullum tempus occurric Regi, is the King's Pica, except 

h it be in (ome Trifle, as Alurpation, ad Death upon his Lapſe, o: the like. anc. 152, 166, 245. 

5 And put the Caſe that the Statute cf 26 H. 8. had ſaid, that if a Tenant 

n in Tail of Lands be attainted of Treaſon, then upon Office found, the Ring 

T WF tall have the Land ; would any Man have doubted, but that tho! the Attain⸗ 

d der had not given the Land pzeſently, but that it muſt have deſcended to the 

- Heir 'till Office? Yet upon Office found, the King ſhould have taken the 

, Land from him; and this Cale in Queſtion is in Effec the ſame; and in 

the very Point, the Caſe 3 E. 4. 25. of the Earl of Northumberland's, cited in 

e Nichols's, Caſe 489. is thus: A Man diſſeiles the King's Tenant, and the 

1 Diſſeiſoz is attainted of Felony, and bekoze Office the Diſſeilee entereth upon 

0 the Land (as he map) now clearly the Diſſciſee is remitted. Then the Of- 

e fice is found fo2 the ing. It is agreed in the Book, and now on bath 

e Sides, that the Remitter is dekeated, and that the Poſſeſſion and Land is 

e given to the King, as it Was in the Perſon attainted, and the Aight remains 

0 to the Diſſetlce to be purſued and recovered againſt the Ring, and (0 every 

LS Man hath his Due, and no Wrong done either to the Ring 02 to the Sub- 

ie ject, fo2 the Liing's Title was to the Land by the Attainder, not by the Of- ant. 230 

fice, Which did but find the Title, not give it, and that was his Due; and 

120 the Diſſeiſee's Due was the Night that remained to him, not Withſtanding 

If the Diſſeiün, and the Attainder, and the Office. And it is againſt Heaſon, 

l: that ſince the Once was deviſed by Law-fo2 an Authentical Means, to bing 

S the King to Land by (olemn Matter of Kecozd, ſuitable to his Negalitp, 

l, and fo2 the Safety of the Subject, that he ſhould not enter oz ſeile the 

ll Lands of the Subject upon Surmiſes, Without Matter of Necozd, that this 

0 | ſhould be ſo bound ro Times, that if he keep not his Inſtants, he Gould 
ole his Land fo2 ever. And the Caſe of 3 E. 4. is much ſtronger than this 

te Cale in Queſtion; fo2 there the Diſſeiſo2 might fozfeit the Tand ( fo2 it was 

Je his) but the Light Was not his, but the Diſſeilee's, whereas in the pꝛinci⸗ 

S . pal Cale, Francis Bigod hath both Poſſeſſion and Right, as hath been pꝛo⸗ 

ir ved, and fo fozfeited both to the King. : 

7 F And this Caſe was heretokoze bzought to Conſultation ok all the Judges, u co. 6. 

U 34 Eliz. Str Edward Cook made the Entrp in Wziting, which is extant, 


but Without the Parties Names; the Copics Whereof have been ſeen by us 
all; wherein the Caſe being put (as hath been ſaid) without Names, the 
Queſtion Was made, whether Queen Elizabeth, oz the Heir ſhould have the 
Land, And thzee great Objcctions were made againſt the Queen, that now 
are. 

Firſt, that here the old Night could not be fo2feitable to the Crown by the 
Statute of 26 H. 8. as was reſolved in the Marqueſs's Caſe. 


Secondly, 


1 N Ormond's 
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ccondlp, that the Perſon attainted had not that Night by Keats | 
: | Srafvcnt 500 therefoze could not kozkeit it. s ght by | whe bis 
1 Co. 53. a. Thirdly, that the Heir was remitted by the Deſcent of the Land, and the 
ancient Right mecting together in him, and the Book of Plowden, Nichols's 
Caſe 489. a. cited, that if the Dilcontinute convep to the King, and he grant 
it to the Diſcontinaor ko; Like, the Uemainder to the Jſſue in Tail, that 
when it cometh to him he ſhall be-remitred, and the King's Eſtate avoided. 
Bur the Judges una voce reſolved, that becance here was an acnnal Eſtate 
in Tail in the Perſon attainted, at the Time of his Attainder, that that E⸗ 
ſtate was plainly kozkeited bp the Statute of 26 H. 8. | 
Next, that tie Nights of him and his Heirs had been bound by that 
Law, ik there had been no Saving, and there was no Saving foꝛ them, be- 
cauſe they were excluded expꝛelp, and therefoze thep are bound by the Bodp 
of the Act, So there is a Diverſitp between a naked Night of Action alone, 
and when an Eſtate of Inheritance is coupled with ſuch a Right, which, by 
the Fozfeirure of the Eſtate in Poſſeſſion, is barred by the ſaid Ac, and Ex- 
cluſton of the Saving. 5 
And laſilp, When this appears by Office, then the Iſſue in Tail is bar⸗ 
red, notwithſtanding the Remitter; and therefoze it differs from the Caſe 
1 of Plowden of Kcmitter; ko; there the ancient Right in Tail was not 
arred, GA | 
Upon this Caſe the Biſhop of Lincoln Lo2d Keeper, and the Tozd Lea To2d 
Treaſurer, having heard all the Arguments, gave Judgment koz the King 
and the Lozd Sbeffeild, that the kozmer Judgment given in the Exchequer 
ſhould be reverſed. 5 | A 


TOOTH. The Earl of Ormond's Caſe. 


This was about 15 TT He Earl of Ormond deceaſed, late Father to the To2d Dingwall's Lady; 
4 1 hy. 1 being Tenant in Tall of divers Manors and Lands in Ireland, &c. 
166, Mo. 516. did ſuffer a Common Kiecoverp, which was to the Uſe of his laſt Will, 
| and akterwards by Wziting under his Yand and Seal, did declare, that 
his Intent and Meaning then Was, that the ſaid Hecoverozs, and their 
Yeirs, ſhould ſtand ſeiſed of the ſaid Manozs and Lands, to the Uſe of him⸗ 
ſelf, and the Heirs Males of his Body, the Kemainder to the Uſe of the 
Lady Elizabeth his Daughter (now the Lady Dingwall) and to the Heirs of 
her Body, the Kemainder to the Right Yeirs of the ſaid Earl. And ofter 
all this, the laid Earl and his Kecovero2s did make a Feoffment unto thzee 
Perſons, Tc, and their Heirs, and limited new Ales, two of which Peok⸗ 
fees had owes ok the laid fozmer Uſes, and the third had not Notice there- 
ok: Quid juris? 15 | 55 5 
| Tho Caſe conſiſteth upon two Pzincipal Queſtions. = | 
| Queſtion,” 6 Co. „ The firli Queſtion, whether the Uſes limited by the ſaid Wziting unde 
31 b. CL. 23). . his Hand and Seal, and wherebp the Uſes in Nemainder in Tail be limited 
tio the ſaid Lady, be revocable oz na? Ke 
Foz if thep be revocable at the Will of the ſaid Earl, then he hath ſince 
made a Hevocation de Facto, bp limiting other Aſes, and fo the Eſtate of 
the ſaid Ladp determined; but if thep be not revocable, then an Eſtate in 
Ale in Tail, being fired in the ſaid Lady, the Caſe by wap of Admittance 
and Suppoſition Will be further thus. 5 
Ceſtuy que uſe in Tail to him, and to the Yeirs Males ok his Bodp, the 
Kemainder in Tail to his Daughter, the Nemainder in Fee to the Uſe of 
the Kight Heirs of the firſt Cuſtuy que uſe; the ſaid firſt Ceſtuy que uſe, and 
the Kecover02zs, do make a Feoffment in Fee over unta thzee Perſons and 
their Heirs, and limit new Uſes ; two of theſe Feoffees having Notice, and 
the third having no Notice of the firſt Ales, and the firſt Ceſtuy que uſe af- 
terwards dies: Whereupon the ſecond Queſtion is. 
2 Queſtion. What Kemedp the ſaid Ceſtuy que uſe in Kemainder in Tail (which is the 
. Ladp Dingwall) hath to revive her laid Uſe, and to reſtoze her to the . 7 
ROW. | | hi 
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This Caſe Was referred by rhe King to the two Chief Juſtices, Montague, 
a ſelt, and Juſtice Doddrige, and this Bepozt of it, made bp ug all to the 
King. q Te 2 

As concerning the firſt Queſtion, it is thought by one of the Judges (ſc. 
Montague) that the fiemainder in Tail, in Uſe limited by the Laid Writing 
to the Lady Dingwall, cannot be revoked oz changed bp the ſaid Earl and 
the Kecoverozs, The Keaſonsg. 5 

Firſt, that although the firſt Uſes upon the Hecovery were to the Uſe of 
the laſt Will of the laid Earl, and ſo to the Uſe of the laid Earl and his 
Heirs, until he ſhould expꝛeſs his Will and Intention concerning the lame; 
pet When he had expꝛeſſed His Intent and Meaning once bp Wꝛiting, ſealed 
and ſubſcribed by him, and ſo once notified and publiſhed the ſame, and 
therebp given an Intereſt unto a third Perſon by Ac executed, he can no 
moze recall the ſame, as he might have done if the ſame Limitation had 
been bp a laſt Will, which is fill ſubject to Change. 1 

The Timitation of Ales bp this Wziting, wherebp the Lady claimeth, 
doth not relp upon the kozmer Uſes of the Recoverp, no: doth relate there- 
unto, but leemeth rather to be deduced out of the free Biſpoſition of the 
ſatd Earl, by wap of Donation and Gift ſettled, and not by way of his 
Diſpoſition changeable. | 

It is conceived bp the other two Judges, that the ſaid Uſes limited, oz 
the laid Wyziting, were revocable at the Will and Pleaſure of the ſaid Earl 
at all Times, and from Time to Time. The Keaſons. . 

Firſt, When a Convepance is made to the Uſe of the laſt Will of him that 
maketh the ſaid Convepance, the Feoffees, oz fiecovero2s in Uſe, in ſuch a 
Cale, ſtand leiled in the mean Time to the Uſe of him that maketh the Con- 
vepance and his Peirs, until Limitation be made of his Will and Meaning 
conterning the ſame. N 
But nevertheleſs, whenſocver he ſhall make any ſuch particular Limita⸗ 
tion, o: Diſpoſition of the ſaid Uſes, whether it be bp a laſt Will, oz other- 


- Wiſe bp Deed oz Wꝛiting, as long as he appointeth that the Aecoverozs, 


Which were charged With the firſt Ales, ſhall ſtand ſeifed to other Uſes, and 
buildeth his new Limitation of Uſes upon that fozmer Foundation (being in 
this Cale the Uccovery) and as an Explanation of his Intention expzeſſeth 


Dy. 49. b. 312. by 


TE, 
6 Co, 18. a. 1 Ex, 
39. 1 And. 246. Ma, 
280. Ant. 312. Co, 
L. 271. a. 


Kel. 129. 


Ales, as in this Caſe he did by the ſaid Wziting, the ſaid Uſes are alwaps 


revocabſe, becauſe thep are grounded upon the firſt Aſſurance, namelp the 
3 which was to the Uſe of his Will, which is alwaps ſubject to 
ange. | 5 | 
Secondly, the Hecovers!s in this Caſe were ſeiſed to the Uſe of his laſt 
Will, which is not to be underſtosd a Teſtament only, but to be extended 
unto aup other voluntary Diſpoſition oz Gzatuity whatſoever, and the Uſes 
limited to the laid Lady do not contradic the firſt Limitation, (viz.) to the 
Hſe of his Will, oz fix the ſame, but rather ſtand as an Expoſition, how 
his Meaning in particular ſhould be fo2 the Time, and pet nevertheleſs ſtill 
ſubjec co the Change and Alteration of his Will, and that is agreeable co 
kozmer Kefolutions in Books in like Caſes, and alſo agrecth with all the 
ſubſequent Acts of the laid Earl. 
As concerning the ſecond Queſtion, the laid two Judges do agree in this. 
That upon the new Uſes declared upon the laſt Feoffment bp the Necove⸗ 
£o28, and the Earl being Ceſtuy que uſe, the ne Feoffees cannot be ſeiled but 
to the new Uſes: But pet che two Feoffces, that had Notice of the firſt Uſe, 


are bound to make Hecompence fo2 the w2ougful Change of the old Ale; aud 


becauſe that turns ts the Bencfit of the ſaid Earl, his Eſtate map well be 
made anſwerable fo2 it. But koz the other third Part, which is in the third 
Feoffec that had no Notice, there is no Hemedp at all, 

The ficaſon upon this latter Queſtion is this. 

Becauſe the ſaid Earl was Ceſtuy que uſe in Tail to him, and to the Heirs 
Maleg of his Body, and had the Ute of the Aemainder in Fee-fimple, he 
and his laid Recoverozs had lawful Power to alter and change his faitd Uſe 
in Poſſeſſion, during the Litc of the ſaid Earl, and the Fce-fimple abſolutely 
without P2ejudice of anp, and ſceing that the ſaid Ceſtuy que uſe, and his 
Nccoverozs, Which are the Owners of the ſaid Land in Law, hape * 

| 9 
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4 


2, 
19 H. 8. 11. Feof-' 


ment al uſe, Br. 1.47, | 


Testament, Br. 29. 
Dy. 166, 325 
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of the ſame by Feoffment, and have declared new Uſes upon the ſame Feoff⸗ 
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ment, there is no Kemedp to revive the Uſe of the laid Ladp by Courſe of 
Law, which muſt be by Ke-entrp of the Kecoverozs, which thep cannot make 
in this Cale contrarp tu their own Feoffment: But pet, fo2 that a Wrong 
is done thereby to the ſaid Ladp, thep are bound to make to her, in Equitp 
and Conſcience, a full getompence koz the ſame, which map well be dꝛawn 
and had (as this Caſe now ſtandeth) out of the ſaid Carl's Eſtate, becauſe 
it turneth to his Advantage, as hath been afozeſaid. KI 

Note, the Ring in his Award (fo the Earls of Ormond and Deſmond 
were bound in one Hundzed Thouſand Pounds a-plece, to ſtand to the King's 


Award) recited this Difference of Opinion, and that upon it he inquired the 


Opinion of ſome other Juſtices (of Which Hutton was one) Who agreed with 
Montague. But the Earl of Ormond knew not of it, neither were his lear- 
ned Counſel heard to ſpeak befoze them, as thep did bekoze the firſt thyee. 
And the King in his Award, amongſt other Things, gave to the Ladp thzee 


Manozs (five Manozs being tontroverted upon this Point) foz her Part, 
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THE 


REPORT S. 


A 
Abatement ok Wiits. 


Amendment. 
See < Wits. 


Scire Facias, 


I, Formedon in Deſcender brought by Baron 
| and Feme muſt conclude to the Feme 


only, or elſe it ſhall Abate, otherwiſe 
it is, in a Ceſſavit, Eſcheat. Conſimili caſu, 

or Action 
Page 1 
2. A Formedon in Reverter, by B. and Feme, may 
Conclude, and lay the Right, either in the Feme a- 


lone, or in the B. and Feme, and ſhall not abate 


therefore, I, 2 
z. Where the Writ ſhall not Abate, for Variance 
from the Regiſter, ſo as it is equivalent, 1, gn 52 
4 Where the Writ ſhall not Abate, though defective 
an Subſtance, becauſe warranted by late TO, 
84 

5. If two Defendants plead ſeveral Pleas in Abate- 
ment, and Iſſue be joined upon one Plea, and a De- 
murrer upon the other, if the Iſſue be found a- 
gainſt the Plaintiff, the Writ ſhall Abate againſt 
both the Defendants, without examining the De- 
murrer, 250 
6. If a 2. Impedit be purchaſed againſt two, depend- 
ing a Former Q. Impedit againſt one of them, 


though the Plaintiff declare upon a new Diſtur- 


bance yet the Writ ſhall Abate,for the Effe& of the 
Suit is ſtill for the ſame thing, the Preſentation, 


and there are ſtill two Writs depending againſt one 
Man 


3 | 137, 138 
7. But the Plaintiff may have as many Qu. Impedit, 
as he will, againſt ſeveral Perſons, 138 
8. An Aſſiſe of Darrein Preſentment purchaſed, 


depending a Qu. Impedit of the ſaid ee. ſhall | 


Abate, 184 


| 
9. Every Writ Abates, where it appears of the 


Plaintiff's own ſhewing, that he had no Cauſe of 
Action, 199, 217, 245 
10 The whole Writ ſhall Abate, where it appears 

of the Plaintiff 's own ſhewing, that he had no 
. Cauſe of Action for Part, 279 


of Watte, brought by B. and Feme, | 


| 11. Qu. Impedit abates, if it appear by the Plaintiff 's 
own ſhewing, that the Church is full of his Pre- 

| ſentation, - Page 15, 194 
| 12. If the Declaration aſſign Waſte in a Town not 
mentioned in the Original Writ, the Writ of 
Waſte abates, „ 38 
13. Where the Variance of the Declaration from the 
Obligation ſhall abate the Action of Debt, and 
where not, 3 18, 19, 20, 116 
14. A Writ brought againſt Baron and Feme abates 
by Death of the Feme, though after Verdict, 

| 12 
15. Where the Parties own Confeſſion, or Admit. 
tance, by Implication ſhall not abate his Writ, 


10564, 199 
16. Qu. Impedit may be abated, if the Incumbent and 


Patron be not both named, 193 


Abepante. 


1. After the Death of a Biſhop, or Parſon, the Free 
hold is an Abeyance of Neceſſity, 253, 338 
2. The Act of the Party cannot put the Free-hold 
in Abeyance, 153, 171 
3. A Leaſe for Years, Remainder to the right Heirs 
of I. S. is Void for this Reaſon, 153 
4. A Commenda, for three or four Years, or ſo long as 
he ſhall remain N therefore Void, ibid. 

e 


5. A Freehold cannot be granted to commence in 
futuro, 


171 
6. Whether an Uſe in Abeyance, ſhall Transfer the 

Remainder in Abeyance, 74. Barnes Caſe, 
7. The Fine of Tenant in Tail doth not put the 
| State Tail in Abeyance, but there remains ſtill a 


Right in the Feoffor, 335, 336, Sc. which he 


may bar, 


Acceptance. 


1. If the Tenant Infeoff his Heir within Age, and 
the Lord accept the Services in the Life of the 
Father, yet he may take the Heir in Ward, other- 


wiſe of an Acceptance of the Services after the 
Death of the Father, 85 


2. If 


A 


» 4: 0m; 47 


2. If the Collector of a Pariſh accept a Sum of Mo- 


Benevolence, not a Duty, yet the Pariſh may claim 
their Right ſtill, Page 67 
3. Where notwithſtandin 

Bond in Satisfaction of the Former, yet the old 

Bond may be ſued, F 68, 69 
4. The Acceptance of a Rent, unleſs it be in full Sa- 

tisfaction, cannot amount to 4 Compoſition, &c. 


, ; | 2 178,1 79 
5. R Baily cannot accept Rents to bind his Maſter 
upon change of the Tenants, 154 
6. If Tenant in Tail, the Reverſion in the Crown, 


make a Leaſe not warranted by the Statute, and 


the Iſſue accept the Rent, and is attainted of Trea- 
ſon, this Leaſe binds not the King, ſecus, if the 
Reverſion had been in a common Perſon, 324 


Account. 


1. Lies againſt one as his Receiver, by the Hands of 


A. though the delivery were from A the ap- 

pointment 6f 4. to the Uſe of the Plaintiff, 36 
2. If Money be delivered by A. to B. to deliver C. 

B. is ſubject to two Actions of Account Condi- 
- tionally, ibid, 
3. If an Infatit deliver Money with his own Hand, 
it is but Voidable by Account, 77 
4. When an Action of Account and Debt may both 
lie in the fame Caſe, 206 
5. When the Action of Account is Neceſſary, ibid. 


2 a Man ſhall, or ſhall not be prejudiced by 
1 | 5 40, 52 
2. He that pays a Modus decimandi, in Money, and 

Veniſon for a Park, if all the Deer die, is not 
bound to repleniſh it, | 40 
3. Leſſee is not bound to repair a Houſe fallen by 

Tempeſt, ibid. 


4. If the Debtor die in Execution, the Creditor can 


have no Execution, 52, uſque 62 


Acc of the Party, 


1. Cannot make the Grantor or Warrantor ſubje& 

or Diſtreſſes, where his Grant all b 
2335 | 25: Action upon the Caſe will he againſt an Hoſtler 

thſtanding his own AG to 

| yet have an Action 

of Treſpaſs againſt the Parſon for taking them, 42 | 


to divers Vouchers, 
de or meant by one, 


2. Where the P. ty, notw1 


ſet out Eis Tithes in Kind, may 


Act of the Court. 


1. In Miſ-awarding the Certiorari ſhall not Prejudice 
the Party, to make it a failer of Record in him, 35 


Action, and Action upon the Caſe. 


See 1 


1. Perſonal once ſuſpended is Extin&, 


Kight of 
Act ion. 


20 


2. Action upon the Caſe will lie for Vexation, by 
fuing double Execution, if the Party knew the 
firſt Execution was ſerved, 


ney from them, whò have a Chapel of Eaſe; as a 


the Acceptance of a new | 


205, 206, 266 | 


| 


* 


ö 


ter chav 


—— __ 


N Lern * 


pairing the Mill, at which they ought to 
5 5. Action upon the Caſs for Words 


2 


muſt ſhew a Precedent Communication of him as 
ä 


15. Action of the Caſe wil 


W 


3. Action upon the Caſe may declare of ſeveral 
Wrong, as Words ſpoken, and Indi&ment exhi- 
bited, Page 6 

4. Action "po the Caſe may be brought for gripding 
at other Mills, contrary to the Cuſtom, & e con- 
verſo by the Tenants, or Inhabitants, for not re- 

grind, 

6, 189 

by an Attorney, 


| 8 
6. Action upon the Caſe againſt a Common Carrier, 


for Goods Loft, 17, 18 
7. Action upon the Caſe may be brought for a De- 
ceitful Practice, or Colluſion, 23, 267 


8. When a New Action is given by Statute, an Infe- 


& + 


©. rior Court ſhall not hold Plea of it, otherwiſe it is, 
when an Old Action is 


| Id A Kae in a New Caſe, 48 
9. He, that hath Cauſe of Action veſted in him, a- 
ainſt an Executor of his own Wrong, ſhall not 
oſe it afterward, by granting of the Adminiſtra- 
tion to another, 3 Ce 49 
10. Where the Action ſhall be eſteemed as Confeſſed, 
_ notwithſtanding a Verdict, 56 
11. Action upon the Caſe lies agile Mayor and 
Commonalty, for a Falſe Certificate of the Cuſtom 
of London; not againſt the Recorder, 3 
12. Where the Action may be Treſpaſs vi & Armis, 
or Treſpaſs on the Caſe Indifferently, 180 
13. Where the Action may be General, and uſed ei- 
ther way by the Plaintiff, . 
14. Where the ſeveral Reſpect of Actions are not to 
be Confounded, and wh 


5 17 
i lie for Exceſſive abe 
ing a Horſe Lent, | 187, ſee Aſſumſit 15 
16. Action upon the Caſe will lie for a Deceit, in le- 
vying a Fine of Lands in Ancient Demeſne, 188 
17. Action upon the Caſe will lie for cutting a Mill- 
am, 92 19 
18. Will lie againſt a Tradeſman, for performing by 
Work Falſly, or Inſufficiently, | . 
19. Will lie againſt a Sheriff, for a falſe Return, and 
Where, — 209 
20. The Action ſhall be laid where the Cauſe of 
Action appeareth to ariſe, 187, 188 
21. Where the Plaintiff hath Choice to lay his Action 
in divers Places, ſee Election, 15, 19, 23, 24. See 
i | | Admiralty, 10 
22. Where a Confeſhon of the Action, after Iſſue 
joyned, ſhall be refuſed, and where not, 220 
23. The Action may not be brought, before Cauſe of 


Action given, - 199, 217 
24: Where the Action is falſified, of the Plaintiff's 
ſhall be arreſted, 


own ſhewing, Judgment 245 


for Goods embezelled, without declaring De com- 
muni Hoſpitio, | ; ibid. 
26. Where an Action upon the Caſe will lie, for a Suit 


in a Proper Court, and where not, 266, 267 
27. Action upon the Caſe will lie, for Proſecuting a 
Suit in an Improper Court, 267 


| 28. If the Ordinary admit contrary to the Verdict in 


a Fure Patrionatus, the Patron after Recovery a- 
gainſt the Uſurper, and his Incumbent, may have 
an Action upon the Caſe, againft the Ordinary, 


317, 318 

29. But if he named the Ordinary in his Q. Impedit, 
he can have no Action upon the Caſe. 318 

1 Aaion 


2. Thou haſt poiſoned Smith (for it might be unwil- 


3 2 


** 


Aaion upon the Caſe fo2 Slander. 
8 eee v 5, 20. 
See 
Innuendo. 
Where it will not lie. 


1. He hath forged this Warrant Innuendo, the She- 
riff's Warrant, 2, 3 


lingly) quendam Sam. Smith adtunc defuntt. _— 
6, 26 

2. He ſhewed me a Bill of 46 J. unſealed (Innuendo 

the ſaid Bull) and afrer ſhewed it me ſealed, and 
he hath forged the ſaid Seal to the ſaid Writing, 


455 268 


4. Thou ſelleſt Corn by falſe Meaſure, ec of 


one that is no common Ridder, nor Badger, nor 
et alledged to be ſpoken of him, whilſt he was 
trails: nor of his Maſter's Corn, nor to his Maſter's 
Damage, | 76 
5. Thou art a Thief, and haſt ftoln a Tree, 2 
6. Thou art a common Maintainer of Suits, and I 
will have thee thrown over the Bar, ſpoken of an 
Attorney, 117 


7, Thou art a Bankrupt, ſpoken of one, who is no 
Merchart, 126 


8. Thou art a common Barretor, ſpoken of a Car- 
rier, 140 
9. He is in a Gaol for ſtealing a Mare, 177 
10. For Wiſp Words, which upon Examination of 
Witneſs appear to be of dubious Senſe, and to ſig- 
nify more properly bearing away, than ſtealing, 


191 
11. I arreſt you for Felony, | 219 
12. He was incicted for Felony, without averring 
that he was not indicted, Tamen quare, for the 
Words themſelves, | ibid. 


13. Thou art a filching Fellow, and didſt filch from 
I. D. 100 l. 249 


14. I charge him with Felony for taking Money out 
of the Pocket of H. Stacy, 305, 325 
15. I have Matter enough againſt him, for Mr. Hart- 
ly hath found Forgery againſt bim, and can prove 
ir, though ſpoken of an Attorney, 305, 327 
16. Thou art a Thief and haſt ſtoln my Furze, 


331 
Where it will lie. 


17. By an Attorney for ſpeaking of him to a third 
Perſon, Your Attorney is a bribing Knave, and 
hath taken 20 /. of you to cozen me, 9, 468 

18: For calling a-Man Thief after a General and Spe- 
cial Pardon, | 67, $1, $2 

19. For calling a Man Felon or Thief, at this Day, 
after Clergy, 294 

20. For Words, that are flanderous, to one or more, 
though he or they be not named, but ſignified, 89 

21. By an Attorney for ſaying thou art a Champer- 


tor, 117. though it be a Word of Art, it ſhall be 


_ preſumed to be underſtood it; becauſe Engliſh, 117 


22. Thou art main-ſworn, which in the North is per- 


jur'd, without averring the Senſe, or that it was 
ſpoken in their Preſence, who underſtood it; be- 
cauſe it is in Engliſh, FE 126 
23- For calling one Idoner in Welch, which is perjur'd, 


wirhout averring the Senſe; but it muſt be avyer- | 


red to be ſpoken in their Preſence, who underſtood 
Welch, 126, 191 


24. Thou art a Healer of Felons, which in the Wef} 


1s Smotherer, or Coverer of Felons, without Aver- 
ment of the Senſe, or Preſence of thoſe, who under- 
ſtood it, becauſe it is Engliſh, 126 
25. The Devil appears to thee every Night, in the 
Likeneſs of a black Man, upon a black Horſe, and 
thou conferreſt with him, and whatſcever thou ask- 
eft of him, he gives it thee, and that is the Rea- 
ſon thou haſt ſo much Money, | 129 
26, Thou art a common Barretor, ſpoken of a Ju- 
ſtice of Peace, Attorney, or publick Officer, 145 
27. Thou haſt ſtoln my Corn out of my Barn, and 
yet it may be but Petit Larceny, | 184 
28. If Sir J. S. might have his Will, he would kill all 
his Subjects in England, and the King too, and he 
is a Maintainer of Papiſtry and rebellious Perſons ; 
Or for the ſame Words, though proved to be ſpoken 
with this Addition, I thinking in my Conſcience 
that Sir I. S. Sr. 180, 181 
29. Thou didſt ſteal a Sack, ſpoken poſitively, though 
by Way of Accuſation before a Juſtice, 192 
30. He hath caught the French Pox, and carried it 
home to his Wife, 1 


31. Mr. Deceivour hath cozened the King, ſpoken of 
Mr. Recelvour, with an Innuendo, 


Marches in Wales, and I will ſue him for Perjury 
rhere, 283 


Action de Scandalis Magnatum. 


1 Will not lie for bringing a Writ of Forgery againſt a 
Peer, though he be nor found Guilty, 266 


Action upon the Caſe upon an Aſſumpſit. 
Where it will lic. 


1. Though the Conſideration be not at all beneficial 
to the Defendant, who made the Promiſe, if it be 
prejudicial to the Plaintiff, 4, 5, 216 

2. Upon an Indebitatus for 101. for Wheat, & aliis 
mercimonits, | 


| 5 
3. Upon on Aſumpſit to the Wife, in the Confidera- 


tion ſhe ſhould Conſent to the Marriage of her 


Daughter and Heir apparent to her Husband, 15 
4. Upon an Aſſumpſit to pay Money in Confideration 
of farther Day given, without ſhewing for what 
the firſt Day was, 7 15 
5. Upon an Aſſumpſit that the Leſſee ſhould enjoy pa- 
cifice abſque interruptione alicujus, though the Xject- 
ment be wrongful, | 35 
6. Upon an Aſſumpſit to pay Money to a Solicitor for 
ſoliciting, e | 68 
7. Upon an Aſſumpſit to pay Colts of Suit, in Conſi- 
deration of Forbearance, ibid. 


8. Upon an Aſſumpſit to an Infant in Conſideration of 


Money paid by the Infant himſelf, for it is but 
voidable, not void, 77 
9. Upon an Aſſumpſit in Confideration of a Promiſe 
without Averment of the Performance, 88, 186 
10. Upon an I. 2 computaverunt, without ſhewing 
for what the Moneys accounted for, were due, 88 
11. Upon an Aſumpſit to pay 52 J. in Conſideration of 
ſo many Oats ſold, as ſhould amount to the Sum of 
10 s. 9d. the Quarter, though 96 Quarters, 6 Buſh- 


els, came to three Farthings more, hid,” 


A 2 12. Upon 


267, 268 
32. He hath forſworn himſelf before the Council of the 
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12. Upon an Aſſumpſit to pay for dying of 60 Ker- , 


ſeys, though the Declaration miſ-ſum them a 59, if 
it appear they were 60, Page 89 
13. Upon an Aſſumpſit to pay 100 J. in Conſideration 
that the Plaintift endeavoured to obtain the King's 
Pardon to the Defendant for Felony, 106 


14. Upon an Aſſumpſit, in Conſideration of any Cour- 
teſy done at the Plaintiff's Requeſt, though it be 


paſt, | ibid, 
15. For exceſſive labouring a Horſe Lent, 187 
16. Againſt an Executor upon the Teſtator's Promiſe 
to pay Money for the Forbearance of a Suit, 
without averring the Cauſe of Suit, 216. But _ 
if the Defendant averred there was no Cauſe of 
Suit, | ibid. 


Where it will not lie. 


17. Upon a general Indebitatus without ſhewing how, 
becauſe it may be for Rents, or on Special- 
ries, NT : 5 

18. Upon an Aſſumpſit to pay as much for one Load of 

Wood delivered, as the Vendor ſhould receive on 
the Sale of another, without Notice given of the 
Sale and Price, | | i ot 

"+19. Upon an Aſſumpſit to deliver a Horſe, after ſuffici- 

ent Surety given, to pay 11 /. without tendring 

the Obligation ſealed, ſetting forth the Sum of it, 
and the Sureties Names in certain, 


by the Defendant in ſeveral Rights, 

21. Upon an Aſſumpſet in Conſideration of a Promiſe, 
unleſs they were both made at one Inſtant, for elſe 
they are but nuda patta, ibid. 


22. Upon an Aſſumpſit in Conſideration of a voluntary 
Court, | 106 
23. Upon an Aſumpſit for ſome Kind of Executory 
Conſiderations, without the averring the Perfor- 
mance, | Aid. 


of £ 


24. Againſt an Executor, upon a Promiſe of the Te- | 


ſtator, to do a collateral AR, as to build a Houſe, 
. Ec. | ö 216 
25. Upon an Aſumpſit, in Conſideration of Forbear- 
ance of Suit, without ſhewing how long the For- 
bearance ſhould be, | 219 


26. Upon Aſſumpſit to pay 101. in Conſideration of 


10 J. Rent Arrear upon a Demiſe made by the 
Plaintiff to. the Defendant. and expir d, Queære, 
| ee JSL. KOAOEY 284 


Adminlſtration, Adminiſtratoz. 


1. Where the Grant of Adminiſtration to one after 
another hath adminiſtred of his own Wrong ſhall 
not take away Benefit of a Conſideration veſted in 
a Stranger, 49. See Action, 9 


2. The Adminiſtrator is not compellable to diſtribute, | 


Surpluſage of the Goods, according to the Dire&1- 
ons of the Ordinary, 1 
3. Adminiftrator may plead Detainer for his own 
Debt ſpecially without being driven to plead 
Pleinment adminiſter. Re 127 
If an Executor be made from a Day to come, the 
Adminiſtration in the mean Time muſt be granted, 
according to the Statute, - _ 250 
5. If the Executors refuſe to prove the Will, the 
Ordinary may commit Adminiſtratton, till they do 


3 : | F 144 
6. If the Arch-Biſhop grant Adminiſtration, where 
it belongs to the Ordins ry, it is but voidable, 185 


7 


7. Where the Letters of Adminiſtration need not be 
produced in the Plea, | 


8, How the Adminiſtrator, during the Mino 


69, 70, 77. 
20, One Aſſumpſit will not lie for two Aſſumpſits, made 
$8 


7. Nor of the Property of an Alien's Goods, 


10. By what Words in a Leaſe or Grant it will not 


Page 218 
rity of an 
Executor ſhall be named towards the firſt Teſta- 
tor, when he is ſued, | 246 
9. If the Adminiſtrator durante minoritate, be Plain- 
tiff, the Nonage of the Executor muſt be averred 
ſecus, if he be Defendant, 251 
10. If the Adminiftratrix durante minore etate of the 
Executrix give Bond to the Creditors of the Teſta- 
tor, and marry, the Husband may retain as much 
of the Teſtator's Goods, 259 
11. Ouere, if the Wife die, becauſe then the Husband 
is not chargeabe by her Bond, ibid. 
12. In granting Adminiſtrations durante minore ætate, 
the Ordinary is not bound to purſue the Statute, 


thid. 
Admiralty, See Prohibition. 


1. Cannot hold Plea of Things done upon foreign 
Lands, | 11, 79 
2. Though the Libel ſay infra Furiſdittionem mariti- 
mam, TE o, 213 
3. Nor of Obligations made at Sea, becauſe they 
bind, according to the Common Law, 11 
4. Nor of Obligations or Promiſes made at Sea for 
Debt due at Land, for it is not a Marine Cauſe, 12 
5. Nor of Things done in any Port or Haven, 79, 
b 212 

6. Nor of an Agreement made at Sea, at put in 
Writing ſealed at Land, otherwiſe of a Bar put- 
ting in Writing, | 79, 212 
though 
3388 by an Ambaſſador, to be confiſcated to 
is Maſter a foreign Prince, : ibid, 

8. The Clauſe of the Statute Primus pontes is only for 
Death and Mathem, 3 79, 213 
9. An Action upon the Statute will lie, for a Suit in 
the Admiralty not proper for the Juriſdiction, 196 
10. If the Admiral fit in Middleſex, and ſummon in 


Eſſex, the Action upon the Statute may be brought 
in either County, | 196 


| Advowſon, Sce Quare Impedit. 


1. May be put in Value for Land recovered upon 
Warranty, 304, 43. in margine. 
2. If it be recovered upon Voucher, Land ſhall be re- 
covered in Recompence forit, 43 and in margine. 
3. Will not paſs in . King's Grant, without ſpecial 
Words, though it be appendant, 127 
4. The Seiſure of two Parts of the Land for the King, 
is a Seiſure by Conſequence of two Parts of the Ad- 
vowſon, without mention of it, ibid. 
5- An Uſurpation upon the King makes not his Ad- 
vowſon diſ-appendant to the Manor, ſecus in caſe of 
a SubjeQ, 3 140 
6. By Grant of the Manor for Life, the Advowſon 
become diſ-appendant, 168 


7. If the King preſent by Lapſe, this doth not ſe- 


ver the Advowſon from the Manor, 302 
8. What Kind of Preſentation by the King ſhall 
amount to an Uſurpation, ſo as to make the Ad- 
vowſon diſ-appendant, and what not,” See peers, 
tion, 8 ö 
9. The next Avoidance is a Chattel locally, where 
the Advowſon is, nor where the Deed is, 303 


303, 304 


paſs, 
| I 11. May 


Sd O GA 2. | 
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2 the three next Avoidances to one or more 
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11. May be Aſſets in the Hands of an Executor, 


Page 304 

12. The Eſſoin is de placito terra, 304 
13. If a Man ſeiſed of a Manor with the Advowſon 
erſons, one Uſurpation by the Grantor, puts them 
all out of Poſſeſſion, 322, 323 
14. How an Uſurpation upon the Leſſee works upon 
the Reverſioner, being Heir or Purchaſer, 338, 


aſque 342 


Agent and Patient. 
See Election, 7,8, 9. 


1. Where a Mittimus directed to the Biſhop of Dur- 
ham, commanding him to ſend a Record to the Ju- 
ſtices of the County Palatine to be tried there, is 
well enough, and may be executed by the Biſhop, 
though he himſelf be one of the Juſtices, 138, 139 


Age, ſee Inkant. 
Agreement, oz Dil- agreement. 


1. Ceaſeth by being put in Writing under Seal, not 
ſo if only put in Writing for a Remembrance, 79 
2. Agreement or Diſ- agreement to an Intereſt muſt 
be made to the Party himſelf, | 
3. An Eſtate made to a Feme covert de novo veſts till 
the Diſ-agreement of the Baron, but a new Eſtate | 
made to a Feme covert, who had no Eſtate before, 
veſts not till the Agreement of the Baron, 204 


Album Breve. 


1, Where the Habeas Corpus is returned Album Breve, 


a new Venire facias ſhall be awarded, 130 
Alien. 
1. Where he is Capable of the Benefit of a general 
Pardon, and where not, : SES 
2. How Capable of the Title of Loving, and Obedi- 
ent Subject, . ibid. 
3. How the Indictment of an Alien Friend, for Trea- 
ſon muſt Conclude, . 
Allegiance. 
1. The Pain of Allegiance cannot be impoſed, but 
in Caſe of Allegiance, 272 
Embaſſadoz. 


1. Is not Procurator for Private Cauſes, 114, 123 


Amendment. 


1. In Treff paſs the Vanire facias, and Habeas Corpus, 


was de placito debit for Treſpaſs, and after Verdict 
amended, per Cur. _ | 246 
2. The Imparlance Roll amended by the Plea Roll, 
| becauſe the Inſtructions to the Clerk were right, 
| | ibid. 
3. A Count upon a Fine of Land miſtaken was deni-. 
ed to be amended, becauſe pleaded without a Ser- 
j-ant's Hand, 249 
4 The Original Writ of Eje&ment was amended at- 
ter Verdict, and deviſit made demiſit, 249 


20. Amendment by ſealing a Bill againſt an Attorney, 


5. The Imparlance Roll denied to be amended, ac- 
cording to the Original Writ, 


6. If Judgment given before the Juſtices of Aſſize, 


in a Qu. Impedit, may be amended in the Common, 


Pleas, | 327 

7. Where the Writ and Pannel agreeing, were yet 
both of them amended, and altered upon Force of 
Affidavits, 328 
8. Where after a Verdict the true Name of a Juror in a 
Habeas Corpus ſhall be amended and made to agree 


with the wrong Name in the Venire facias, 64 


9. Where the Vexire fac. it ſelf, which concludes & 
babeas tibi hoc breve, (omitting nomina juratorum) ſhall 
be amended, | | 

10. There can be no amendment in the firſt Roll, 
Leiceſter's Caſe, 68, 90 

11. The Imparlance Roll cannot be mended by the 
Iſſue Roll, otherwiſe e converſo, 76, 90. 246 

12. If the Venire fac. be awarded upon the Roll from 


the Manor, and the Sheriff return the Venire face 


from a Ville, this may be amended, and made ac- 
cording to the Roll, before Trial, but not after, 

| 7 

13. The Habeas Cerpus was returned without the Sir- 
name of the Sheriff, and after a Verdict it was a- 
mended, 113 


14. Where the Original Writ was amended in open 


Court, according to the firſt Inſtruction of the Cur- 


ſitor and vaccariam made vicariam, in a Quare Impe- 
3 118 
15. Where the Entry of a Judgment ſhall be amend- 
ed by the Book of Judgments, after a Writ of Er- 
ror brought and the Record certified, 827, 327 
16, Where the Court adviſed upon the Amendment 
of an Original, according to the Curſitor's Notes, 

Ls 

17. A Gapias againſt a Baronet, by the Name of E- 
ſquire, ſhall not be amended, for it was the Fault 


of the Party, who ſhould have informed the Clerks 
better, | 


120 
18. Where the Record it ſelf ſhall be amended, by 
the Book of the Office, 184 


19. Amendment of Album Breve, 130 


134 
Amertement in Leet. 
See Lett. 
Amiens Carks: 


1. Where any Body may inform the Court ſo, 281, 
162 


Annuity. 


1. If a Rent-Charge be granted to a Man in Fee, 
without ſaying pro ſe & heæredibus, the Heirs of the 
Grantor are yet Chargeable by the Annuity, 58 


2.1f the Writ of Annuity in ſuch Caſe be brought 


againſt the Heirs of the Grantor, it determines not 
the Rent-Charge, though it proceed to judgment, 
ER | ibid. 

3. Bur if in ſuch Caſe, the Writ of Annuity bo 
brought againſt the Grantor himſelf, it turns the 
KRent-Charge in Fee into an Annuity for Life, 68 


4. If 
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3. Where a Periphraſis equipollent will ſerve, 


4. An F he rn reputative was given to 
t 


4. If a Man grant an Annuity out of his clear Gains, 
this chargeth the Perſon abſolutely, Adj. Pa. 241 


Appeal. 
See W. 2. cap. 23. 
1. Of Mayhem is barred by a Recovery in Treſpaſs, 


. 45 9 
2. If a Monk or Feme-Covert be acquitted in an Ap- 
$957 they ſhall not have Damages againſt the A- 

ettors, yet Quare, of a Feme-Covert, 8 


| * br 9 
3- Burning in the Hand is no Part of the Judg- 
ment in Appeal, but may be pardoned by the King, 
| | 294 


Appendant. 


1. If a Houſe, to which Eſtovers are appendant, fall 
down, the Appendancy is not deftroyed, but the E- 
ſtovers ſuſpended, and upon the re-edifying revi- 


ved again, | 39, 40 
2. If the Wood be grub'd up, yet the Eſtovers are 
not loſt, | | | 43 


3. An Adyowſon in Poſſeſſion cannot be appen- 


dant to a Reverſion expectant upon an Eſtate for 
3 | | 161 


Appoztionment. 


1. Of Warranty or Condition by a Conſtruction of 
Law, upon the Act of the Parties 
2. May be of Common Appendant, by the Act of the 
Party; not ſo of Common Appurtenant, 23 
2. Of a Regt Charge by Act F Parties, cannot be, 
4. By the Grant of the Moiety of the Reverſion, the 
. Moiety..of the Rent paſſeth, „ 
5, Common Appurtenant ſhall be apportioned upon 
Sale of Part of the Land. Adj. 235 


: Apprentice. | 


See Eliz. J. cap. 10. 


1. In what Caſes aſſignable, and compellable to go 


out of the Realm, and in what not, 134, 135. 
See Maſter, 8 


Appꝛopꝛiation. 


1. A Benefice, with Cure, cannot be appropriated 
to a Nonnery,.... +; a 148 
2. The proper and operative Words, which make 

an Appropriation, | 148, 30), 308 
153 
307 
the 

Crown e Statute of Monaſteries, 148 
5. Cannot be made to a Church that is full, unleſs it 
be per werba de futuro quando vacaverit, © 150 


6. May be made to the Patron, | 
R How it may be diſappropriatel, 432, 152 
. Neither it, nor the Advowſon of it will paſs by 
the Name of an Advowſon, 304 
9, Nor by the Name of the Land and Tythe, 4308 
10, Appropriations are given to the King by the 
l wake Churches, in the Stat. of 27 H. 8. ibid. 
ix,” Theſe are not regwlariy grantable, and why, 

a & 7:30" $o8 


24, 235 


. 


152 | 


25 3144 


* 


4 
8 


Li 
x 
5 


1. Where Damages recovered by Executors, for a 


" 
* 


Arbitrament. 


1. On one Side only is void, Page 49 
2. May be made by Parts, where the Submiſſion is 
oy'! ord, | : e. 
3. Muſt end all Controverſies made known to the 
Arbitrators, | ibid. 
4. To pay Money without ſaying for what, is yoid, 
5. When it ought to be put in Writing, cannot © 
. by Averment, ibid. 
May be pleaded with a Special Averment in Bar 
of another Action, | ibid. 
7. Where an Arbitrament ſeeming larger, than the 
Submiſſion, ſhall yet be good enough, by the Re- 
ſtriction, de & ſuper premiſſis, 190, 191, and where 


6 


not, | * 190, 191 

8. Where an Arbitrament ſhorter than the Submiſſion 

is good, | | | 190 

9. Arbitrament leaving Matter in Suſpence, Quere 

| 218 

O2dinary, x, 12, 13. 

See<:s5 H, 8. e 

1. His Power over the inferior Oadinary, 15 


2. May grant a Warrant for Induction out of his 
Dioceſs, | ; thid. 

3: Canterbury, how differs from York, 3 
4. Canterbury hath not concurrent juriſdiction, which 
the Ordinary in the inferior Dioceſs, ibid, 
5. After the Death of a Biſhop, within the Province, 
he muſt hold his Court within the inferior Dioceſs, 
for ſuch Cauſes as were examinable there before, 

| 178 

6. In the Vacation of the Arch-Biſhop, the Dean and 
Chapter of Canterbury are Guardians of the Spirit- 
ualities, N 17¹ 
7. The Form of a Diſpenſation by the Arch-Biſhop 
to hold in Commendam, 141 

8. How the Reſtraint of the Arch-Biſhop's Power, 
within their Dioceſs, came firſt in, 5 185 
9. Where the Canon-Law enables the Arch-Biſhop 
to exerciſe a Juriſdiction in the inferior Dioceſs, 


| | 1585, 186 
Arch⸗Deacon. 

1. His Power was derived from the Biſhop, and he 

is ſubordinate to him, : | 5 

ibid. 


2. He cannot baulk his Ordinary, 1 
Aſſets. 


Wrong to themſelves, ſhall be Aſſets. 38 
2. If the Iſſue in Tail be once barred in a Forme- 
don, by Warranty and Aſſets, he is barred for ever, 
though he alien the Aſſets, 40 
3. Where Rent received by an Executor, but be- 
loñging to the Heir, ſhall not be Aſſets in his Hande, 
4. A Debt releaſed by the Executor, is Aſſets, as re- 
ceiv ; 59, 66, Quere 


5. If, after fully adminiftred pleaded, the Executor 


| 


-confeſs the Action, this is no Confeſſion of Aſſets, 178 


13 . 6. Quere, 


„ - 
gr” AY. 


, | ( 


C 


— 


3 2 


2 8 . — e b — —— — — ern 
6 Dyer, popu 3 ſhall be | 3 | 8 500 | "pn | | 
charged with a new Writ purchaſed by eys, | © Attoꝛnment. 

— for the Aſſets, at the Time > the fr | Attoznment 


' Writ, | | Page 248 n 2 wr BE 
5. If Land be appointed to be fold by ee 1. If a Copy holder ſurrender his Reverſion, there 
and the Money to be diſpoſed to certain Uſes, this | bende no Artornment, 117, 178 
Money is no Aſſets, C37 0095: 4421 265 | + The Surrender of a Reverſion could not enter 
| FMA "v1 Ws £444" ' | yet for A Condition without Attornment, if it were 
| | A nignee within the Statute of Conditions, | 


| 178 
3. Cannot be compelled from the Tenant, where part 
TOI %o 2c I of a Rent-charge is granted by Fine, ' ag 
1. Where it extends to the Executor, and where | N | 4 
not, Sita 3 1 24 ; : 95 10 3 5 
2. Cannot take Advantage of a Warranty to join Te- [ 2 | Averment. 
nants, and their Aſſignees, except he be a joint Aſ- \ | | WE 
ſignee, 25, Warranty 124 Veclaration. 
nk © | Vide 
Ale. ; Plcading. 


| — Will lie for Eftovers, though the Wood be grub- | * 
bed up, and Judgment ſhall be to recover Seiſin, | 1. Where the Want of it in a Declaration ſhall be 


and Dama 5 43 | + ſupplied by an Intendment, or Implication, 3, 24 
2. Will lie 1 Law for him, that X. 2. May be taken upon a Will. * pH 
Lands of Ancient Demeſne in Execution, 48 | 3. An Arbitrament in Writing cannot be ſupplied by 
3. In an Aſſiſe the Baily cannot plead a Releaſe, an Averment, 25 70 
| | | | 126 | 4 A ſpecial Averment may make an Award pleada- 
| ble = 2 15 , 1 1 2 
: | | A ſpecial Averment muſt be made upon pleadin 
A iſe of Darretn Pꝛeſentment. : a ee Pardon, e 8 


6 
6. There needs no Averment of that in Plea, or Sal 


| | | | ion, which will come me perly | 
1. May not be purchaſed, pending a Q. Impedit for | une een WEL comp: Bowe yroparin on. the 


other fide, bas 39891124 
OS 2323 1 k. 184 7. There needs no Averment in a Declaration, where 
2. ere the Ordinary, Metropolitan, or King pre- it an there are Reciprocal Remedies 
ſent for Lapſe, or the Pope makes Proviſion: Yet ee : of 3 anti 5, 
any of theſe Collatives will ſerve the Patron fora | g Where the Conſideration of Letters Patents muſt 1 
Poſſeſſion in his Aſſiſe, 154 be averred in Pleading, and where not, 231 ; 
| 9. an re EG * minote etate, is 
| : Plaintiff, where the Nonage of the Executor ought | 
Attainder. | to be averred, ſecus, where he is Defendant, -. * 
10. He, who 3 a OD to hold in Com- ö 
| | mendam, confirmed by the King's Charter, muſt 
Fozfeiture, f | aver the Performance of the Condition, contain- | 
Gee Night of Action. ed in it, „ | -- 4:28; 12 | 
2639.3. C13... 11. Averment is Vain, where the Law judges the 
RE Contrary, 156 


12. Where in pleading an Eſtate made to a Feme 
| Covert, the Barons Aſſent muſt be averred, where 
Attaint. 143 204 
Attaint 13. Where in an Avowry for Rent reſerved at M. 


— 


—— 


— — — —— ⏑§— W ——— nr 


— — 


3 or Thirty Days after, Averment that it was be- 
1. Will not lie againſt a Jury for a falſe Verdict in hind at the Time of the Diſtreſs ſhall be ſufficient, 
that Point, which is meerly out of the Iſſue, 33 208 


2. May be brought for exceſſive Damages, 114 | 14. Where a Man may Aver againſt a Record, and 


3. May be brought as to the Damages by that Treſ- | -where not, : | 264, 265 = 
paſſor, which is no Party to the Iflue, 66 | 15. Some Preſumptions of Law are ſo Violent, as pf 
4. If the Jury find either againſt Common or Statute though they be Falſe, yet a Man cannot Aver a- 1 
Law, they are ſubject to an Attaint, though no | ain them, 297 } 
Man inform them, | 227 : F 
J. Nothing ought to be given in Evidence to the . 1 
Grand Jury in an Attaint, but that, which was g1- Audita Querela. \ 
ven in Evidence to the Petty Jury, | ibid. | Tet | 
6. See Star- Chamber, 113. See Execution. { 
Atto2nep. 1. The Judgment is to be diſcharged of the Execu- 1 
| | : tion, | 2 
| 1. His Duty and Oath, 9 | 2. Where he, that is once fo diſcharged, ſhall never | i 
2. Theugh made Irreyocable may be revoked, 13 be taken again, abi 

3. If he follow a Cauſe to be paid in Groſs, when it | 3. Nor he, that Eſcapes of his own Wron E 60 

is recovered, this is Champerty, I17 | 4. 4. brings ſeveral Actions of Treſpaſs againſt B. 

4. Where he is Plaintiff or Defendant, as Executor and C. for the ſame Treſpaſs, the Jury find for 


or Adminiftrator, he hath no Priviledge, but the B. fo that A. is barred, and againſt C. ſo that 4. 
Suit muſt proceed in the ſame Caſe, as if it were] Recovers, Quære whether C. may have an Audita 
by or againſt the Teſtator, or Inteſtate, 177 Querela, upon the other Judgment, 54 


| 5. If 


Gd er OTIS * 
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—— — — - 
— 


———— — ——  c- —— ———ä — 
- — 
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5. If two * and ſeveral Obligors be ſued jointly, 2. Of an Under - Sheriff, or Attorney, though. made ; 


and both taken in Execution, the Death or Eſcape 

of one ſhall not Diſcharge the other, Page 59 
6. If two joint and ſeveral Obligors be ſued ſeve- 
rally, and once a Satisfaction be had _m one, 
or againft the Sheriff upon the Eſcape of one, the 
other may have an Audita Querela, hid. 
7. If the Plaintiff have had Satisfaction againſt one 
Treſpaſſor, and proceed to require it againſt ano- 
ther, an Audita 225 will lie, ee F , 
8. He, who hath a Releaſe after Verdict, and before 

8 cannot plead it, but muſt help himſelf 


Audita Querel a, 162 
9. In what Cale he, who hath a Releaſe after Judg- | 
ave Benefit of it in Audita Querela, | 
| 283 


ment, may 
in what not, 


Ancient Demcſne, 
1z 1s.ſabje& to Execution by Elegit, = 47, 48 


2. it Actions will lie at Land in Ancient De- 
meſne, what not, A ibid. 


3. The Tenants are ſubjedt to Statute Laws, though 
they contribute to Knights Fees, "5 48 
4. The Form of pleading it, {ſee Pleading, Sect. - ; 


— 


Tried by Doomſday Book, 
% 


yr 1 0 4 «kl e 


1. If Tenant in Tail make a Fine, yet the Donor is 
compellable to avow upon him, ſecus, of the Lord, 


97 when Tenant in Fee hath made a Fine, $37 
2. If Tenant in Tail, jointreſs Alien, and the Iflue 
enter, the Donor is compellable to avow upon him, 


ibid. 


3. The Avowant cannot have Judgment to recover 
Kent Thing diftrain'd for, but only to have 
the Beaſt reſtored as a lawful Diſtreſs not to be re- 
r 3 
4. For euſtomary Profits for a Fine for Alienation, 
or for a Rent-charge, the Avowry was upon the 
Land, at Common Law, | 108 
5. Where the Avowry was upon the Land, at the 
Common Law, where the Plaintiff may plead any 
_ » "Diſcharge, though a meer Stranger, 109 
6. So likewiſe where the Avowry is this Day upon 

the Statute, the Plaintiff is admitted to all Pleas, 


AOL 108 
- 9. Good in Part, and bad in Part, of his own ſhew- | 


WE | 83 1 
8. The Avowry may be Part for Rent, and Part 45 
Penalty, and Return may be awarded, if either 
of the Cauſes be Juſt, both being ſeveral, ibid. 
The Avowry for a Heriot muſt ſhew what ir 
ſhould be, Beaſt or other Thing, 1/296 
10. The Grantee or Surreniree of the Moiety of the 
KReverſion of a Copy-hold may avow for the Moi- 


ety of the Rent, 77 1 
11. Where Surpluſage in the Avowry ſhall not hurt, | 
| 2 2 | | 108 
12. The Form of an Avowry for Rent reſerved at 
M. or within few Days after, 208 
© Commiſſion. 
Py ee % 


1. Where he, that hath but a bare Authority, as a 
Mlaſter of a Ship hath Power to pawn it, by the 
N 


. - Civil Law, though not by ours, 


1 


2. Or by a Coparcener, who comes in as Vouchec 


| , Irrevocable, may be revoked, 5 Page 13 
3. Where an Authority and Intereſt may be joined 
in one Act 3 | 


; | 138 
4 If a Record be ſent by Mittimus to the Biſnop f 
Durham, requiring the T 
riam, though the Proceedings be not all ad proxi- 
mam Curiam, but upon many Adjournments tis 
well enough, al 9 
5. Authority given by Law muſt be ſtrictly executed 
and cannot be modified I 
6. When an AQ in it ſelf Indifferent ſhall be ſald 
to be denied out of his Intereſt, and where not. 


rial of it, ad proximam Cu- 


138, 13 
33, 154 


159, 160 


Aid of a Common Perſon. 


1. May be prayed by Tenant by the Courteſie, who 


comes in as Vouchee, after a Grant of his Eſtate 
with Warranty, es eg 21 


after a Fine made by him with Warranty, ibid, 


8. Where the Want of Bail in B. R. will make the 
2 Erroneous, and how that Error muſt 


B 


Bail. 


I. TAY be entred into the King's Bench, the 


VI laft Day of the Term, though the Decla- 
ration came in the firſt, 70 


2. The Bail and the Principal cannot join in a 


Writ of Error upon the ſeveral Judgments againſt 


them, | 


2 
3. The Bail cannot render the Body of the Pele 


dant in the C. after a Writ of Error brought by 


him, 116 


4. The Form of the Entry upon the Roll in diſ- 


charge of the Bail, ibid. 


5. If a Defendant bring a Writ of Error, Quere, if 


the Bail be not forfeited, though he afterwards 
proceed not in the Writ of Error, ibid, 


6. What kind of rendring the Body of the Defen- 


dant ſhall be ſufficient to diſcharge the Bail, and 


what not, 210 


7- Any Time before the Scire Facias, or the Return 


of it, it is ſufficient for the Bail to render the 
Body, 25 oP ibid. 


aſſigned, 2064, 265 
Vailp. 

1. Cannot accept Rents upon the change of Tenant, 
2. Nor enter for a Condition broken, 11 

3. Nor in an Aſſiſe plead a Releaſe, 162 

4. Where the Baily of a Liberty took an Enqueſt 

of Office, for Enquiry of Damages, $3 

Bank 


* . * * 
4 £50 8 


Bankrupts. 


„ 1 
See ns we 


1 Jac. e. 


| 5 
1» The Creditors may come in at any time after the 
Commiſſion, if it be before Diſtribution, ſecus, if 
any Part be diſtributed, | Page 28 


Bargain and Sale. 
See Inrollment. 


1. A Bargain and Sale made beyond Sea by the 
Heir 1 a Recuſant, ſent over for Education, is 
good to paſs the Land, but the King is not bound 
to give Livery to the Bargainee, 74 

2. May be acknowledged and inrolled before a Ju- 
ſtice of Peace of the Weſt-riding in Yorkſhire, and 
the Clerk of the Peace there, if the Lands lie in 

the Weſt. riding, yet the Words of the Statute are 


Juſtice of Peace in the ſame County, 128 


3. If made of Lands lying in a Corporation, with- 
in a County, Quere, whether the Acknowledgment 
and Inrollment of it before a Juſtice of Peace and 
the Clerk of the Peace of the Corporation be good, 

e | bid. 

4. May be inrolled after the Death of the Bargainee, 

̃ 3 | 136 

5. If inrolled after the Death of the Bargainee, yet 

it ſo paſſes the Eftate, ab initio, between the Bar- 
gainor and Bargainee, that the Heir of the Bargai- 
nee ſhall be in ward, _ 

6. When the Deed is inrolled, the State paſſes by 
the Statute of Uſes, and not by Statute of Enroll- 


ments, : | I 6 | 


3 

7. The Bargainee cannot Bargain and Sell to ano- 
ther, till his own Deed be inrolled, ibid. 
8. The Day of the Date ſhall not be counted any 
Part of the fix Months, 139 
9. Yet the Inrollment may be the very Day of the 
Date, by the Intent, not by the Letter of the Sta- 
tute, 140 
10. If the- Bargain and Sale have no Date, the fix 
Months muſt be recknoned from the Delivery, 

; | ibid. 

II. If I Bargain and Sell to A. and before Inroll- 
ment Bargain and Sell to B. by Deed inrolled, it 


is good, yet if the Deed to 4. be afterwards in- 


rolled within ſix Months, the State to B. is void. 
| 165 


Baron and Feme. 


Poſſibi lity. 

Remitter. 
See Tail. 

Condition. 


Ceſſavit. 


I, Joyn in a Mortgage of the Wives Term, the Feme 


ies, the Condition ſhall ſurvive to the Baron, as | 


well as the Term ſhould have done, 3 
2. The Baron by the Inter-marriage hath full Pow- 
er over the Wives Term to alien it, ibid, 


136, 232 


— A 


3. If the Feme die, the Term ſurvives to the Baron,; 
and if the Baron die, it ſurvives to the Feme un- 
leſs he diſpoſe it, 5 Page 3 

4. If Baron and Feme join in a Mortgage, this is no 

Diſpoſition, ibid. 

5. If the Baron purchaſe the Fee, the Term is not 
Extinct, | ibid. 

6. The Feme of the Obligor is Executrix to the O- 

bligee, ſhe cannot ſue her Husband, 10 Quere. 

5. at ſhall be ſaid an Advancement to the Feme 

of the Husband's Lands within, 32 H. 8. 1 

8. Where a Feme covert ſhall not be fo much fa- 
voured as an Infant, and why, | 95 

9. A Feme covert is not puniſhable upon a fair Plea 
of join-tenancy, within the Statute of 34 E. 3. e. 


; E | ibid. 
10. A Feme covert is puniſhable upon Raviſhmenr 
of Wards, within the Stat: of Merton, and W. 2. 
and for a Re-diſſeifin within the Statute of Merton, 
| RR 93, 94, 96, 98 
11. A Feme covert is puniſhable upon Malefactoribus 
in parcis, | 8 95, 97 
12. A Femie covert is impriſonable for Force, 97 
13. A Feme covert is puniſhable within 10 El. for 
hearing Maſſes, and within 23 El. for not eoming 
to Church, | | ibid. 
14. If a Feme covert be acquitted upon an Appeal, 
8 whether he ſhall have Damages n rhe 
Abettor, for a Monk ſhall not, „ 
15. When a Wrong is done to a Feme covert, ſhe 
with her Husband, and ſhe alone, after his Death 
ſhall have Action, and the Damages recovered by 
and for her, 1 „ 88 
16. If an Action be brought againſt Baron and Feme, 
and the Feme die, though it were after a Verdict, 
yet no Judgment can be given againſt the Baron, 

| I2 
17. After a Verdi& againſt the Barom and "Hr 
the Feme cannot pray to be received, 177 
18. If Baron and Feme be fued in Debt for the Re- 
cuſancy of the Feme; both muſt appear, or both 
be Out-lawed, 3 | 174 
19. b cannot be joined in one Action of Debt 
againſt tbem for ſeveral Contracts, one made by 
the Feme dum ſola, the other by the Baron, 148 
20. They can neither Expreſly, nor by Acceptance 
of a new Leaſe, ſurrender the Wives Frechold, ſo 
as to bind her ſurviving, | 203, 204 
21. An Eſtate made to a Feme covert de nobo veſts 
till the Baron Diſſent, but to a new Leaſe to a 
| Feme, who was Leſſee before, veſts not till Aſſent. 

| | | 20 
22, Feme Leſſee for Years of a Mill takes 8 
the Baron and Feme cannot join in an Action up- 
on the Caſe for the Suit, becauſe it is only to re- 
cover Damages, and not the Term, 189 
23. Where the Promiſe of the Baron to the Feme 
before Coverture is releaſed by Coverture, 216 
24. Feme covert levies a Fine alone, this ſhall bind 


and her too, | 5 4225 
25. Feme covert is not bound by a Deed inrolled in 

London, unleſs ſhe be examined, : --- bids 
26. If the Baron be indebted to the King, he may 


| | | 25 

27. Land is deviſed to a Feme Executrix, PBs 4 

the Minority of A. to hold to her own Uſe, with- 
out Account, provided, that ſhe keep and educate 
the ſaid A. at School, Sc. This is ſuch a Term 
in the Executrix, as will be given to her Husband 
upon Inter- marriage, 283 


B Barons: 


; 


her, but her Husband may defeat it, for himſelf | 


Aſſign a Debt due to the Feme before Coverture, 


— 


7: In dn Action of Falſe Impriſonment, what Bar is 


1 


14 Ina 


_ Barons. 
8 Peers of 
See 75 
© the Realm. 


Baronet. 


* 
. 


1. A Knight and Batonet ought to be ſued by that 
RS 


Title, 


Var. 


1. Where the Bar is inſufficient, and the Plaintiff 


makes an inſufficient Replication, he cannot have 
JJ ( 5 210 
2. In an Account,” the Form of it, 36 
3. In a Prohibition, the Form of it, | 


| 39 
4. In an Action for Eſtovers, appendant to a Houſe 


that's fallen, the Plaintiff ſhalt only be barred pro 
Tempore, but if the Plaintiff bring an Aſſiſe, or 
quod permittat, Quære, if it be not Final, 40 
$5. If the Ifue in Tail be once barred in a Formedon 
by Warranty and Aſſets, he is barred for ever, 
: chdiight ke fterwards alienate the Aſſets, ibid. 


6. Where the Pleading of a former Award, with a 


ſpecial Averment, ſhall be a Bar in a new Action, 


not good 63 


8. In Debt unf an Obligation to plead the Plain- 


of s Acceptance of a new Bond in ſatisfaction of 
e | | — 9 


the old is no good Bar, 68, 69 


9. But if Tflue be joined upon the Acceptance, and 


the Plaintiff's be Non: ſuit. Duro whether this 
Plea be fuch 4 Confeſſion of the Action, as the 
laintiff ſhall have Judgment notwithſtanding, 


10. If a Man recover in an Action of Treſpaſs at 


the Common Law, this ſhall bar him in a Writ of | 


Kaviſhment of Ward, or in Treſpaſs upon 5 N. 2. 
8 H. 6. malefatforihus in percis, &. | 
is a good Plea in bar, in an Appeal of Mayhem, 
5 ibid. 
12. A Recovery in Formedon in Deſeender is no 
bar in Mortdancefter, ibid. 
13. In Dower againſt the Feoffee Detinue of Char- 
ters is no Plea, z 
rare Tmpedit by the Chancellor and Uni- 
verſity, for the Preſentation of a Church belong- 
ing to a Recuſant Convict, it is a good Bar to ſay, 
| before the Avoidance the Land was ſeiſed for the 
Penalty of 20 J. a Month in the King's Hands, 
| cy. 126, 12 
15. If two ſeveral Informations be exhibited by ſe 
veral Perſons againſt the ſame Perſon, for the ſame 
Offence,” npon the fame Day, this is ſufficient to 
bar both the Informers, SON 128 
16. If an Avowry be made for Optimum Ani mal, as an 
Heridt, Quere, whether Nulla habuit Animalia be a 
good Plea, hy | | 176 


15, In an Action of Debt upon an Eſcape Nui tie 


Record is a good Plea, 209 
18. The Incumbent in a Quare Impeiit cannot bar the 
Plaintiff by intitling any other than the Patron, 


under whom he Claims, 


319 


* f 94 
Recovery in Treſpaſs of Aſſault and Battery, 


Baſtard, Baſtardp. 


1. Where it is Triable per pays, and not by the Ordi- 
_ nary, | Page 117 


Bill in Star-Chamber, 
See Star⸗Chamber. | 
Biſhop. 


Ordinary, and 


21 H. 8. cap. 21. 
Pluralities. 


; . | | Brief. | { 9. 
 \ Abatement of Wzit. 
55 
| Beere Epiſcopo, | 

See Judgment by Taw. 


dee Cozpozation, 


See 


1. What Societies and Companies of Men may 
make By-Laws, and how far they ſhall bind Stran- 
gers, and what Notice to Strangers is requiſite, 

| | | 212 


; 6 
Capias ad Satisfaciendum pro fine. 


o Evidence. 
See Execution. 
 C Peers of the Realm. 


Capius Utlagatum. 


w primarily the King's Suit, and for the Sub- 

ject, but in the ſecond Degree, | I17 

2. This kind of Suit may be aged by the King, 

when the King does any Act to fruſtrate the Out- 

lawry, z ibid. 

3. The King's Protection to his Debtor will not diſ- 

charge this Suit, if not made known to the Coroners, 

5 5 ibid; 

4. Where the Defendant, who comes in upon a Ca- 
pias Utlagatum, ſhall be in Execution for the Party 

at his Prayer, where not, ibid. 


Certiorari. 


1. Where the Cartiorayi, is directed to the Juſtices of 


— —— 


Peace, the Cuftos Rot. cannot Certifie, though he 
keep all the we ; N 


135 
If 


— 


ITY 


- 2. If it go out to B. R. is to certifie the Record it 

5 | ; Page 135 

3. Out of the Common Pleas is only certified Teno- 
rem Recordi, | hed. 

4+ Our of the Chancery removes the 1 . it ſelf, 
and may ſend it by Mittimus into the Common 
Pleas, | | 


Certificate, 
Failer of 
Keco2d. 


t. Where London cannot try their Cuſtoms by their 
own Certificate, | 85, $6, 87 
2. If the Mayor and Commonalty make a falſe Cer- 
tificate, the Action lies againſt the Corporation, 
not againſt the Recorder, 05 87 
3. Where the Feodaries Certificate is as good as an 
Office by the Courſe of the Court of Wards 91 
4. See Certiorari, 3 : | I 
5. Where the Biſhop of Durbam's Certificate of a 
Record ſent thither to be tried is good, where 


not, 138, 139 


See *) 


Of a Matter in Fair. 


1. Where the King's Certificate under his Sign Ma- 
nuel was allowed for a Proof without Exception, 


213 
Ceſſavit. 
1. Brought by a Baron and Feme, the Writ muſt 
conclude to the Feme only, I 
Challenge. 


which makes the Pannel, or any of their Body go 
on the Jury, or any Kin to them, this is a good 
Cauſe of Challenge, | | 87 
2. In an Aſſiſe by a Dean and Chapter, a Juror was 
2 Kin to one of the Prebends, and the Challenge 
allowed, | ibid. 
3. It may be to the Array, or to the Poles, 108 
4. There can be no Challenge neither to the Pannel, 
nor to the Poll, till a full Jury appear, 


234. 
5 The Challenge to the Pannel muſt be taken be- 


fore any be Sworn, = ibid. 
6. There may be a Challenge to the Pannel by ex- 
ception to the Sheriff, after a Tales prayed to him, 


ibid. ; 


7. The Plaintiff may Challenge the Pannel by ex- 
ception to the Sheriff, after a venire fac. prayed to 
him, though the Cauſe of Challenge were before 
J IN ibid. 
8. A Juror may be challenged for a Cauſe hapned 
ſince he was Sworn, not ſo of the Pannel, ibid. 


Champertp. 


Maintenance. 
See 5 21 E. 1. Stat. of 
E Champerty, 


| Chancery, See Tail 8. 


1. Is 4 Fundamental Court, as ancient as the King- | 


duom it ſelf, 6⁴ 


ibid. 


| 


| 


17. Cannot relieve againft a Statute Law, 


z. If the King's Debtor Sell, and the Purchaſor con- 


3 FI 


2. Is abſolute uhlimited, though out of Diſcretion it 


entertains ſome Forms, | Page 63 
3. May juſtly leave its own Forms in ſpecial Caſes, 
ibid. 


4. It doth and muſt obſerve Eſſential Forms of Pro. 


ceedings, viz. Proceſſus legiti mos, | 114 
5. Such a Court is incident to a County Palatine, 
6 
6, It lies not in Grant or Preſcription, 7 
7. Is ſetled in London, and the Cinque Ports, by A& 

of Parliament, bil. 
8. Where the Chancery deereed the Land to the 

Plaintiff, till the Defendant ſhould produce the 

Evidences, | 109 
9. It believeth meer Titles in Law, where Deeds are 

not Extant, ibid. 
10. Where Depoſitions taken in the Court of the 

Council of York ſhall not be allowed in Chancery, 


1s : 
11. Where Depoſitions, though taken without Bill 


and Anſwer, are allowable in Chancery, ibid. 


12. An Ambaſſador cannot ſue here as Procurator 


General for all or any his Majeſty's Subjects, 113, 
= | | 114 
13. Where thoſe, who offered Indictments in B. R. 
upon Proceedings in Chancery, after Judgment, 
were for that, and ſome indirect dealings therein, 
proſecuted in the Star-Chamber, 115 
14. The Chancery may by Certiorari and Mittimus 
remove the Record it ſelf into C. B. BY 
15. For their Proceedings in Caſe of Charitable Uſes, 
ſee 43 El, Co | 
16. Where Cauſes and Iſſues, Trial by Common Law 
and by Jury, are not Examinable there, 203 
ibids 
18. Where it ſhall relieve without and againſt Equi- 
ty it ſelf, | | 


be equally charged, "264 
20. Shall give Relief in thoſe Caſes, that are within 

the Equity of the Spiritual Law, 265 
21. If Lands be appointed to be ſold by Executors, 
and the Money to be diſpoſed to certain Uſes, this 
is no Legacy in Law, but in Equity, and the Suit 
muſt be in the Chancery, and not in the Spiritual 
Court, | ibid. 


22. If Men were good and skilful Pleaders, there 


would not be Cauſe of ſo many Suits here, 267 


23. The Difference betwixt Proceſſe ad audiendum ju- 
dicium, and Proceſſe for hearing only, I, 195 
24. Where the Serving one Defendant to hear Judg- 
ment ſhall ſerve for all, where not, 270 
25. How far it may relieve againſt Ceftuy que uſe, and 
his new Feoffees, which had notice f the former 

_ Uſes, 349, 359 Vide uſes 


Charge aud Dffcharge. 


1. The Diſcharge of one Obligor in Law difcharges 


the other, 10 
vey to the King, the Land is diſcharged, though 
the King re- convey it, | 45 

3. The Lands of the King's Debtor are not diſcharg- 
ed by a Releaſe of all Rights and Titles from the 

King, 


6 
4. If the Conuſee purchaſe Part, all the other 1 | 


in the Hands of the other Feoffees are diſcharged, 
ibi 


5. The 


B 4 


| 225 
19. It iö a * ground of Equity, that Sureties ſhould 
Y 


| 


1. If the Iſſue concern the City or Corporation, 


6 
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5. The firſt Diſſeiſor was chargeable at Common 


Law with the whole Damages, in reſpect of his 
Remedy over, 


Church oꝛ Chapel, ſee Pariſh, 


1. The Church and Church-yard are in Law, the 
6 


Soil and Freehold of the Parſon, 


| | 8 | 9 
2. The Uſe of the Body of the Church, and the Re- 


pairs and Maintenance, is common to all the Pa- 
riſhioners, ibid. 


3. The Diſpoſal of the Pews in the Body, or an Iſle 
or Chapel joining to the Body, and the Repairs | 


of them belong to the Ordinary, ibid. 


* 


4. No Man can Challenge a Seat in the Body, with- 


out a ſpecial Reaſon, as preſcribing to repair, ibid. 
5. Where a Chapel of Eaſe is given by the Stat. of 


Chauntries, where not, 8 123 

6. Their ſeveral PrecinQs, and Separations, 66, 67 

Cinque Poꝛts. 
1. Have a Court of Chancery by Act of Parliament, 
Clergp, See 18 El. c. 7. 

1. What it is, and how it began, | 288 
2. Anciently allowed to thoſe in Orders only, bid. 
3. How it came to be extended, and why, 228 
4 The Time of claiming it, 288 


5. Why Eyrgation was required, notwithſtanding, 
| | | : ibid. 


8 bbid. 
6. Might anciently have been prayed, before Con- 


viction, but not now, | e 289 
7. Three Things to be obſerved in giving and taking 
the Clergy at the Common Law, 289, 290 
9. May be allowed, though the Ordinary be Abſent, 


290 


Jiollation, vide Lapſe, | 
Colluſon, o2 Covin. 


7 


1. Where a Practice by Colluſion will bear an Action, 


| 


| | 4 
2. Where a Verdict in one Action, ſhall be a 4 
viction of Colluſion in another Action, ibid. 

3. Where, and to what Intents a Covenous Convey- 
ance is eſteemed in Law, as no Conveyance, 72 

4. Where the Colluſion is apparent, as Feoffment of 
the the Son and Heir, the Lord may enter, not ſo 
upon any other Feoffee, without Proof convenient, 


Commenda, oz Commendatozy. 
1. Where the Commendatory, or Parſon of G. whoſe 
Faculty or Confirmation is only to hold it while 
he remains Biſhop of C. is notwithſtanding an Ab- 
ſolute Parſon, 107 


2. The Form of the Diſpenſation to hold in Commen- 
141 | 


dam, | 
3. Commendam retinere is no Commendam properly, 
though commonly ſo called, 
144, 145 


4. Commenda quotuplex, & qualis, 


5 Page 98 
. i 


* 
7 
* 


159 | 


1434 


5. Commenda ſemeſtris ceaſes by Lapſe incurred, . 0 


natura appetit perfectum, Page 144 

6. Commenda cannot be to a Church, that is fall, not 
more than a Preſentment, 9 90 
7. The Difference betwixt a Commenda, and Preſent- 
mant, 3 ibid. 
8. Commenda defective in the Conſtitution of it can- 
not be made good by the Execution, 151, 152 


9. Commenda cannot be, without the Patrons Conſent, 
| ISI 
10. Commenda ſemeſtris is but a Sequeſtration of 10 
Fruits and Cure, till the Patron Preſent, 152, 153 
11. Commenda Temporary cannot be, ibid. 
12. Commendatory Temporary is no Succeſſor, nor 
can be Predeceſſor, can have no juris utrum, nor 
be ſued in Annuity, nor take a Fee-fimple, 15 


13. Commenda cannot be of a Church fallen into a 


_ Lapſe, | 154. 155 
14. The Word Commenda not found in our Law- 
Books, till the Stat. of 25 H. 8. c. 155 
15. The difference between Commendam retinere und 
Capere, 85 156 
16. No Commendatory but of a Perpetuity can 
plead with the Patron, 162, 163 


Commiſſion, Commiſſioner, 


Authozity. 
See 
26 H. 8. C. 13. 


1. Commiſſion works upon that, which was not then 
in Being, | | | 36 
2. High Commiſſioners, by Vertue of the Commiſſion 
ſeiſe two Parts of the Recuſants Manor for the 
Penalty of 20 J. a Month, due by 23 Eliz. this 
Prevents the Univerſities Title to the Preſentation 
due to them, upon the ſame Conviction, by 3 Fac. 
cape. | | 126, 127 


Common, 


1. Appendant may be apportioned by the Act of the 


Party, not Appurtenant, 25 

2. Of Eſtovers appendant to a Houſe is not loſt by 
the falling down of the Houſe, but revived upon 
the re- edifying, 39, 40 

3. Of Eſtovers not loſt, by grubbing up the Wood, 
but fill an Aſſiſe will lie, 1 


* . : 43 
4. In Trial of it, the -Freeholders cannot Witneſs 


one for another, 92 
5. A Copyholder of Inheritance, which hath Com- 


mon a 1 in another Manor, purchaſes the 


Frechold and Inheritance of the Copy hold, Quere, 
if the Common be Extin&, | 190 
6. Appurtenant ſhall be apportioned upon Sale of 
Part of the Land, 5 235 
7. The Dividing of a Common from the Manor cannot 
Prejudice the Common, 286 


Common Pleas Court, 


1. The Courſe of it in the Entry of the Eſſoins, 46, 
: 47 

2. The Courſe in giving the Days of Appearance to 
the Vouchees, | 46 
3. Is a Fundamental Court, as ancient as the King- 
dom it ſelf, | 63 


> | 4. Where 
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mall not be counted any Part of the fix Months, 
| 97 75 ibid. 
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4 Where they may amend the Entry of a Judg- 
ment after a Writ of Error brought, and the Re- 
cord certified, | Page 127 


. Will order a new Bill to be filed againſt an Attor- 


©. ney after Verdict, upon Oath made that there was 


a Bill (though none to be found) filed with the Cuſtos 
 Brevium, | 134 


6. May ſend to an Inferior Court for the Tenor of 
the Record, by Certiorari out of their own, 135 


7. What Courts muſt be taken to have the Record it 
ſelf removed into C. B. ibid. 


8. Will not after the Venue in an Action of Debt for 


Rent, 


| 7 
9. May at their Diſcretion permit an Infant to ſuffer 
a Recovery, 196 
10. The Court is in ſuch Caſe to examine the In- 
fant and his Guardian too, 196, 197 


tt. An Information upon 28 El. for Recuſants may 


be here, 


| 205 
12. The Bail cannot render the Body of the Defen- 
dant here, afcer Error brought by himſelf, 116 


13. Where the Court refuſed to give Serjeant Towſe 

Advice how to plead in a Cauſe depending before 
them, 188 

14. The Courſe upon the render of the Body by the 
I ud « belonea is Or bach by 

15. May amend a Judgment in O#. Impedit, given 

1 Juſtice of Aſſiſe, 2 | GER : 


Common ſictoverp. Vide fiecoverp. 
Computation. 


1 The Day of the Date of the Protection, ſhall not 
be counted any Part of the Vear, 139 
2. The Day of the Date of the Bargain and Sale, 


3. The Day of the Robbery, ſhall be counted Parcel 
of the Year, 139, 140 


4. A Leaſe a Confectione takes Effect the ſame Day, 
whether dated or no, 


140 
5. If a Bargain and Sale have no Date, the ſix Months 


ſnall be counted from the Delivery, ibid. 
6. The ſix Months for Proof of the Surmiſe in a Pro- 
hibition ſhall be accounted according to the Ka- 
lendar, and not by the 28 Days, 179 


Condition. Vide Obligation. 


| 1. That the Feoffee ſhall not alien void, as Repug- 


nant, | 


13 
2. Where it may be apportioned, by the AQ of the 
Parties, 24, Where not, 235, 313 
3. Where the Word Pro makes a Condition Prece- 
dent, and where ſubſequent, 41, 42. See Grants. 
g. Muſt deſtroy the whole Eſtate, 43 
5, Where the Condition contained in the Arch-Bi- 


ſhops Diſpenſation, to hold in Commenda, and con- | 


firmed by the King's Charter, muſt be averted, 
performed in pleading, I41, 142 
6. May be annexcd to an Inftitution by the Pope, ac- 


cording to the Gloſs, - 145 
J. The Entry for a Breach, cannot be by a Baily, | 


RS e aha 154 
8. Not to alien may be annexed to a Leaſe, ſecus, if 
the Leaſe be to the Leſſee, and his Aſſigns, 170 
9. Not to ſuffer a Common Recovery annexed to an 
Eſtate Tail is void, as Repugnant, ibid. 


"2 


327 


| 10. A Grant of a Houſe upon Condition not to uſe 
the Shops void, and why, Page 170 
11. What Words ſhall make it in the King's Ga, 
| a | | 221 
12. If Lands were given to Baron and Feme in fi 
cial Tail, upon Condition that the Baron ſhall not 
levy a Fine with Proclamations to bar his Iſſue, 
this were Void, 261 
13. Ouere, how a Condition may be ſaid to wait up- 
on, and join to the Grant, 276 
14. If a Leaſe be deviſed to a Feme, upon Condition 
to keep and Educate 4. the Baron which that 
Feme ſhall take may perform the Condition, 28 
15. Of an Obligation, were not broken, unleſs the In- 
tent be broken, BN : 304 
16. Of an Obligation expounded by Matter debors, 
LO BY 269, 270 
17. Of a Term mortgaged by Baron and Feme, ſur- 
9 to the Baron, as the Term it ſelf ſhould have 
one, 
18. Performed by the Daughter, enables her to 1 
the Land againſt a Son born afteer,v, J jb;a, 
19. That a Leaſe for Years ſhall be void for Non- 


Confeſſion, 


S verum, and nient dedire, e 164 

| 2. The Difference between the Party's own Confeſſi- 

on, and the Finding of the Verdict, ibid. 

3. The Confeſſion of the Action by the Executor, how 

it worketh to the Acknowledgment of Aſſets, 178 

4. Of one Defendant ſhall not conclude the other, 

. 64, 1 
5. Of two Collectors for a Pariſh, in their . 
cannot conclude or bind the Right of the Pariſh, 
6 

6. Of the Action of the Defendant, after Iſſue _ 

| ed, where it ſhall be refuſed, where not, 


220 


Confirmation. 

| Parſon 2, 

See 0 . 
(Patron. 


1. Tenant in Tail, and his Son join in a Grant of 
the next Avoidance, tis void againſt the Son and 
no Confirmation, | 


45 
2. A Leaſe for 70 Years, made by a Prebend before 


the Statute, is good, though not confirmed till af- 
ter the Statute, | | 


Groſs, a Confirmation to him by the Lord is Void, 


. . | 99 
4. See Commenda, 1 


5. He, who is wrongfully collated by the Biſhop, is an 
Incumbent capable of a Confirmation, 302 


Confirmation of Letters Patents. 


A 
Ses ©: . 
34 H. 8. c. 21. 


Conſent, 


1. Of Parties to a Miſ-trial, will not change the Law, 5 
2. Of Parties to demur upon one Point certain, can- 


not quit the Court of their Office to judge upon 
the whole Record, | 


56 
3. By 


payment of Rent, 'tis not. yoid, till Demand, 3, 67 | 


1. The Difference between a direct Confeſſion by les 


3. Where a Stranger ſeiſes and detains a Villain in 
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6. Afus Legitimi non recipiunt modum, 


4 not, D 


[ 


3. By Conſent of the Plaintiffs in a Qu. Imped. the 


King may have a Writ to the Biſhop, though his 
Title be not clear,  _ | Page 127 
Of the Parties in Pleading, cannot quit the Court 
of their Office, to abate the Writ, | 279 


Conſimili Caſu. 


1. Brought by Baron and Feme, the Writ muſt con- 
clude to the Feme, 8 1 
2. If the Demandant count of an Alienation in Fee, 
yet the Defendant ſhall make his Traverſe to alie- 
nation, modo & forma, and the Demandant ſhall 
maintain the | 
Life, for they are all alike material, 105 


Conſtable, and Marſhal. 


1. If a Man be called Traytor, there is a judicial | 


Combat allowed him before the Conftable, for mat- 
ter of Satisfaction in point of Honour, 121 


Conſtrudion of Law. 


"Averment. 
Declaration. 
1 Deviſe. 
„ 

E ate. 

See Expoſition. 
I Fozkeiture. 
I Gzants. 
.e [| Taw.. 
[ UBleading, 


to be divided; reddendo fingula ſingulis, 24 
2. Upon a Leaſe doubtful in the Limitation of the 
erm, | „ 18, 19 

3. Upon the AQ of the Parties for apportioning a 
Condition, 1 Hs | 24 
4. Is ſtricter, where the Tenure is charged upon a 


Warranty real, than where upon a Chattel, 25 
5. If the Lord refuſe to admit his Cuſtomary Tenant, 


the Law ſhall ſupply Admittance, 132381 
153 
7. The Rules of Law muſt not be guided by the Im- 
© providence of others, ; 917 
8. Where the Law ſhall conſtrue a Priority in an 
36, 208. and where not, 88 


» 


. Inſtant, 


9. Where the Law will not conſtrue any Priority in 


the ſame Day, 3 5 128 
10. What ſhall be conſtrued Fiction of Law, what 
KB In HLH: þ 14 I 222 

11. If Ceftuy que uſe, and his Feoffee join in a Feoff- 
ment, it is the Feoffment of the Feoftee, 311 
12. Where the whole Term ſhall be as one Day, 70 


Conſultation. 

See Pꝛohibition. 

1. It muſt be according to the Libel, 
+. If the Libel be for all 


* 


: 81 -4 . 
* „ 8} 2 


4 


ue by Alienation in Tail, or for 


1 


| cr, 
6. If a C 


Parſon cannot have a Conſultation for the third 
Part, but muſt Libel de novo, for the third Part, 
Quere, tra ogg 115, 300, 301 
3. Where the Libel is entire, there no Canſultation 
can be awarded for Part, ſecus, where it is ſeveral, 

i BE 191, 300, 301 

4. A Conſultation after Verdict in a Prohibition is 
Final, and how, | 286 


| Contempt. 


1. If the Tenants of the Land, notwithſtanding No- 
tice of a Writ of Eſtrepment directed to the She- 
riff commit Waſte, this is no Contempt, otherwiſe 


if the Writ had been directed to them, 35 


Copy holder. 


I, I cannot lay a Cuſtom to fell and ſell Timber, 6, 

II 

2. Forfeits not his Copyhold, for Non-payment of an 

unreaſonable Fine, | 135 

3. The Court ſhall Judge the Unreaſonableneſs, ibid. 

4- The Unreaſonableneſs muſt come on the Part of 

the Tenant by ſpecial pleading the Circumſtances 

of his Caſe, or by giving it in Evidence upon not 

_ guilty pleaded, that ſo the Court may Judge up- 

on the Fact agreed ibid, 

5. The Demand of Rent or Fine, ſo as to make a 

3 muſt be of the Perſon of the Copyhol- 

| | ibid. 

Coppholder demiſe by Licenſe, by Indenture 

| he may ſurrender the Reverſion by the Name of 
a Reverſion, 


- 


the Leaſe, will ſtand againſt - the Lord perhaps, 


1 . , : | 177 
9. Where the Severance of the Cuſtomary Tenement 
| from the Manor ſhall not Prejudice the Widow 
in her Cuſtomary Eſtate, | 181 

10. Where the Widows Cuſtomary Eſtate ſhall be e 


ſteemed in Law, as veſted without Admittance of 2 


the Lord, | ibid. 
11. The Widows cuſtomary Eſtate due to her, who 
was divorced, 4 menſa & thoro, though there were 
Cauſe for a Divorce, a vinculo, ibid. 
12. A Copyholder of Inheritance, which hath Com- 
mon 1 in another Manor, purchaſeth the 

7 


Freehold, and Inheritance of the Copyhold, Quere 
if the Common be Extinct, 190 


Coparceners, See Parteners. 


Coppozation. See By-Law. 


1. When in pleading and ſuing the Creation muſt be 


| | ſhevn, when not, 
2. When an — made to a ſingle Corporation, 
and his Succeſfors goes to the Executors, where 
t, dr DT GAR 64 
3. What ſhall be a Miſnoſmer to avoid a Grant, what 
by not, 4 | TIS Fas 24 a | 1243 125 


4. What 


, 64, 211 
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tion awarded for want of Writ to two Parts, the * 


| 5 I 
7. What collateral Ineidents to Eftates will not 3 
long to Copy holds, without ſpecial Cuſtom, 215, 


| 216 
: . . | S. If a Copyholder demiſe by Licenſe, *. 
1. Where it ſhall make a Warranty ſeeming intire 4 ns < dan F y Licenſe,. and forfeit 
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4 What Caution 


Ac. 


SR A. 


2 — 


is beſt to be uſed in à Verdict, 
where the Doubt is like to ariſe upon the Miſnoſmer, 
5 | Page 125 

z. Where the King may make Ordinances at the 
Time af the Incorporation, 219 
6, Cannot make By-Laws againſt Reaſon, or the 
Laws of the Realm, 211 


J. Have Power, by the very Incorporation, to make | 


By-Laws, without expreſs Clauſes, ibid. 
8. What By-Laws ſhall be ſaid againſt Reaſon, ibid. 
9. The ſimple Incorperating of a Town, excludes not 

Forrcigners to trade there, 212 


Cozoners. 


1. If the Court allows the Plaintiff's Surmiſe, and 
grant Proceſs to the Coroners, Quere whether they 
may afterward Award it to the Sheriff, 64 

2. Coroners acting as Miniſters of Juſtice muſt all 
join, as Judges they. may divide, 70 

z. A Return of a ven. by three Coroners, where are 


four, is Error at Common Law, bat holpen by the 
Statute, ibi 


8 


| iq. | 
4. When the Sheriff is Plaintiff in the Action o 


Waſte, the Eftrepment ſhall go to the Coroners, 
ar 8 


5. The Coroners may provide 
king the Poſſe Comi tatus, 


6. A Flight ound by the Cofoners Inqueſt is Final, 
as to Forfeiture o A 318 


3 
againſt Waſte, by ta- 
A ibid. 


Coſts. See Damages. 


1. If Damages be ſeveral, and Coſts entire, though 


Part of the Action fail, and Judgment for that 


Part be reverſed, yet the entire Coſts ſhall ſtand, 
| | K 


2. If a Prohibition be awarded for Part, after Sen- 


tenee, the Coſts taxed before the Prohibition deli- 


vered, cannot all be exacted, ſecus of thoſe taxed 


after, be they never ſo High, 192 
z. Where the Plaintiff, after a Verdict againſt bim, 


ſhall not ſave his Coſts by exception to his own 
Declaration, 7 219 


Covenant. 


1. Where it lies upon a Warranty, 4, 28 
2. Where it lies upon a Covenant in Law, by Demiſi, 
12 


3. Performance of Covenants may be pleaded gene- 


rally, if the Indenture be 
4 Though the Covenant be Negative. Qyere, 13 
5. A Covenant in Law by Demi ſi may e broken 


pleaded too, 


before Eviction, otherwiſe of an expreſs Covenant 
12 


to enjoy, 
6. By an Under-Sheriff not to execute certain Pro- 


ceſs, without a Warrant from the High-Sheriff, 
Void, as againſt Law, | 


13 
J. By the Feoffee not to alien, good, ibid. | 
8. Shall be taken ſtrictly, ET 9 4.-44 
9. That B. ſhall enjoy for ſeven Years is a Leaſe, 


| | | 33 
10. That the Leſſee ſhall enjoy binds not againſt 


a wrongful Ejectment, unleſs it be particular a- 
gainſt A. who wrongfully ejects, or expreſly againſt 
all Strangers, thid. 
11. Lies againſt the Leflgr, upon an EjeQment hy 
him, | ibid. 


| 


12. In the Affirmative cannot take away a prece- 
dent Power, or Intereſt, Page 175 
13. That the Grantee of Trees may take them with- 
in five Years amounts to a general Warranty, 


| 5 | | "1.78 
13. Where Covenants. to do all Ads for further 
Aſſurance ſhall be ſufficient. to declare the Uſo of 
a ſubſequent Fine in Fees, and where not, 273, 


. | 241 274, 2 
15. The Office of Covenants for farther Ae 
and quiet, Enjoyment, '7 22375 
16. Covenants muſt be taken with reſpe& to the whole 
Context, and Contents of the Deed, 7 +1 eh: 
17. A Covenant to make ſuch Aſſurances, as ſhall be 
reaſonably deviſed; muſt be of ſuch A 


i ſſurance, as 
differs not from the Bargain, Y +I bid. 
18. How, Covenants may be Aid to wait upon, and 
join with the Grant, N 69%; 4495-11" gel 


- 
* 


„„ F Baron, 
See and 
F Fenz. 


x: Was not protekted at Common Law, ſo much as 
Infancy, and why, 2— 116533011 La ECL 14908 -- 


. -'P$ 
1. Is as it were a Court of State, 114 


2. Is not tied to any ſet Form of Proceedings, ibid. 
3. An Ambaſſador may Proſecute there, fon his Ma- 
ſters Subjects, but not in Chancery, bid. 
4. A Commandment of the Lords of the Council 
- pleaded in Traverſe; ht 134 
5. In what Caſes they may Command a Man upon 
his Allegiance, in what not, 271, 272 
6. Where a Command of a Committee of them is 
as much as of the whole Board. 272 
7. Where refuſal to Anſwer them in a Queſtion of 
State ſhall be puniſhed in Star-Chamber, 2 


8. Where, and how far a Cauſe determidable in 3 
Chamber, is examinable here, 


213 
Countp Palatine. 
1. Hath a Court of Chancery incident to it, 63 


; A 3 
2. How Iſſues e. at Meſtminſter may be tried there, 
and certified from thence. 138, 139 


3. What Alterations have been made in the County 
Palatine of Durbam, by the Stat. of 2) H. 8. c. 24. 


139 
. Court, 62 Courts. 


1. When tlie Court is bound ex officio to diſallow the 
ven. fac. Zo $7 
2. When to abate the Writ, 279, 281 
3. Where the Determinations of the King's Courts 
make Points to be de lege, as Articles are ſaid to be 
de fide, by the Determination of the Church, 298 
4. As Amicus Curie, any body may Inform any where, 
EN e | 281 

5. A Cauſe judged by the Court that hath no jurif- 
diftion the Cauſe is utterly Void, & cofam non 
judice, 


6. Bound to judge ex affcio, upon the whole 1 


| | though Demurrer be joihed upon a Point certain, 56 


7. After 


7. After a Verdict they muſt make no more Doubts, 
than the Jury made, | 

8. When 'tis in their Diſcretion to grant a Prohi- 
bition, 


* 


9. Where the Court ſhall judge by Diſcretion, the 


_ Conveniency of Things in certain, 69, 77 
10. How the Courts of Common Law may be ſaid 
to have unlimited Power in Cauſes Tranſitory, 79 
11. If after Demurrer a Plea be pleaded puis dar- 
rein continuance, and a new Demurrer upon that, 
yet the Court muſt Conſider of the firſt Os 
Me 1 

12. The Court of Common Law muſt expound thoſe 
Statutes concerning Ecclefiaſtical Courts, 83, 
3 1 — 84 

13. The Court ſhall Judge of convenient Time to 
remove upon the Death of Tenant for Life, or to 
remove Corn off from the Common upon the Fact 
agreed in Pleading, or found by Jury, 174 
14. The Act of the Court miſ-awarding a Certiorari, 
will not make it a Failer of Record in the Party, 


| 135 
15. The Court ſhall judge of the Sufficiency, or in- 


16. Where in a Caſe of general Concernment, the 


Court for avoiding multiplicity of Suits may direct 


a Trial to be had in one Man's Caſe for all, 92 
17. All ſetled Courts do and mult obſerve effen- 


tial Forms of Proceedings, ſcil. Proceſſus Legitimos, 


114 

18. The Court muſt award a Writ for the King, 
pears for him in a Qzare Impedit, 
118, 119 
19. So likewiſe if the Title be clear, though he be 


where the Title ap 
though the Iſſue be not found for him, 


no Party to the Action, 126, 127 

20. Where the Court is ſo inveigled between the In- 
formers, that it knows not for which to give Judg- 
ment, neithenſhall have Judgment, 12 

21. Shall judge the Unreaſonableneſs of a Copyhold 


Fine upon the Circumſtances of a Fact agreed in 


Pleading, or by Jury, 135, 174 


Admiralty, their Juriſdiction. 
Siee Admiralty. 


- Chancerp, lee Chancerp, 
Common Pleas, ce Common Pleas, 
Cinque Pozts, ſee Cinque Poꝛts. 
Vutchp, lee Dutchp. 
Ecelclaltical, ſce Eccleſiaſtical Courts, 
Erxchequer, ſee Exchequer. 


Exchequer Chamber, ſee Exchequer 
Chamber. | 


Digh Commiſion, ſee High 
Commiſſion. _. 


King's Bench, | ſee King's Bench. 
5 Leet, ſee Leet, 
WMarſhal, ſee Conſtable and Marſhal. 


Pipowders is onlp fo: Market⸗cauſes, 
12 Ozphans, ſee London Cuſtom. 
1 . ; . 


Page 55 


» a | 


1 


+” 


ſufficiency of a Surmiſe, 217 


ficqueſt, | 
1. Not ſtiled a Court, but Mafter of Requeſts, Page N 


Star⸗Chamber, ſce Star:Chamber. 
Wards, ſee Wards. 
Countermand, ſee Kevocation, 


Counter-plea of Youcher, 
See Voucher, 


Cuſtom, ſee P2eſcription. 


1. By a Copyholder. See Copybolder, i 
2. Of the Realms of the Common Law, 18 
3. Difference betwixt that and Preſcription, 86 
4. The Cuſtoms of London that directly concern the 
Intereſt of the Corporation, are not triable by their 
Certificate, but by Jury, 85,87 
5. What Cuſtoms in London are allowable, 86 
6. For the Pariſhioners to pay their Tithes truly, 
without the View of the Parſon, not good, 107 


7. Of a Pariſh to take Fees for the Burial of a dead 


Perſon, though carried through, and buried elſe- 
where, not good, 


( p 5 
8. To have Suit to a Mill for all Corn ſpent and ld 


void, 189 


9. That an Infant may make a Feoffment, where it 


ſhall be good, where not, 225 


10. To have all the Lambs of the Pariſh reckoned. 


in 329 
11. The Form how to apply the Cuſtom of a Manor, 


together as one Man's, void. 
to a Particular Meſſuage in peading, 286 
12. If a Man and his Wife, paſſes the Wives Land 
in London, and ſhe be examined, this binds her by 
the City Cuſtom, ; | 
13. To bind Feme covert by Deed enrolled, without 
Examination, were void, FADE tbid. 
14. Of London, that the Executors of a Free-man 
ſhould be bound to the Court of Orphans there, as 


well as the. Spiritual Court, 1s good, | 247 
15. This Cuſtom extends to Widows of Free-men, 
ibid. 


Cuſtos Retulorum. 


See Certiorari. 


D 
Damages. Gloceſt. c. x. 
15 AY be ſeveral, and Coſts entire, and then, 


though the Judgment be reverſt in Part, 

yet it ſhall ſtand good for the reſt, and for the 
whole Coſts, 7 5 1 
2. Whereupon the Releaſing of the entire Damages 
and Coſts, which were aſſeſſed, the Plaintiff may 


have Judgment, otherwiſe not,  _ 178 
3. Not recoverable in a Quare Impedit, or a Warran- 
tia Charte, quia timet, 22 
4. May be laid in the Declaration, though not reco- 
verable, | 23 
5. Recovered by Executors, where they are _ 
6. Where 


2225 


” 


6. Where one ſhall recover Damages for a thing that 
is not in eſe, with relation to the Value of it, when 
1t Was in eſſe, NS Page 43 

7. If a Treſpaſs be brought againſt three, who ſever 

in Pleas and Iſſues, yet one Jury ſhall aſſeſs Da- 
mages for all, 66 

8. That Defendant which is not Party to the Iſſue, 

may have an Attaint, as to the Damages, ibid. 

9, Writ of Enquiry of Damages directed to the She- 

riff cannot be executed by the Bailiff of a Liberty, 

: $2 

10. Where they are well enough aſſeſſed in an Amp 

ft, though aſſeſſed occaſtone detentionis debiti, and not 
non performationts, ; . 89 

11. Where recoverable in a Writ of Raviſhment de 


gard, though the Statute gives them nor, 94 


12. If a Feme covert be acquitted in an Appeal, 
Quere, if ſhe ſhall have them againſt the Abettors, 
for a Monk ſhall not, | 98 
13- Where the firſt Diſſeiſor and Feoffee was, and is 
chargeable with the whole Damages, and where 
not, : ibid. 
14. Where wg are given entire upon Non Culp. 
pleaded, and by | | 
yet it ſhall not be underſtood that they are given 
according to Law, and why, 189 


Debt. Vide Judgment. 


1. Brought by an Executor for the Arrearages of 
Rent ended is local fill, and muſt be laid where 
the Land lies, 37 
2. If the Proſits of a Court be leaſed, rendring Rent 
in Debt for that Rent, tis no Plea for the Leſſee 
to ſay he received no Profits that Year, otherwiſe 
it is, if the Lord diſcharge or releaſe all, 44 
3. The Form of pleading in Debt upon an Arbitra- 
ment, 15 49, 190, 191 
4. In Debt upon a Bond, tis no Plea that the Plain- 
tiff accepted a new Bond in Satisfaction of the old, 


8 | | 68, 69 
5. In Debt for Rent, the Declaration muſt aſſign a 
Place where the Leaſe was made, 82 


6. It is no Plea for the Leſſee to ſay the Land was 
extended before the Rent Day, if the Liberate were 
executed after, 5 

7. The Declaration may be for ſeveral Duties, as 
Rent, and Nomine pœnæ, | ibid. 

8. Where the Action ſhall be abated by Variance 
*rwixt the Declaration and the Obligation, where 
not, | 18, 19, 20, 116 

9. In Debt upon an Obligation of 10 J. recited to be 
for Rent, Entry, and Suſpention, is no Plea, be 
cauſe it only anſwers a Recital in the Condition, 
which is not Material, and not the Condition it 

ſelf, | 130 
10. Where the Action of Debt brought upon a Re- 

cogniſance, or Judgment muſt be laid, 4, 194, 196 

11. In Debt for 10 J. the Declaration may be of ſe- 
veral Bonds, g | TINS 

12. In Debt againſt Baron and Feme, the Declaration 

may not be of ſeveral Contracts, one Dum ſola fuit, 
another on Inſimul computaverunt, : 184 

13. What ſhall be a ſufhcient Contract in Law to 
maintain an Action of Debt, 206. Vide Sheriff. 

14. Quere, If an Action of Debt may not be had a- 
gainſt an Executor, as a Principal Debtor, and de- 
clare of Devaſtavit by him, 206 

15. Where and for what Duties it will lie, ibid. 


lie too, 306 


ibid. 


* 


4 


Law none can, be given for Part, | 


16. "Twill he in many Caſes, Where an Account may. 


TD —————— 


19. In Covenant or other Action by a Servant fer 


2. In an Action upon the Caſe ma 
wrongs, as Words and an Indictment, 6 


17. If the Defendant pleads nr. priſt. the Plaintiff 
may accept the Money, or if he plead Riens enter- 
maines, ho may have a prefent Judgment, but if 
he join Iſſue upon the Tender, and Aſſets, he is in 
danger of a final Bar, 2 Page 199 

18. Where it will lie upon a Promiſe, 216 

19. Where againſt the Executors upon Contract of 
the Teſtator, d 5 f bid. 

20, Where in the Detinet on! y, where in the Debet C 
detinet, Fatt | 264 

21. In Debt upon 2 E.6. Ni debet, a good _ 

| COTE 21 

22. In Debt againſt three, one may wage his Law, 

though: the other plead ad Patriam, adjudged, 244, 


* | ET”: 
23. Where Debt will lie for an Eſcape. See Eſcape. 
24. For the King's Debtor. See Stat. 38 H. 8. and 


t3 Elia. Cape 


E 


Declaration. Vide Pleading, 


1. Where the Want of an Averment in it ſelf ſhall 
be ſupplied by an Intendment, or Implication, 
„ 78 

y be of ſeveral 


3. In Debt may be for Rent and Pain, 
4. See Debt, : 11 
5. In an Action of Slander againſt an Attorney muſt 
ſhew a Precedent Communication of him as an At- 
torney, | | 9 
6. See Debr, 


7. In Replevin muſt aſſign a Place, as well as a 
Town, 16 


8. But if it be pleaded to, and not demurred upon, 
"tis good enough, 17 


9. In Debt, miſ-reciting the Obligation is naught, 


5 | EN 
10. In Ejectione firme, when warranted by the Leſſee, 


notwithſtanding ſeeming Repugnancy, 18, 19, 


when not, 73 


11. In a Warrantia Charte, what Points muſt be obſer- 


ved, I 5 20, 21, 22 
12. Surpluſage in Count hurts not, $3. 
13. Sce Damages, Ts | | 


ha . - o > : 4 
14. What is omitted in it, and not neceſſary to be 


ſpoken to, ſhall not be taken to be confeſſed, or 
not demed, | 


. # 5 — 
15. By an Adminiſtrator upon Aſſum ſt to the ho 


ſtate, without producing Letters o 


Adminiſtration 
not good, 28 


8 
16. By an Executor in an Action for Wrong done fo | 


himſelf, need nor produce the Letters Teſtamen- 
| + _ RE, 5 ibid. 
17. The Form of a Declaration in a Prohibition, 89, 


f 5 1 295 
18. In Annuity pro conſilio, need not aver that Coun- 
ſel was given, x 


Wages, mult aver that the Service was done, 41, 


| : | 2 
20. In Action for Slander muſt lay quod in auditu pan 
plurimum propalavit, 62 


21. In an Aſſumpſit the Plaintiff muſt aver the Per- 
| formance of all on his Part to be performed, 68 
22. If the Declaration be but in B. R. the firſt Da 


of the Term, and Bail filed the laſt, tis good &. 
nou 


h, | 
23. The Fort of it in an Action upon the Stat. of 1 
H. 6, cap. 15. © . 78,124 
24, Need 


4. 


12 


— — — — — — —— —„—-— = - + - 
= 1 - 


25. In Debt for Rent, muſt 


26. So in an Eject ione Hrmæ, . 
27. Where the Writ may be general and the Count 


4 
— 


the other in the Right of the Inteſtate, as Admi- 


29. In an Aſſumpſit to pay Money in Conſideration of 
a Promiſe, there needs no Averment of the Per- 


30. And the Counter-promiſe not yet performed 


— 2 « 9 4 — * * 
— — . — —— — 2 — 


40. The Form of the Declaration in an Action upon 
the Caſe, for cutting and ſubverting a Mill Dam, 


24. Need not aver that which will come more pro- | 
| | Page 78 


perly on the other Side, 13-3085; 
aſſign a Place where mn 
41 F 2 


Leaſe was made, 
89 


* 


Special, & ti . 84 
28. In an Aſſumpſit cannot be of two ſeveral Aſump- 
fits, one made by the Defendant in his own Right, 


err, 88 


formance, becauſe tis Promiſe for Promiſe, ibid. 


makes the Conſideration, 106 
31. In an Action upon an Inſimul computaverunt, need 


not ſet forth for what the firſt Moneys accounted | 


for were due, _ 

32. In an Aſſumpſit to pay 52 1. for ſo many Oats ſold, 
as according to 105. 9 d. the 8 come to that 
Sum, though the Declaration alledge the delivery 
of 92 Quarters, and 6 Buſhels, which comes to 3 
Farthings more, yet tis good enough, ibid. 

33. In an Aſſumpſit to pay for dying 60 Kerſies, if 
the Declaration mention 60, 

and conclude upon 59, yet tis good, | 89 


34. In a Qu. Impedit, the Declaration is always of 


Seiſin, and a Preſentment too, though a Preſent- 
ment alone were ſufficient, 102 


35. In a Traverſe the Plaintiff may maintain his Acti- 


on by a Traverſe at any other Day before the 
Action, though he declare of a Day incertain, 104 


36. If after Pleinment Adminifter pleaded, the Execu- 


tor Confeſs the Action, this is no Confeſſion of Aſ- 
ſets, for thay Confeſſion naturally can extend no 
farther than to the Count, which is of the Debt 
only, R „ 
3. The Difference between the Declaration in an 
Action upon the Caſe, grounded upon the Cuſtom 
of Suit to a Mill, and the Count in a Secta Molend. 
| | | 188 


38. If the Plaintiff delare upon an inſufficient Cu- 


ſtom, and aſſign a Breach in that Part of it which 
is Sufficient, it will not ſerve, ' 189 
39. Though the Declaration contains falſe Latin, 
yet 1 ſhall not be ſtayed after Verdict, 
191 


ox | | 3 
41. In an Action upon the Caſe againſt an Hoſtler, 


the Declaration need not alledge it to be Commune 
Hoſpitium, 245 
42. In Action upon the Stat. of Hue and Cry, the 
Declaration may be Verſus homines inbabitantes in di- 
midio Hundredi, 246 


43. If the Plaintiff declare upon a Bond made Utti- 
mo Auguſti, though upon Oyer it appear to be da- 


ted 19 Aug. yet this is no Variance to arreſt the 


Judgment after Verdict, Sg) 17-008 


Deed. 


1. Read amiſs to him that cannot read, or miſ-re- 
ported to him that is Blind, binds not, 96 
2. If a Leaſe or Obligation were read to an unlearn- 
ed Man thus, if I. S. and his Wife convey unto 
you their Eſtate, then you leaſe, or are bound, 
and in Truth the Condition 1s, if the Husband do 
it without naming the Wife, this is void. 126 
The Reaſon, 230 


"2 


8 


ut miſ-ſum them, 


** 


— 


3. Where becauſe the Deeds were not extant, the 
Chancery believed the Title of Law, and decreed 
the Land to the Plaintiff, till the DefendantYhould 

produce the Evidence, 109 


4. A Rent may be aſſigned for Dower out of Land 


dowable, without Deed, 153 
5. When it is pleaded, muſt be in Cur. Prolat. See 
Pleadings, | a 38, 218 
6. A Deed entred in bæc verba, is become Part of the 
Plea that refers to it, as much as if it had been in 


the Plea, ; 217, 233 
7. A Deed cannot be delivered as an Eſcrowl to the 
Party himſelf, _ 246 


8. Clauſes of a Deed in Company, ſhall have other 
Conſtruction then alone, . 276 
9. A Deed need not be ſhewn in pleading by him, 
who is not privy to the Grant, 303 
10. A Power of Revocation by any Writing, doth 
not neceſſarily require a Deed, but may be execu- 
ted by a laſt Will. | | 312, 313 
11. So e converſo, a Fine to the Uſe of a laft Wil is 
not to be underſtood of a Teſtament only, but may 
be extended to any other Deed, 348 


Demand. See Kequeſt. 


I. Of Rent need not be alledged, when Rent is plead- 
ed to be behind, otherwiſe upon juſtifying Entry for 
Non-payment, | 8, 20, 208 

2. Of Rent how it comes in upon Iſſue pleading, 8 

3. A Nomine pœnæ is not forfeited without actual De- 
mand, ä | | $2 

4. There muſt likewiſe be a Demand of the Penalty 
it ſelf, the latter end of the Day after the Rent 


grows due, 208 


5. Quere, if Diſtreſs will ſerve for that, ibid. 
6. Of the Rent muſt be alledged, elſe no Forfeiture 

of the Nomine pœnæ, 1322, 208 
7. The Rent or Fine in caſe of Forfeiture of a Co- 


pyhold muſt be demanded of the Perſon of the 


enant, e 135 

8. Of Homage muſt be of the Perſon, 207 
9. Though the Lord demand not his Rent-ſervice at 
the Day, yet he may afterwards diſtrain for it, 
without a Perſonal demand, otherwiſe of a Rent- 
ſeck, and why, | 
10. Diſtreſs for "PR is both a Demand and a Diftreſs, 
| 20% 208 

11. Leſſee for Years condition'd to be void, for Non- 
payment is not void, without the Rent be demand- 
ed, . 
12. No Advantage can be taken of Penalties, or For- 
feitures without demand at the Day prefixt, 20) 
13. If the Lord refuſe the Rent, which at the Day 


was tendred to his Perſon, he cannot after diſtrain 


without a Perſonal demand, ibid. 


Demurrer. See 29 El. cap. 5. 


"36 Though it be joined upon one Point certain, upon 


which if it ſtood alone, Judgment ſhould be given 
for one Party, yet if there be upon the whole Re- 


cord Cauſe to judge againſt him, the Court muſt 


do ſo, and are not tied up by the Conſent of the 
Parties, | 56 
2. After Demurrer the Plaintiff may be Non-ſuit, 
or the Defendant plead Preſentment Darrein continue 
at the Day of Adjournment, 80, 81 


3. IH 


ibid. 


_— 


_—_ 


N 


a 8 I L 


3 If a new Demurrer, or Ifue be joined upon that 
* ſecond Plea, the Cour muſt Conſidet of the firit 

Demutrer alfo,, EP Page $1 
4 Where Plea, that amounts to © general Iſſue, may 


o 


not be demurred upon, but the Court muſt be mo- 


ved | 0 
5. Where not taken as a Conſiſſion of the Plea, 


163, 164 


Departure. See Pleading. 

3 Vepoſitions. 

Chancery. ö 

29 Star⸗Chamber. 
Belcent, See Diſcent. 

'Detinue of Charters. See Dower z. 


1. Cannot be pleaded by the Feoffee in Bar of Dow- 


14. Now the Word Heir al be taken ih 4 Wilk 


| | | Page 75 

14. To three Brathers; that one ſhall be Heir to the 
other, makes croſs Remainders, 34, 73 
15. Inſenſible or Repugnant, is void, | 34 
16. Where 2 and doudrfut Words in a Will 
ſhall not alter an expreſs Deviſe before, nor curry 
any Thing contrary to the apparefit Intent, 65 
1. Where the Clauſes and Sentences of a Will 
thatt be ſeverally tran ſpoſed to ſer ve the Meaning, 
| | 75 

18. A. Deviſes that B. ſhall be his Heir, this paſſes 
ſuch Eftate to B. as A. had, whether Free-hold 


Tail, or Fee, ibid. 
19. A Deviſe of Rent out of all the Land holden in 
chief, is good as out of two Farts, 80 


20. A Deviſe to a Man and his Heirs, and if be die 
without Iſſue, that it ſnall remain, is but an Eſtate 


Diocels. See after Dower. 
Dilcent. 


» | 


Devaſtavit. See Executoz. 
Deviſe, Deviſo!, Deviſee. 
1 2 Ph. & M. cap. 8. 
See 5 


32 H. 8. c. 34 H. 8 Cc. Of Wills. 
43 Eliz. c. Charitable Ales. 


1. To my Coufin A. H. for 99 Years, and my ſaid 
Couſin 4. H. ſhall have all my Inheritance, if the 
| a) 


Law will bear it, is Fee-fimple 


> To one and his Heirs Males js Tall, 


32 | 
3. To my Son William for Life, Reverſion to his Son 


- Thomas, ex Mumm purchaſe as much other 


Land, and of as good Value for his Son Thomas, 
and then my Son William ſhall fell my Land as his 


own, paffes & Fee-fimple to Thomas, 3 7 
& To my Son Fol, and if he die without Iſſue of 


this Body, that then it Thall remain, paſſes a Tail 


to the Son, O 


5 Of a Fec-fifaple to the Devifors own right Heirs, 
by the Name of Heits, is void, and they are in by 


Diſcent, otherwiſe of a Tail, b 
6. To the Son and Heir, and his Heirs is void, chough 


i de net to the Heirs Collective, but the Perſon, 


that is Heir in Fee, ibid. 


ver, but maſt find out à very Heir N. 30, 32, 33 
a 


8. To'my Sen ob, having two of the 
ment mall make it et 


- 


me, Ayer- 
„ What ſhall be ſufficient Name, or Deſcription 


32 


of che Deviſee, to paſs an Eſtate to him, abid.. 


10. Of a Remainder ro 4 Perſon.or Corporation not! 
i eſſe at che Time of the Devife is void, though 

afterwurds 'they dme in ſſe, ofherwiſe it is of a 
Nemeinder de viſed to a Corporation, begun before 


a Head ehsſe, 

r. To a Stock, Family, 
the Tenure or Principal of the Houſe, bid. 

*. To my Heir, where it mafl carry an Eſtate to 

one, is not Heir indeed, 34 


0 


or Houſe, is underſtood of 


own right Heirs, by the Name of Heirs, be it by 
Uſe or by Deviſe, yet the Heir is in by Diſcent, 


| | 5 
2. Otherwiſe tis, if Lands be ſo conveyed in Tal, 
ibid. 

3. The Difference twixt taking by Deſcent, and by 
Purchaſe, Bo "x; Ta 

| 4. The Heir of the Bargainee, who dies before Enrol- 
ment, ſhall be in by Deſcentand in Ward, 136 
5. He in the Reverſion diſſeiſes Tenant for Life, and 
dies ſeiſed, this 1s a Deſcent to take away the En- 
try of Tenant for Life, ſerus of the Entry of a 
Stranger, 323. See 32 H. 8. cap. 83. S. 3. 


Diſmes. See Tithes. 
- Diſſeilin, Diſſeiſoz, Diſſeiſce. 


1. If the Diſſeiſee enter upon the Diſſeiſor, and the 

Diſſeiſor re-enter, be is in ef another Eſtate, 26 
2. Where the firſt Diſſeiſor was chargeable at Com- 
mon Law, with all the Damages, and why, 38 
z. Where the ſecond Diſſeiſor or Feoffee is not char- 
geable ar this Day for Damages in Treſpaſs vi 3 

armis, : . | | 9 

4. A Joint-tenant, "Tenant in Common, of Coparee- 
ner cannot be diſſeiſed by his Fellow without an 
—_ aQual Ouſter, 7 75 | | 120 
$. In an Aſſiſe againſt the Diſſeiſor and Tenant, a 


J. To the Son in Tall, Remainder to the Heirs Males. | Releaſe of all Actions real is no Plea for the Diſ- 
of the Deviſor is = Reverſron, and in Tail, and 


-wherefore cannot go from the Brother to the Baugh- | 


ſeifor, ſecus, if the ſame Perſon be Diffeifor and 
| Tenant, Fo : 163 
5. Receiving my Rent, or feeding my Common is 

but a Difleiſin ar Election, | 322 
J. If Leſſee for Years be ouſted by the Lord, no Diſ- 
ſeiſin is committed, yet the Eſtate of the Leſſee 
ls turned to a Right, | ibid, 


Bower, See Detinue. 


* 


nor, the Wives Dower is loſt, 181 


A. Rent may be affigned for Dower ont of the Land 
\ | dowable, withaut. deed, but not for a leſs Eftate 
153 


GC 2 3. It 


than for Life, 


1. If a cuſtomary Tenant be ſevered from the Ma- 
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3. If the Tenure plead. Detinue of Charters, or the | 2. When not. 17 
Guardians Detinue of the Ward, ſhe may deliver 3. How the Defendant may prevent the Danger of it 


in the Evidence, or the: Ward, and 
ment, e ene eee e Page 199 
4. If ſhe deny the Detainer, and it be found againſt 
her, ſhe loſes her Dower, | ibid. 
ainſt Tenant for Life, the Re- 


. Dower is brought 
: g Tenant for Life dies, five 


Years paſs, and ] 
Dower againſt the Tenant in Poſſeſſion, Quære, 265 


| Dioceſs. 


1. Arch-biſhop of Tork Adinits and Inſtitutes at Lon- 
0 + MN $07: 15, 4. 


Dutchp Court. 


1. Hath no Juriſdi&ion in reſpe& of the Perſon, be- | 
cauſe the Parties live within the County Palatine, 


| | 17 
2. Their juriſdiction is only upon the King's Lands 
and Revenues in the County Palatine, and per- 
' haps upon Bonds and Aſſurances given for the 1 


| 784 
3. It may be prohibited if it exceed the Juriſdiction, 


777 75 


have Judg- . 


the Feme brings another Writ of 


by a Warrantia Charte brought in Time 6 

4. A wrongful Eje&ment by the Lord is el of 
5 8 joey ofa 1 3 ' 
5. Where a wrongful Eje&ment of the Leſſee is 

_ Breach of the Leſſors Covenant that he sad en- 
joy and where not, 35 
6. Will not lie of Lands in Ancient Demeſne, 47, 


; | 8 

7. The Declaration muſt aſſign a Place where . 
Leaſe was made, 88 
8. For the whole Land by Leſſee of Tenant in Com- 


mon, he ſhall have Judgment only for the P 

belongs to the Leſſor.) a N "ht 
9. Ejectione Frmæ, and Traverſe of an Aſſault and 

Battery are contained in one Writ, and a Verdict 


obtained. Quere, if Judgment may be given, 249 
Election. 


1. Grantee of an Annuity till he be promoted to a 
Benefice, quam duxerit acceptandum hath Election, 
and may refuſe for Ever, e 30:20; 4 
2. Of that, which is not to be had, is void, 57, 58 
3. Though the Verdict for the Plaintiff be conditio- 
nal in a Writ of Raviſhment of Ward, yet the 


Plaintiff muſt make a preſent Election, and can- 
not have a Conditional Judgment, 


8 
| 4+ Where a Rent-charge in Fee-fimple may be 4 

ed into an Annuity for Life l ibid. 
5. May be of the worſt Beaſt for a Heriot, 60 
6. The Plaintiff ſuing the Treſpaſſors ſeverally can 


— 


— * * 


; 6 


; R 
A 
whe": 
* 48 
> 


| have but one Satisfaction againſt them all, but may 
| | wt. | | make Choice of the beſt Damages, 66 
| Eccleſiaſtical Court. 1 7. Where an Act may work two Ways, both ariſin 


out of the Intereſt of the Agent, the Patient hat 
Election to uſe it either Way, 409 
4 $. Where an Act may work two Ways, one ariſing 
ont of an Intereſt, the other out of an Authority 
in the Agent, and the Act be indifferent, there the 
Patient hath no Election, but the Law ſnall attri- 
bdute it to the Intereſt, 


Archbiſhop. 
See 3 P2ohtibition. 
| E High Commiſſion. 


—— 
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| NCR TOE TOUT TT at + 4 1 159, 190 
1 1. Ever Eccleſiaſtical Court muſt remit to the | 9, Where the Agent himſelf declares that 2 Act 
| | . next, and cannot wave it for a higher, 16, 186 * 'ſhall take Effe & b his Authority, this ſhall prevail 
| 2. It may proceed to Deprivation of a Parſon upon againſt the 9 | 160 


his Conviction of Man-laughter, 11321, 291 
3. They are bound by that Conviction, and are not 


10. Where a Thing, may be void, or not at the E- 
to admit the Parſon to make his Defence againſt 


 leRtion of him, whom it concerns, 166 
11. A Man having one Benefice takes another with- 


7 0 4: eq 2012280 99} 121 out Diſpenſation, though he be not inducted, and 
4. It cannot be uſurped upon, nor prevented in its] ſo not within 21 H. 8. the Patron may Preſent, as 
TP gran by the Star-Chamber, 1195 to a void Church, or leave it as full, till Depri- 

5. May not expound the Statutes concern themſelves, vation, „ Tn 


8 3 7 i 1 8 15 83, 84 12. When the Election ereates the Intereſt, nothin 
6. Cannot examine 'Temporal Crimes for Ecclefiaft-: | paſſes till Election, and where no Election can be 


cal Purpoles,. |. 131, 290] made, no Intcreft will ariſe,  . 174 

7. In what Caſes the inferior Ordinary may remit to f 13. Where the Right of Election reſerved to the 

the Metropoliten. N e, "Graxitge hall by Law be tramferr'd to the Gran- 
8. Shall try Idiocy pleaded in Bar of a Legacy, 88 tee, So | bid. 


9. Cannot Prejudice the King's Courts in a Plea of 
the Crown, though it take a Conuſance of the Plea 


14. Where, and in what Caſes the Plaintiff hath E- 
for a different End, | 1 


lection either to take a preſent Feen, without 


— — — N 


WW 290] convicting the Defendant of a Wrong, or to pro- 
10. The Temporal Court may hold Plea of a Spiritual] ceed to conviftion, and the Conſequence of ſuck 
Matter, that falls in incidently, but the Spiritual] Election 55 198, 109 


— — 


Sc., 15. If a Sheriff upon a Cap. Utlag, will not arreſt 
296 the Party, but return Non eſt inventus, an Action 

aqa gainſt him may be brought either in the County, 
where he received the Writ, or in Middl. where 
the Record of that Falſe Return is at Election, 
oe. | 
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Court cannot hold Plea of a Temporal Matter, 
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Ejectione Firmæ. Ejedment. 5 

Gren 96 ener YIETMTIGH!--7 1 RC ˙²¹-- q —pnb SO +6" lt 
Mm et. n, e 116. When the Bail hath rendred the Defendant's 
1. When the Declaration is warranted by the Leſſee,] Body, if the Plaintiff or his Attorney be Preſent, 
notwithſtanding a ſeeming Repugnancy,. 18, 10% | | he 
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he muſt make Election whether he will have him 
in Execution, or no, Pape 210 
17. Ia what Manner ſuch Election muſt be made and 
entred, | ibid. 
18. Where notwithſtanding the Refuſal of the Body 
entred or recorded, yet the Plaintiff may reſort to 
take it again, 0 ibid. 
19. Where the Promiſe is laid in one, and the 
Breach in another County, or Place, the Plaintiff 
hath Election to lay his Action in either, 187, 188 
20. Where a Man hath Election whether he will be 
out of Poſſeſſion, or not, where not, 322 
21. If a Leaſe for Years be made on Condition to be 


void for Non- payment, yet it is not void 'till De- 


mand, for the Leſſor hath Election, 331 
22. Where two ſeveral Eſtates are made to 5 Wo- 
man during Coverture after the Husband's Death, 
ſhe may ſometimes ele& which Eſtate ſhe will, 
ſometimes not, | 71 
23. Where he, who brings Debt, or Scire fac. upon 
Recogniſance or Judgment, hath Election to lay 
it in which County he will, „ 7.195, 196 
24. If the Admiral Court fit in Middl. and ſummon 
in Effx, the Party hath Election to bring his Acti- 


on in either County, 8 | 196 


25. Where upon a Reſcouſe made, the Party grieved 
- hath Election to bring Traverſe vi & Armis, or 


Adition on the Caſe, 180 


* 


26. And may uſe the general Bill of Traverſe either | 


Way, ibid. 
27. Where an A& becomes void, will determine an 
„Election ä 152 
28. If a Parſon Appropriate preſent one, who is re- 

fuſed, this determines his Choice to have it Diſap- 
propriate, » | ibid. 


Elegit. 


1. Whether the Suing of it, and Entring it upon Re- 


cord be ſo Peremptory, that though a Nihil be re- 
turned, no other Execution can be reſorted to. 


222 Te | He 2, 57 58 
2. Rs, be ſued of Land in ancient Demeſne, ; 47 


and after a Ca ias, returned non eſt inventus, 57 
4. The Plaintiff may have an alias Elegit, or an Ele- 
git in divers Counties one after another, ibid. 


5. May be ſued for the Reſidue, after Part leyied by 
Dieri facias, 20 378 
6. If upon an Elegit nothing be taken but Goods, 

which are not enough, the Plaintiff may have eri 


facias, | ibid. 
7. If Land in Leaſe for three Years be taken which | 


is not enough, Quære whether now the Elegit be pe- 
Xemptory, - 58, 59 
8. Though the Writ of Elegit be Right, yet if the 
Entry of it upon the Roll be Wrong, it is Error, 
„ * 90 


5 Emblements. 


1. If Tenant for Term of Years certain ſow the 


Land, the Leſſor ſhall have the Emblements ſtand- 
ing at the End of the Term, 


COT ON 132 
2. The Executors ſhall have the Emblements ſowed | 
by the Anceſtor, and not the Heir, * 
* 


* 


3. If A. ſow the Land, and convey it to B. for Li 


the Remainder to C. for Life, and B. die before the |. 
Land be reaped, C. ſhall have the Emblements, 
and not the Executor of B. notwithſtanding his E- 
een e 2 TIS 


Kate was incertain, 


4 So.if B. and. C. doth die, 4. ſhall have them, and 


neither bf theit Executors, for they were at no 1 
duſtry nor Charge, 
5. Leſſee for Vears holds over his Term, ſows the 
Land, and dies, his Executors ſhall have the Em- 
blements of the now incertain Termor, 132, Margent. 


Enqueſt. See Fo:fciture, 

1. How that, which is but an Enqueſt of Office, - yet 
— 8 reſpedted in Law, and is in ſome Caſes 
inal, i 


Entry, 


1. If one Tenant in Common enter ſpecially in the 
Name of himſelf and his Fellow, it will ſerve his 
Companion, | 

2. If one Tenant in Common enter claiming the 


; Whole, yet this will not diſpoſſeſs his Companion, 


: = ibid, 
3. Entry of the Leſſor ſuſpends the Rent, 80 
4. Cannot be for a Condition broken by the Baily, 
| | | 154 

Erroꝛ. 
Peecedents, 
See Judgment. | 


Exchequer⸗Chamber. 5 ä 
Falle Judgment. 


| 1. In Fact may be aſſigned and examined in the Ex- 


chequer- Chamber, 5 
2. Cannot be aſſigned by the Death of any, not Par- 
ty to the Writ, 8 | ibid. 
3. Nor in any, Thing to draw the Title in Queſtion, 
x ibid. 


4. May be aſſigned in the Death of the Partic or 
3. May be ſued after a Capias, or Peri facias both, Ss 8 eath of the ies, o 


the like, where the Writ is abſolutely abated, ibid. 
5. Not helped by Conſent of Parties hid. 
6. Tis Error to deny the Eſſoin where it ought to 
be 8 not econtra, 
7. W 


ere the Defendant may aſſign a Fault or Error 


in that, which makes for his Advantage, 37 
8. If Treſpaſs be brought againſt three, who ſever in 
Pleas, and judgment be given againſt one, and 
Nolle proſequi entred againſt the other, all cannot 
joyn in a Writ of Error, for tis not ad grave dam- 


num of all, Gee: 70 


9. The Principal and Bail cannot joyn in a Writ of 


Error upon the ſeveral Judgments againſt them. 
| 72 

10. Communis Error facit jus. 83 
11. If there be Error in the Entry of the Elegit up- 
on the Roll, the Taking out of a good Writ will 
not help the faulty Roll, 90 
12. If in a Scire facias I. S. be returned Ter- tenant 
Omnium Terrarum, & Tenementorum, without ſhew- 
ing certainly of what, this is no Error, ibid. 
13. A Writ of Error diſables the Court to award 
Execution, but if the Defendant do not remove 
the Record by the Day of the Return, the Court 


is re-inabled, 016: 


14. Where notwithſtanding Error brought, and the 
Record certified, yet the Common Pleas amended 


the Entry of the Judgmenr, 127 
15. If there be Error in the Award of Execution, the 


_- Eve» 


Page 132. in Margent.” 
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1, 1 755 wy 
bröhght upon one Jud gment, 218 5 es 
in B. R. it muſt alſo be r that the Party 5 +00 
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3. The Form of che Entry of the Elſoir ins, 
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verfea, 80 I 


t, the _— cannot ken 4. 
Kin 6.8 116 
K Error oy Heteipt may * 


18. Where the Was a Bail is aſſigned for Error 


not ov it, * 
21. A 


rit of Execution, 329 


Eſtapr. See Audita Querela. 


1. To. maker the ;Priſoner to walk: into the Town, 
_— with a Kee on it is an Eſcape; unleſs it be 
n a Hab. Corp. from a Court of uſtice, 202 

the Hab. Vomp. bear Teſte in t 
„Tem, retu in another, this, Writ. will 

_ warrant 
tion, | ibid. 


y, It the Priſoner walk abroad, and return in the 


Time of one Sheriff, and eſcape i in the Time of a- 


nother Sheriff, this is no Eſcape in the Time of 
the ſecond Sheriff, EY ibid. | 


4. If one taken upon a Cap. eſcape, and the Sheriff 
die, and a new Sheriff be made for the Remainder 
of the Year, and = the ſame Perſon be taken by 


another Cr the ſame. Cayſe, and Eſcape, this | 
will not charge the new Sheriff, ; wh ibid. 
5. In an Action of Debt for an Eſcape, Nu tiel fer | 


* is 4 good Plea; 09 
6. Nr old Sheriff remains ch! able with the E- 
of the Priſoner- in Execution, till he have 

Ake him over to the next Sheriff, 258 
*. 5 an Executor bring an Action of Debt upon E- 
. where the 3 is by himſelf, it muſt 


in the Puter only, 


Conclude to the Feme onl ,, 


annexed to the * | 
Eſſoine s. 
8 x W. 1. c. 43. 
5 * | b _ 
Gloceſt. c. 10. 


23 


1. Where this firſt vouchee n | 


Eſſoin of his Vonchee, 
. Where the ſame Tenant gents renal Kaen, 


4. After the Vouche hath EP into Warranty, the | 
Tenant can have no more Eſſoins, ibid. 


5. the Eſſoin for an Advowſon is de placite terra, 304 


3 


End of a7 oy | | 


was not in cu 264, 265 | 
19. Where a Man may Aſſign for Error that, which | 

is contr 71 y,to Fee ecord, and where not, 36 265 
20. Writ ying from the Retota, dort | 


rit of Error bearing Date the Day 4. | 
the the Writ of cannot be defeated by antedating | 


8 


ner 


Habendum. 


if th Diſteiſeb enter ub the Didier; and the 
Diſleiſor re-efiter, the Eſtate of the 3x * is 
changed, and Re is If of andthe Eftate; 16 
tn ee-fithple, or Taft, by what Words of h 
"S may be created; Seb & I, 2, 3, 4s - 
3. If 18 5 with Warranty ſuffer a Recoyery 16 the 
"Uſe of A And His Heirs; his Eſtate is not 
| chatized From the old Bee-fittiptey but he 47 
Vou 111 
4. If Tehant by Priority and Potertorit make 418. 
offinetit of all his 1 rg kis on Uſe; the Prio- 
rity an n refnkin as before; 
5. A Feoffment to the { Uſe df I. S. in Tall, 
* ef to tlie * 


27, 280 
the Re 
t Heirs of the Feoffor, it is 25 
a Reverſion in the Feoffor as before, 

6. Where he, wh „Han nd Eftats at all in the Ren 
may extinguim it by his Releaſe, 130 


* 


| Deſcent, and where not kill Aſſent of the N 
8. dere and 5 by Whit Means af Eſtate of iuberi⸗ 
C 


tance once veſted may come — 3 turned into a 
nie Poſlibiliry, 8 Poſſibility; 
9. Where 4 Tail of baſe Fee My Nate för 4 Time 
After it is veſted, and be in eſſe again, 237, 259 
10. Where a Fee-ſimple may be turned into an Eftate 

for Life, 277, 278 
11. Tenant in Tail, the Revetfionto the King, Grants 


"264, 272 | 


2. Of Land ro the Seigniory Aro the Warrity | 


4641 | 


4 
1. Brought by by he Baron 1 Fome, the Writ muſt N 


ple in 5 2 8 135 324 
12. in Tui, the Reverſſon in the ; or 
"bij if 11 attainted of Treaſon, rhe King hack bur 


Efkte in Fee; $24 
eyed to the fame Uſes, that 


14 es an Eftat conve 
1 ate Was, ſhall be Aid to be . 
280 


14 Land ton Nan and his Heirs during ar: 2 


I. S. is but for Life, 
15. A Diſſeiſin df a Tenant for Ife = the later 


s > Oua „during the Life W 
Tis - - , 


8 Y | Eftoppe, 02 Concluſion. 


” IS" 


1. Deleends E the Thaurs, at Detach Law and 
| 7 5 N ures in Gayelkind, Bor. Lay, an or 
fratris, 31 

. Wfa the Confeſſion of one Defendant ſhall not 
| 3 the other, 64 
3. Where the Confeſſion of two Collectors for a Pa- 
riſh in their Acquittance cannot conclude or bind 
E Right of the Pariſh, leaded, the F 67 

„ after Pei Adminiſter e Executor 

1 mls ae no denen & of Affets, 


— — — 


1 


4 178 


ba, 150 
Ol 
7. 15 Eftop bare arr dor Nesclkey binds oh 


8. A Priceivs Ti "Defendant 1 to den 59 Tem, 
of, "the De - boy a 50s. Tok oth' not Con- 
ne ſude Ran de bency, an d why, 319 


| E 


7. Where an Eſtate made to a Feme covert veſts till 


to the King in Fee, the King hath but one Fee- ſim- 


2 
"38 


—— — 
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c | W Evidence i | 
Eſtrepment. hat e ig u ictent to 


1. The Writ may be directed either to the Tenant, 


and his Servants, or to the Sheriff or Coroner, | 


| ? | | Page 85 
2. If it be directed to the Tenant and his Seryants, 
and he or they do Waſte, they are impriſonable for 
Contempts, not ſo, when it is directed to the She- 
riff or Coroner, though they have Notice of it, ibid. 


Evidente. See Iſſue. 
1. Where, and upon what Iſſue the Prad of a Con- 


veyance may given in Evidence, and upon 
What not, | | 72, 166 


it What Evidence ſhall be ſufficient to 
maintain the Iſſue. 


See Failer of RNecozds. 
2; Iſſue was upon a Deviſe to J. S. and his Heirs, 
modo Ey forme, and the Will 
the Law will allow it, 2 2 


3. Iſſue was upon a Leaſe 5 Maii hab. a feſt. Annunc. 
per 21 an. ex tunc: & Evidence & Verdict fait de Leaf. 


5 Maii habend. de fefto Annunc. per 21 an. next enſu- | 


2. The Grant of a Manor excepting the Courts is 


ing the Date of the Indenture, 18, 19 
4. Iflue was N. neques Receivor per maines I. S. Evi- 
| dence and Verdict, a Delivery from J. D. by the 
Appointment of I. S. to the Plaintiff's Uſe, 36 
5. ine was taken upon felling 20 Oaks, Evidence 

and Verdict was but 10, for either was a Breach 
of the Covenant not to do Waſte. Quere, if the 

Verdi& had been of Aſhes inſtead of Oaks, 53 
6. Iſſue whether I. S. was taken by a Capias, Evi- 

dence taken by an Alias Capias, 54 
7. Iſſue whether A. were taken by a Capias, at the 

Suit of B. and Evidence, a taking by Capias at the 

Suit of C. and then a Delivery of a Capias at the 

Suit of B. to the Sheriff is good, | 55 
8. Iſſue was an Account before R. and V. Evidence 

and Verdict an Account before R. only, hid. 
9. Iſſue was upon a Preſeription to tether Horſes ab 

& poſt feſtum P. Evidence and Verdict was in vigil. 


P. in feſto P. dis Lune in Sept. P. aut poſtea ad libitum, 
| 6 


4 

10. Upon Iſſue Aﬀets or no Aſſets, ſeiſed or not ſei- 
ſed, and one give a Feoffment in Evidence, the 
other may give Fraud in Evidence, 72 
11. Iſſue was a Leaſe 30 March habend. from the An- 
nunc. next before, for a Year, Evidence was a 
Leaſe 25 March habend. from thence for a Year, 73 
12. Iſſue upon an Alienation in Fee, maintained by 
Alienation in Tail, or for Life, x08 
13. Iſſue upon theſe Words, If Sr. I. S. might have 
his Will, he would kill the King, Sc. Evidence 
and Verdict was, I think in my Conſcience if Sr. 
J. S. Sc. 180181 
14. Iſſue upon a Surrender, Evidence muſt be an 
Actual Surrender, one in Law will not ſerve, 203, 4 
15. Unreaſonable Detainer is good Evidence to prove 


a Converſion in a Trover, 47 
16. Where the ſpecial Matter may be given in Evi 
dence, and the general Iſſue pleaded, 39 in 


margine. 135 


given in, Evidence 
found was J. S. ſhall have all my Inheritance, if 


3. Cannot alter that which was expreſly granted, ſe- 


maintain the Jſſue. 


19 Iſſue was upon the Deed of the Brothers War- 


ranty, and the Evidence and Verdict was a Deed 


- 


of the Father, with Warranty, | 55 
18. If the Iſſue be upon à taking by a Calas ad ſatis- 
fac. and the Evidence be a taking by Capias Urlag. 
or Capias pro fine, with a Prayer of the Plaintiff 
that he may remain for his Satisfaction, ibid. 
19. Upon Iſſue Feoffavit, or non Feoffavit, Fraud can- 
not be given in Evidence, 


of Uſury or Sheriffs cannot be given in Evidence, 


| F 
21. Iſſue was whether the Manor of Bowden in Comm. 
Northampton, were Ancient Demeſne, Doomſday 
Book was of the Manor of Bocoden, in Comm. Lei- 
ce ſter, r 25 | 188 
22. Iſſue upon a Preſcription, for common Appen- 
dant to 300 Acres in four Towns, the Jury find the 
common Appendant to be 240 Acres in two Towns, 


209 
Examinations. 


© Chancery. 
See } 


Star⸗Chamber. 
Exteption. 


1. That crofles the Grant, or is repugnant to it, is 
void, 74, 170 
void, in caſe of a common Perſon, 10$ 
cus, of that which was but implied, | 170 
4. Grant of a Houſe and Shops, excepting the Shops, 
15 a void Exception, | ibid. 
5. If the King grant Land and Under-wood, expreſly, 
exceptis omnibus groſſis arboribus boſcis & maremiis, the 
Exception as to the Under-wood is void, and ex- 
tends but to the great Woods, mo, ibid. 


6. The King may grant a Manor adeo plene, except 


the Advowſon, not if it were expreſly granted, bid. 
7. A Man may grant a Manor, exepting any of the 


a Reputative be left, ibid. 


8. A Grant of all the Lands in D. excepting black 


Acre, 1s void, if the Grantor have no more Land 
in D. | ibid. 


Exchange. 


1. I. S. gives black Acre for white Acre, without the 
Word of Exchange, tis not defeaſible, 41 


2. Made by the Word of Exchange is not defeaſible 


by the wrongful Entry of either Party, but b 
rightful Evidion, g 4 4 | 


3, oF Benefices, how and in what Manner it muſt 


5 | 152 
4. If the Exchange be defeated, the 8 | 


in priſtino ſtatu, upon his firſt Preſentation, 142 


Exthequer. 


| ; | 2 
20. Upon Iflue, Non eſt factum, Matter upon the Sine. 
> 


Demeſnes and Services, ſo as a Real Manor not 
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OR Exchequer: 


' nn 5 ; 5 
1. The Courſe and Uſe of it is, that when a Purcha- 


ſor of the King's Debtor conveys the Land to the 
King, who re-conveys it, the Land is ſtill liable, 
without a ſpecial Grant of Diſcharge, Page 46 
2. The Courſe of it is not * by a contrary 
Decree in the Court of Wards, ibi 

3. Fhe Form of Proceeding upon an Iſſue joined 
there, triable in Durham, 1238, 139 
3. When the Entry upon a Sheriff 's Accounts is O. 3 


what the Conſequenee of it is 
Erxchequer⸗Chamber. 


1. Where it may reverſe Judgments in the King's 
Bench for Error in Fact, i 

2. Cannot Reverſe a judgment in a Scire facias, 72 

3. When the firſt Writ of Error is abated, a new one 
cannot be brought there quod coram vobis reſidit, 72 


* 5 ® „ : 2 
Excommtnication. 
3 — 1 Z. s 1 — 5 ; LES » ; 3 


1. A People Heritical may be excommunicated, 149, 
in margine. 


Execution. 


O cite Facias. 
2 25 E. 3. 19. 


5 des Audita Querela. 
1. By Elegit. See Elegit, 5 | 0 


2. Of Lands in Ancient Demeſne. Elegit, 2 
3. Divers Executions ſued upon a joint and ſeveral 
Obligation, 18 | ibid. 
4 Where he, that is. once. diſcharged of Execution, 
ſhall never be taken again, 2, 60 

5. By Scire facias, muſt be where the. firſt pon was 
OR 3 4, 196, 197 

6. Of a Judgment in a Warrantia Charte, cannot be 
ſued till Loſs firſt ſuſtained, _ 342, 27 

7. But it may be ſued, when a Stranger who has Ti- 
tle brings no Action, but Enters ! 26 
8. May be taken againſt all the Lands of which the 
Warrantor was ſciſed at the Teſte of the Warran- 
#ia Charte, | . 22 
9. Of a Judgment upon a Voucher, is only againſt 
" thoſe Lands of which the Warrantor was ſeiſed at 
the Time of the Voucher, 1 
10. Where it ſhall ceaſe againſt one Heir, till it may 
de had againſt all, #224 1:4 : | 25 
11. Of a Judgment in Warrantia Charte can be ſued 
but once after Recompence in Fee had, otherwiſe 
upon Recompence for Life, 28 
12. Where ſeveral Executions may be ſued upon ſe- 
veral Judgments in ſeveral Writs of Warrantia 
Charte, and ſeveral full Satisfactions had upon one 
Loſs ſuſtained, 29 
13. What Executions Real, and what Perſonal, 56 


14. Where Execution may be of the Body without a | 
87 | 2. The new Executor may have an Action 


I CET _— or Fieri fac. may be had one after 
another, or an Elegit after both, although the Cap. 
be returned Non inventus, | 357 

16. Where Execution may be had for Part, by Fieri 
fac. and for other Part by Cap. or Elegit, 58 


9 


cd 


28. 


17. If upon an Elegit there be no Execution, but wp- 


7 


31. The Court cannot award Execution, after Error 


= * levy it of the Defendant after, 
35. 


all the 


on Goods which are not enough, the Plaintiff may 
have Cap. for now tis in Effect but a Fer fac. 
though the Word be Elegit, 
18. By Elegit ſued for 40 J. nothing taken but a Leaſe 
for 3 Years of 51. per annum, Ouere, if it be Pe- 
remptory in regard that as to the Remainder there 
is nothing, | | 58, 59 
19. Tf a Man die in Execution, his Heirs or Exec. 
tors are no farther chargeable, 2, 56. ſq. 62 
20. By Cap. where tis no actual Satisfaction, but qua 
| 3 ion, and where tis a full and final Satis- 
on, | | 
21. If joint and ſeveral Obligors be ſued jointly, the 
ſame kind of Execution muſt be taken againſt all 
otherwiſe when they are ſued ſeverally, 2 58 
22. Where if one in Execution eſcape of his own 
Wrang, he or his Executors are no farther char- 
geavie, RT 3 
23. May be taken on a Statute of Body, Land, ind 
Goods, at once ſeverally, one after another, ibid. 
24. By Cap. did not lie at Common Law ſave in Tref. 
paſs vi & Armis, | 61 
25. Of the Body, is in Law and Nature the beſt and 
moſt forcible, | _ 
26. And Peremptory if the Party die, or Eſcape, 60 
27. Execution after a Devaſtavit returned, cannot be 
taken by Heri fac. into another County, without a 
Teſtatum fine firſt entred upon the Roll, 
here after a Heri fac. which did improvide ema- 
nare, a Superſedeas ſhall be granted, and the Execu- 
tion made, though by Sale of a Leaſe, ſhall be 
diſcharged, 8 ibid. 


29. Execution of a Writ of Enquiry. See Damages 9 
30. Where the Party may pray to have the Defen- 


dant, who comes 1n upon a Cap. Utlag. charged in 
Execution for his Debt, where not, 115 


brought, but if the Defendant removes not the Re- 
cord by the Day of the Return, they may, 


32. By Capias upon a Recogniſance, 129 


33. A good Execution will not Profit, where the Con- 


ſtitution is defeCive, | IST 
34. If after a Feri fac. or Cap. received, the Sheriff 
pay the Plaintiff of his own Money, Quere, if he 
207 
here a Common Perſon may have the Body of 

the King's Debtor in Execution, 115 


36. If ſeveral Writs of Scire fac. be taken out againſt 
_ . ſeveral Ter-tenants in ſeveral Counties and Judg- 


ment be given againſt ſome by Default, and then 
rits abate againſ all, Quære, if the Plain- 
tiff ſhall have Execution againſt any of theſe Te- 
. before Judgment be given for, or againſt the 
other, Wy | 28 
37. Where a Writ of Execution ſhall be A 
ia erronice, | 328 
38. What ſhall be an Eſcape out of Execution. See 
Eſcape, I, 2, 3, 6 


Executo2, Exetutrix. 


1. If the Executor for a Time waſte the Goods, Ou4- 
re, how the Creditor ſhall be relieved after the 

Time expired, 266 
againſt 
the former Executor, who waſted the Goods, not 
againſt the Vendee, ihid. 


3. Ho 


Page 58 


68 


116 


329 


* 
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3. How the Executor for a Time in an Action brought: 


againſt him muſt plead ro diſcharge himſelf after 


his Time expired, | 265 
4. See. Escape 7. His Action in the Detine. 
5. Where he may claim as Aſſignee, and where not. 

9, 10 


6. If the Wife of che Obligor be made Executrix to 
the Obligee, ſhe cannot ſue her Husband, but the 
Adtion is ſuſpended, 10 


7. The ſame Perſon Executor both to Obligor and 


Obligee, 
8. Brings an 1 
needs not produce the Letters Teſtameptary, 38 
9. Recovers Damages in a poſſeſſory Treſpaſſe, an 
Eſcape, or any other Action for a Wrong to him- 
ſelf, it ſhall be Aſſets, N 38 
10. An Executors of his own Wrong remains ſtill ſu- 


able, though Adminiſtration be granted to another. 


49 
11. See Aſets, 1 


12. The Executors of liim that dies in Execution are 
no farther chargeable, 52, 36, wſq; 62 


13. The Executors of him that Eſcapes in his or 


Wrong are no farther chargeable, 60 
14. Where two Executors recover, and ſever in their 
Prayer of Execution, the beſt for the Teſtator ſhall 


be taken as, if one pray a Capias, the other a Feri 


fac. a Capias ſhall iſſue, 61 


15. The Execators of a Dean, Biſhop, 'Patſon, Vicar, 
&c. ſhall have an Oblation made to them and 


their Succeſſors, | | 64 

16. Where the Executor ſhall have the Emblements. 
See Emblement'. * 

17. Confeſſion of the Action after Pleinment Admini- 
ſter pleaded, no Confeſſion of Aﬀets, yet the En- 

tries have been both Ways, 
this is a Devaſtavit, | | 167 

19. Judgment againſt the Executor, though confeſſing 
the Action after Pleinment Adminiſter pleaded, 
mult be de bonis Teftatoris, e 

20. If the Executor breaks the Teſtators Covenant, 
Judgment againſt him muſt be de bonis Teftatoris, 


186 
5 | 188, 283 
21. The Vicar ſows the Glebe, and dies before Seve- 


| 10 
Action for a Wrong done to himſelf, 


178 
18. Executor of the Obligor pays an uſurious Bond, 


—— 


_ 


rance, Quere, if the Executor ſhall pay Tithes, 


188 
22. What Aſſumpſit of the Teſtators will charge the 
Executor, what not, | : 216 


23. Aſſets 6. Vide 233 
24. If an Executrix give Bond to the Creditors, ſhe 
may retain of the Teſtators Goods to that Value, 

| 250 

25. And if ſhe marry, her Husband may retain but 
Quere, if the Wife dis, fo that the Husband is no 


longer chargeable. 250 
Expoſition of Wo2ds. 

1. Alternation, | 253 
2. Aſſignee, 9, IO, 25, 27 
3. Cognouit Ationem, 178 
4. Compoſition, TR | 178, 179 
5- Confeſſion, | 93 
6. Demi ſi, 12 
7. To dire Precepts, 65 
8. Diſcretion, © © 3 158, 159 
9. Diſparking, | 45 
10. Exitus, 66 
11. Their Eſtate, 276 
542. Fee, 65 
13. Forfeiture, 242 
iT ore of the Body, 270, 293 
15. Hereditas, 238 
16. Heir, 75 


28. Stock, Family, or Houſe, 


32. That is to ſay, 


14. Expreſſo eorum, que tacite inſunt, nihil operatur, 


I 7, ura & inpreſſus 243 
. * 
19. Premiſſes, - 276 
29. Pro, 41, 42 
21. Pro rata, 3 
22. Proof, 92, 217, 219 
23. Puer, 2 
24. Purchaſe, 65 
25. Riohts, . 242 
26. Haft of S. Michael, © OO 32, 65 
27. Fcilicet. F 


171, 172, 284 


| 3 
29. Succeſſive, 313, 314, 313 
30. Value, 65 
31. Videlicet, 


171, 172, 284 


171, 172 
33. Tranſgreſſio, , 23 
34 Vritine. _ $12, 313 
r 249 


Expoſition of Sentenceg. 


1. Where a Sentence ſhall be expounded according 
to the whole Context, | 74, 275 
2. Where clauſes in Company {ſhall have other Con- 
ſtruction, than when alone, 274 
3. My Couſin ſhall have all my Inheritance if the 
Law will allow it, „ 2 
4. To pay to ſuch Perſons as I. S. by her laſt Will 
 thall appoint, 5 „„ ne. 9, 10 
5. After the Death of my Son without Iſſue, the Land 
ſhall go unto the Right Heirs Males of me, and my 
Name for ever, 


| 29 
6. Propinquieribus de ſanguine pueroriim, 33 
7. Quiete & pacifice abſq, interruptione alickjus, 
8. Ad triandum exitum. 


3 
66 
9. So many Quarters at 18 5. 9 d. as amount to the 

Rate of 52 J. 88 


13, Lex non cogit impoſſbilia, ſed impotentia excuſat legem, 


| 96 
II. Nullum tempus occurrit Regi, 151, 154 
12. Actus legitimi non recipiunt modum, 153 


13. Quod poſſit commodum ſuum facere meliori modo quo ſibi 
viderit, 159 
170 

15. Una cum omnibus aliis, and where it amounts to a 
diſtin& Sentence, e ons 
16. Furd nature ſunt immuiabilia, | 224 
17. Cuicunque aliquis quid contidit concedere videtur & id 
ſine quo res eſſe non poteſt. 5 234 
18. Such Aſſurance as ſhall be reaſonably deviſed, 


19. Forfeit as much as he may Forfeit, | 298 
20. That then, and from thenceforth, 312, 319 
21. That the Recoverers ſhall ſtand ſeiſed to the Uſe 
of the Laſt Will, ; 349 
Extent, 
Hecognizancc. 
See 
Statute, 


1. The Extent of a Statute doth not change the Poſ- 
ſeſhon till a Liberate, 82 
2. If the Sheriff extend the Land, and before Liberate 
an Exchequer Writ for levying the Kings Debt be 


awarded to him, the Sheriff is bound to ſerve the 
King firſt 5 — 339 
D Extingi iſhment, 


Extinguiſhment, 
1. Of Warranty by a Re- febffment, 24 
2. Or by an Eſcheat, 25 
3 Of Tithes by a Modus decimandi, 42 


4- Not by a Unity of Poſſeſſion. 44 

1 The Term of which the Husband is poſſeſſed in the 
Right of his Wife is not extinguiſht by the Huſ- 
bands Purchaſe of the Fee, | 

6. Where he is no Eftate at all in the Rent, nor du- 


rant, not Title to it, may extinguiſh it by Re- 
leaſe, © | | | 130 


5; Where bare Eaſements, as Lights, Air, &c. may 
- be extinguiſhed as well as Interefts of Profits, and 
where not. * * 
8. Where a Rent extinguiſhed by Releaſe ſhall be 
yet in eſſe for Benefit of a Stranger. 155 
9. A Copyholder of Inheritance, which hath Common 
Appendant in another Manor, purchaſeth the Free- 
hold and Inheritance of the 
the Common be extin&, + 


| 190 | 
10. Where a Right extinguiſhed ſhall benefit a Diſ- 


ſeiſor, : 279 
11. Tenant for Life in Poſſeſſion or Reyerſiop joyns 
with him that he has the Inheritance in a Fine, 

the Eſtate for Life is not extinguiſhed, 277, 278 
12. A Condition extinguiſhed in Part extin 
5 N 2 ſecus, of a Power of Revocation, 


as if it had been granted or ſurrendered, 321 
14. If the Leſſor ej W the Leſſee, he cannot grant the 
2 Reverſion, ow Sf- » + wa 4 wt A & ELECTED 4. 323 

15. Vet it is no Diſſeiſin, 12 


. : END. 
7. Where cng itt Single may be gxfgpulted in 


another, 323, 324 


F. 


Failer of Retozd. 


1. A Recognizance is pleaded, and upon Iſſue Nel 
0 


tiel, Record, the Recognizance certified is up- 


h Condition, yet good, | 55 
2. The Tenant in an Aſſize pleaded, that the Defen- 
dant was barred in a former Aſſize brought agaipft 


his Father, upon Nul tie! Record, the 'Afſize was 
found to be againſt the Tenants Father and, Mother, 
adjudged no Failer, 55 
3. Tf an. Infant fail of his Record in ag Aſſire, this 
makes him not a Diſſeifor. * — 6 
If the Court miſ-award the Certiorari, this is no 


failer of Record in the Part, 135 
5. Upon Iſſue Nl tie! Record, the Record certified 
was the ſame Plaint Count, and Judgment only dif- 


fer'd in ſome Continuances, and held no Failer, : 
| g _ ) | v9, If Tenant, for Life, and the Reverſioner in Fee, 


| | 179 
6. Where a Record pleaded to be as of the 28, and 


appears upon Iſſue to be the 29 of April, but other- 


vile Right in Matter, ſhall be held no Failer, 209 


| Falſe Judgment. 
See Errgz. 


A ſud ment in the County Court waa revered in 
s e 


. B. becauſe the ry found the D daft. in 
Fee, Oh, and d nor ay f. 1 — 
{ #71 4 g 


Copyhold, Quære, if 


Mes 


_— 


1 16, 


Falſe Latin. 


| Where it ſhall avoid an Obligation, and where not, 


Page 16, 19, 20. See Obligation 


Felon, Felonp, 
1. To kill a Thief or Burglar in Defence of a Mans 


Perſon or Houſe is no Felony, | 9 
2. If a Lunatick kill a Man this is no Felony, 96 
3 If Men Tilting or Tourneying in the Preſence of 

the King, or of two Maſters of Defence playing 
their Prizes kill one another; this is no Felony. 
134 


% 


Feoffment. 


1. May be pleaded for Parcel, 24 
2. Made by Attorney of a Meſſuage in P. which was 
R. Cottong, and indeed it was T. Cottons, yet it paſ- 
ed, 3 | 171 
3. Tenant for Life joins with the Reverſioner bn 
Tail, in a Feoffment by Deed, 'tis no Forfeiture, 

| | | | 278 

4: A Feoffment barrs the Feoffor of all preſent Rights, 
and all future Rights or Poſſibilities, ariſing Bow 
Cauſes preceding the Feoffment, 


Ficri Fatias. 
See Execution. 


Fine, Fineg, 


2. If the Father leyy a Fine, with or without Diſſei- 
fin of the Grandfather, who was Tengnt in Tail 


Grandfather dies before, or after the Father, 258 
3. If Baron and Feme be Tenants in ſpecial Tail, the 


257, 259 


| 4- Though the Wife may enter, if the ſurvive, and 


is though the Wife bg remitted, if any Eftate be li- 
mited to her upon her Husbands Fine, 257, 259 
5. A, Writ, of Dower is brought againſt Tenant for 


Lite dies, five Years paſs, the. Wife brings a new 
Vrit of Dower againſtthe Tenant in Poſſeſſion. Quere, 


i 
6, Where a Covenant to make a further Aſſura 


Lie the Reverſioner levies a Fine, Tenant for 


6 
nce 


| ſhall be ſufficient to lead the Uſe. of a ſubſequent 
Fine in Fee-ſimple, and where not, 273, 274, 27$ 


7. Where a Fine may be reverſed for Part, and as 


to one Eſtate, and yet ſtand good for another, 278 
8. If Tenant for Life in Poſſeſton or Reverſion join 
with Tenant in Tail in a Fine, it ſhall neither 
work Forfeiture, Extinguiſhment, nor Diſcontinu- 
ance, . 277, 278 


join in a Note of a Fine, and before any farther, 
Praceeding, the' Tenant for Life dies, yet the Fine 
ſhall proceed againſt the other, becauſe they are. 
as ſeveral Cognizances. 529 


2 26 of March, the next Day after the Wife 
dies, the 28 Compoſition was made, the Kings Sil- 
ver paid and entred, as of the Term before, the 
Eine muſt ſtand. | 330 
11. The Mother is Tenant in Tail to her and the 
' Heirs of her Body, the Son levies a Fine, and dies, 
and then the Mother dies, the Daughter is not bar- 
red. 8 
Þ 12. Grand 


337» 338 


1. When pleaded muſt be pleaded entire, 24 
The Iſſue in Tail is bound by 32 H. 8. whether the 


Barons Fine is a clear Bar to the Iſſue, by 32 H. 9. 


Baron and Feme acknowledge a Note of a Fine 


3 
Ro Ps OI 
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9. Tenant for Life joins with the Remainder in Tail, 


3. The Writ or Count muſt not ſay Devenit Fus. 


12. Grandfather Tenant in Tail is diſſeiſed by the 
Father, who levies a Fine and dies, the Grandfa- 
ther dies, the Son is barred, Page 333 

13. Tenant in 'Tail to him and the Heirs Males of 
his Body, hath three Sons, the ſecond levies a fine 
in the Life of the Father, the Father dies, the el- 
deft is not barred, but if the elder die without Iſſue 

living, the fecond, the third, is barred, 333, 334 

14. The Scope of 4 H. 7. and 32 H. 8. was to bar 
Tail as much as Fee-ſimple, in Caſe of Privies, 


334 
Fozfeiture. 
Night of Action. 


See <26 1.8, c. 13. 
33 1h. $3.6; 20. 


1. The Eſtate of the Land is not forfeited by Recu- 


ſancy, but only the Profits, 73, 74 
2. If the Defendant bring a Writ of Error, Quære, 
whether the Bail be not forfeited, though he pro- 
ceed not in the Writ of Error, 116 
3. A Copyhold is not forfeited for Non-payment of 
unreaſonable fine. 138 
4. A Copyhold is not forfeited for Non-payment of 
a Rent, or reaſonable Fine, without demand of the 
A,, | | 135 
5. If a PR demiſe by Licence and Forfeit, 
perhaps the Leaſe will ſtand good againſt the Lord. 


177), Quere 


6. Forfeiture of an Obligation See Obligation. ; 
7. Where a truſt of a Leaſe for Years will be forfeit- 
able for Felony. 210 


8. Statutes which give Forfeiture of Body, extend not 
to Life, f | 270 


in a Feoffment by Deed, tis neither Forfeiture nor 
Diſcontinuance, 278 
10. Tenant for Life joins in a Fine with the Rever- 
ſioner, no Forfeiture, See Fine. 8 
11. How of ancient Time the Goods of Clerks in- 


- 


died came to be forfeited by Enqueſt of Office be- 


fore Conviction, 1 288 

12. The Coroners Enqueſt finding a Flight, is final, 
as to the Forfeiture of Goods, and cannot be tried 
again. mr 


Tozmedon in Keverter. 


1. Brought by Baron and Feme, may lay the Right 
in the Femme only, or in both, 1, 2 
2. Brought in the whole, where it appears of the De- 
fendants own ſhewing he hath no Right for Parr, 


muſt abate, 279 
337 


Fo2medon in Kemainder. 


1. Brought by the Son after the particular Eſtate 


ended, and concluding Quæ prædicto A. filio & hered. 


B. remanere debent, without ſhewing the Death of his 
Father, is good, though varying from the Regiſter. 


2. Brought by one who in the Concluſion makes him 


ſelf Heir to all that were inheritable to the Re- 
mainder, is good, though in the Regiſter the De- 
fendant only makes himſelf Heir to him to whom 


the Remainder was firſt limited. Fan |. 
z. The Writ or Count muſt not ſay Devenit Fus. 
337 


318 


Fo2medon in Deſcender. 


1. Brought by Baron and Feme, muſt lay the Right 
in the Feme only, J 
2. If Iſſue in Tail be once barred by Warranty and 
Aﬀets, he is barred for ever, though he Alien the 
Aſſets, 40 


3. May be good though it vary from the Regiſter, 
4. The Defendant in the Writ muſt not fail to hal 
himſelf Heir to all that were ſeiſed according to 
the Regiſter, 52 
5. If the Defendant make himſelf Heir to all that 
were inheritable, this though it be more than needs, 
is good, . 51, 52 
6. A Recovery in a Formedon in Deſcender is no bar in 
- a Mortdanceſtey, 94. 
7. Though the Defendant need not make himſelf 
Heir to his Father, if he were not ſeiſed, yet he 
muſt make mention of him in his Pedigree, be- 
cauſe he is a Lineal Anceſtor, but where Collateral 


needs no ſuch preciſe Enumeration. 


Deſcendit Fus, it is naughht, | 337 
Freehold, 
I. Cannot be granted to commence in futuro. 171 
2. A Reverſion for Life may be granted to commence 
in futuro, | 171 
G. 


Gzants, G2antoz, G2antee. 
See Exception. 


I; Wer ſhall be a ſufficient Name or Deſcription 
8 of the Grantor or Grantee, to give or take 
Y | 32 


of the next Avoidance, yet tis void againſt the 
Son, | | 
3- He, that grants Common quandocunque averia ſua * 
rint, may till the Land, or let it lye freſh, and 
the Grantee hath no Remedy, | 40 
4. He that Grants the Office of Keeper of his Park, 
or Steward of his Courts, may diſpark the Park, or 
releaſe his Rents or Services, 41 
5. But if the Grant were rendring Rent, the Reat 
will be diſcharged, 44 
6. Yet a Man may not defeat or fruſtrate his own 
Grant by his own Act. 41 
7. Grantee of Eſtovers may bring an Aſſize, though 
the Wood be grubbed up, | 43 
8. Grantee of an Annuity, till he be promoted to a 


and may refuſe for ever, 40, 41 
9. The Nature and Operation of a Grant of one 
Thing for another, 441, 42 per totun: 
10. If a Man 2 an Annuity pro corſilio, and the 
Grantee refuſe at one Time, the Grantor is dif- 
charged for ever, 41 
1I. If a Man grant to make new Pales for the old, 
and the old are datained, he is diſcharged perhaps, 
but pro hac vice, 42 Quere 
„12. Where a Rentcharge granted in Fee, ſhall not 
charge the Heir at all in Annuity, nor the Grantor 
himſelf, longer then during his Life, 48 


| 


D 2 13. Where 


Iſſues, or Heirs come to make their Pedigree, there 


8. If the Writ or Count be Devenit Jus, nflead 
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2. If the Tenant in Tail, and his Son, join in a Grant 


Benefice quam duxerit acceptandum, hath Election, 
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13. Where the Lord of a Villain in Groſs may grant 
him to a Stranger, who hath ſeiſed him, but not 
confirm the State of the Stranger, ſecus, of any o- 
ther tortious Priſel, Page 99 


14. Where the Miſnoſmer of a Corporation in any 


Grant or Leaſe made by them ſhall defeat the 
Grant, and where not, 124, 125. per totum 
15. Where the Miſ-recital of a Leaſe in a Grant of 

the Reverſion expe&ant, ſhall not prejudice the 

Grant, | 128, 129 


Hears firſt, omitting the Anceſtor, void, 13 
17. A Man may grant or give that which he hath not 
actually, but potnieſty, ſecus, if he neither have 
1 


it actually nor potentially, 1 


18. If the Leſſor grant to the Termor all the Corn 


that ſhall be growing on the Land at the End of 
the Term, it 1s good, | ibid. 


19. A Grant by a Parſon of all the Tithe Wooll 


which he ſhall have next Year, is good, ibid. 
20. A Grant in the Affirmative, cannot take away a 
precedent Power, or Intereſt. 173 


21. The Grantee of the Trees by Tenant in Fee: ſim 


le: may fell them when he will, but he cannot dig 
aw-pits, or Square them upon the Ground with- 


out ſpecial Licence, | | 173, 174 
22. A Grant to F. S. that he may take all the Trees 
which may reaſonably be ſpared, is good, becauſe 
tis but executory, 174 
23. Where a Grant in it ſelf incertain is good, be- 
cauſe reducible to Certainty, by Act of the Party, 
or Act of the Law, ibid. 


24. A Grant that hath but one entire Sentence, may 


be overthrown by Part of the ſame Sentence, ſecus, 
where it hath two diſtinct Clauſes, © FFF 
25. Where that, which is not of the Subſtance of the 
Grant Secundum jus naturale, is yet of the Subſtance 
of it Secundur@#jus poſitivum, 229 
26, Where the general Words of a Grant will not 


give the Grantee power to fell Timber. 234 


27. The Grant of a Thing carries all Things inclu- 
ded, without which the Thing granted cannot be 
had, and how the Rule is to be underſtood, ibid. 

28. The Grantee of Fiſh in a Pond, hath Liberty to 
take them with Nets, but cannot cut the Banks, 


ibid. 
29. A N is not transferrable by Grant, 141 
30. How far the Law reſpe&s the Intention of the 


the Parties in a Grant, 154, 216, 275, 303, 304 
31. A Grant of all the Wool which ſhall grow up- 
on the Sheep, that the Grantor ſhall buy, is void, 
132 

32. The Grant of an Office of Learning to a Man 
utterly inſufficient, is void, though granted to him 
and his Aſſigns, or to be exerciſed by his ſufficient 
Deputy, | 148 
33- The Office of Steward of Courts being full can- 


not be granted to any other, but by the King, and | 


by him only per verba de futuro. 150, 151 

34. By what N 

35. The Offices in the Gift of the Chief Juſtice are 
not grantable for leſs than for his Life. 153 

36. A Title of Lapſe is not grantable before or after 
it falls, being an Office of Truſt, e 

37. Where the Premiſſes of a Grant may be cor- 
rected or explained in the ſame, or by a diſtinct 
Sentence, | 169, 170, 171 

38 If Leflec for Years grant his Term to commence 
after his Death, the Grant is void, 171, 174 


39. A Grant of Lands to two, & heredibus, void, 
| I 74 

40. Where a Grant is general a ſubſequent Miſtake, 
or Miſ-recital will prejudice it, ſecus, where the 
Grant 1s of particulars ſufficiently once aſcertained, 
170175 | 


ame a Patronage is ted. 152 


16. Grant of an Annuity or Warranty againſt the 


41. It is not material in what Order the Recitals be 
placed, whether the true or falſe Part of them pre- 
cede, a : Page 171 

42. Where the Grant is of a particular Thing certain 
a Miſtake in the ſame Sentence, though it cannot 
fruſtrate, may diminiſh it, ibid, 

43. Where a Grant, with a Scilicet, muſt neither di- 
miniſh nor encreaſe any Part of the Premiſles, 


44. If Tenant in Fee S. Grant the Trees, they vel 
preſently in the Grantee, as Chattels, 173 
45. The Words of a Grant ſhall be conftrucd ac. 
cording to a reaſonable and eaſie Senſe, and not 
ſtraitned to Things unlikely and unuſual, 303, 304 
45. Where a general Grant may be reſtrained unto 
particulars, | | | 276 
47. If the King grant bona & catalla utlagator in D. to 
F. S. and F. D. the Grantee of the next Avoidance 
to the Church D. be out-lawed F. S. ſhall have this 
Avoidance, whereſoever the Deed was, 303 


Grants by the king. 


Non Obſtante, 
Pardon, 

1 H. 8. c. 15. 
Pperogatius. | 


1. What ſhall be a good Grant for the King, to 
enable a Town to chooſe Burgeſſes for Parliament. 


See 


I 
2. If the Ling grant Conuſance of Pleas, the 8 
| ſhall not hold Plea of any new Action created by 
| Statute, otherwiſe tis of an old Action given in a 
new Caſe, | 48 
3. The King cannot grant to hold a Court of Equity, 
though he may grant tenere placita, for the Diſpen- 
ſation of Equity, is a ſpecial truſt committed to the 
King, and not by him to be committed to any o- 

ther, | 6 
4. If the King grant Cognizance of Pleas to be held 


before the Steward of the Grantee, it is good e- 


nough, though with the Clauſe licet Grantee fuerit 
pars. 87 


5. The King may grant a Manor, excepting the 


Courts, though they be inſeparable, 108 
6. The King grants a Manor, the Advowſon Appen- 
dant will not paſs without ſpecial Words, 127 
7. The King may grant a Thing in Action with ex- 
preſs mention of it, but no otherwiſe, 140 
8. The K ing grants all Fines, Iſſues, and Amercia- 
ments, this extends not to ſuch as grow upon Suits 
or Offences by new Statutes, 188 


9. The King cannot grant by Charter any Penal 


Law, 135, 183 
10. The King cannot grant the Office of Steward of 
Courts being full, to any other, unleſs by verba de 
futuro quando vacaverit, 


lorum, or Chief Juſtice, to two, 153 
12. The King cannot grant a Lapſe, before or after 
it falls, it 1s an Office of Truſt, 154. 


13, The King cannot grant to an Intruder upon 
the Poſſeſhons of a Lunatick, or Ideot, that he will 
not meddle with them, it is contrary to Juſtice and 
to his Office, ; SL 

14. One uſurps upon the King's Lapſe, the King 
cannot grant, he will not remove his Clerk, it is 
contrary to his Truſt, and a Wrong to the Patron, 


ibid. 
15. If the King being Guardian grant the Lands in 
Fee, tis void, ibid. 


16. The Grant of the King referring to a Thing 


not in being, or void, is void alſo, 160, 1 I 
| 1 7. 


2 


130, 151 
11. The King cannot grant the Office of Cuſtos Rotu- 
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remiis, as to the Under woods the Exception is void, 
but it æxtends to Timber only. Page 170 
18. The King my grant a Manor adeo plene, except- 
ing the Adyowlon | ibid. 
19, A Leaſe made to the Feme, and two of her Sons 
for Life, in Conſideration of a Surrender by her 
and her Husband, of a former Eſtate for Life, void, 
203, 204. 
20. A Leaſe for Life made by the King in Confidera- 
tion of the Surrender of a void Leaſe, or a conditi- 
nal Surrender 1s void, 204 
21. A Leaſe made in Conſideration of a former Leaſe 
ſurrendered, is good, though there be no actual 
Surrender, becauſe the Acceptance is a Surrender 
in Law, ibid. 
22. Where the King may ere&@ a Corporation, and 
make Ordinances for them, 210, 211 
23. Where the King erecting a Corporation, doth 
include a Power to make By-Laws, 211 
24. If the King grant Lands 21 Fuly, in Conſidera- 
tion of a Grant made to him the 10 of May before, 
and the Deed of 10 May be not enrolled till the 26 
of Faly, 5 Days after the King's Grant, yet tis 
good, | 221 
25. If the King grant ex mero motu, and in Conſidera- 
tion, &c. the Law looks only upon the expreſs Con- 
ſideration, and rejeGs the other Words, as clauſulæ 
clericorum, | 222 
26. What Kind of Conſiderations may be falſe, yet 
the Kings Grant Good, : bid. 
27. A Conſideration void in Part is void in _ 
22 
28. If the King grant Lands to Baron and Feme, and 
the Heirs of the Baron, in Conſideration of a for- 
mer Grant made by Baron and Feme, where the 
Feme had an Eſtate for Life, the Kings Grant is 
void, becauſe the Grant of the Feme to the King is 
null and void, 22 
29. Secus, if the Feme had no Eſtate at all, nor Title 
of Dower, 223, in margine 
30. And ſecus fortaſſe, if the Grant of the Feme were 
only defeaſable, „ 
31. Where, though the King be deceived in his In- 
tent mentall, yet if he be not deceived in his Final 
Intent, or in the expreſs legal Intent, his Grant 
will be good. : Os: 
32. Where, though the King be not deceived in Fact, 
yet if it appear he was deceived in the Law, or er- 
red in his Judgment, to his Prejudice, the Grant 
will be void, and why, „ 25 S0Js 42S 
33. Where the Defects of Form will not vitiate the 
Grant of a Subject, becauſe they are only Preroga- 
tive Forms, = 229, 230 
34. The King grants Lands, reciting them to come 
to him by Attainder, Cc, or to be worth 20 J. per 
annum, and they came by Purchaſe, or are worth 
40 J. tis void, 230 
35. A Grant by the King, pro erectione Collegii, or ad 
effectum, makes a Condition, 231 
36. King grants all his Lands or Tenements in D. 
without mention of Quantity or Quality, it is good, 
| tOlAs 
37. Nothing of Prerogative paſſes in the Kings Grant, 
without expreſs and determinate Words, 243, 244 
23, Where the Kings Grant ſhall be ſo conſtrued, 
that all the Words may take effect, 302, 303 
39. The King grants an Advowſon in Groſs, as Ap- 
pendant, nothing paſſes, 323 
40. The King grants a Manor eſcheated in tam am- 
plis modo & forma, the Advowſon Appendant paſles 
without nainung, 323 


1% If the King grant the Lands and Under-woods j 
expreſly, exceptis omnibus groſſis arboribus, boſcis & ma- 


41. If the King have one or more Avoidances of an 
Advowſon, as in Groſs, and the Reverſion in Fee, 
as 1 and then grant the Advowſon as Ap- 


pendant, no more of that Advowſon paſſes than 
was Appendant, 


| Pape 32 
42. If the King grant the Manor of D. in D. * _ 
paſſes than was 1n D. ibid, 
H. 
Habendum. 


I, * grants one Thing in the Premiſſes, a- 


bend. una cum another Thing, which is neither 
Part of it, nor Appendant to it, that mentioned in 


the Habendum will not paſs, IGL 
2. The Habend. we alter, abridge, or fruſtrate that 
which is expreſſed in the Premiſſes, 170, 171 
3. Lands given to A. and B. babend. A. for Life and 
after his Deceaſe to B. is a good Habend. 172 
4. Lands to two, Habend. one Moiety to one, the other, 
to the other, Good, ibid. 


5. A Grant of the Manor of D. to or by the King, 
Hab. cum Sale, is void for 5. | 23 
6. The Eſtate may be limited before the Hab. but tis 
properly the Office of the Hah. | 275 
7- An Eſtate limited by the Habend. to one not Party 
to the Deed, void by Way of Eſtate, may be good 
by Way of Remainder, 313, 314 
8. A Leaſe to A habendum & prædicto A. & B. ac qui- 
buſdam C. &. D. pro termino vite eorum, & alterius eo- 
rum ſucceſſive, diutius viventium, cannot be good to B. 
C. D. by Way of joint Remainder, becauſe of the 
Word ſucceſſive, nor by Way of Succeſſion, becauſe 


of the Incertainty, who ſhall take firſt. 313 
Heir. 
I. The ſeveral Senses and Acceptations of the Word. 


N L 
2. He that taketh as Heir, Male or Female by De- 


ſcent, muſt be Heir, and alſo male or Female to 
have both Words verified in him, 3135 


3. Warranties and Eſtoppels deſcend upon the Heir 


general, and not upon the Heir in Gavelkind, Bo- 
rough Engliſh, or by Paſſeſſio fratris, 31 
4. The Heir general ſhall take Gavelkind, or Bo- 
rough-Engliſh Lands, that go by Way of Purchaſe, 


though he cannot take them by Deſcent, ibid. 
5. The Difference between the C arge of the Heir up- 
on a Warranty, and upon an Obligation, 25 


6. The Heir of him that dies in Execution is no far- 
ther chargeable, | 
7. If one grant in Rent charge without ſaying pro ſe 
& beredibus, the Heir of the Grantor is not charge- 
able in a Writ of Annuity, 58 


8. How the Heir may be ſaid to be eadem perſona cum 
anteceſſore, 130 


9. A Reſervation to the Heirs firſt omitting the An- 
ceſtors good, | ibid. 
10. The Grant of an Annuity or Warranty againſt 
the Heir firſt, omitting the Anceſtor, void, ibid. 


11. A Covenant by the Anceſtor that the Heir ſhall | 


ſtand ſeiſed, void, 313 
12. The Heir ſhall not have the Emblements ſowed 
by the Anceſtor, 132 Emblements, 2 
13. Debt brought againſt the Heir who aliens the Aſ- 
ſets, and then a new Writ is brought by Fournes, 
Accounts, Quere if the Heir be chargeable in re- 
ſpe& of the Aﬀets, at the Time of the firſt Writ 
purchaſed, | 243 

| 14. Where 
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14. Where the Heir ſhall take by Way of Remain- 
der, becauſe he cannot take in Poſſeſſion, 314 
15. The Difference between Lineal and Collateral 

Heirs as to making their Pedigree, and being barr'd 


by Fines or Attainders, 333, 334 
Heriot. 

1. By Law is Optimum Animal, 60 

2. 'The Lord if he will may take the worſt, ibid. 


3. If the Lord avow now generally for a Heriot with- 
out ſhewing what the Heriot ſhould be, whether 
Beaſt or other Thing it is inſufficient, 176 


High Commiſſion Court. 


1. May examine Inceſtuous Marriages, and enjoin 
Penance for them, "bs 181 
2. Though there be cauſe for a Divorce a vinculo ma- 
trimonii, yet they may divorce the Parties only, 4 


menſa & thoro, 171 
Pusband and Wife. 
See Baron and Feme. 


* 


I. 
Indemptitate Nominis. 


1. Here it will lie, and where not, 330, 331 
W . 


Jeolails. 
5 32 H. 8. c. 
See 18 El. c. 14. 
Ke-pleader. 


1. In Debt for Rent, the Leſſee pleaded that the Lord 
intravi, Which is inſufficient, but Iſſue joined een 
ore 

326 


: . 


it, the Defendant had a Verdict, and there 
Judgment, 858 N | 


2. John brings an Action of Debt upon a penal Sta- 
tute, tam quam, the Defendant pleads non debet Fo- 


hanni, where it ought to have been dicto Domini Regi 
S Fehanni, and alter a Verdict, the Court allowed 
the Exception, becauſe the Statute of Jeofails ex- 
cepts penal Statutes, 5 


— 


for the Day and Year of loſing, finding and 
; 2 6 


Converſion, when it is aided, 16 
4. If the Defendant juſtiſie by Force of a Cuſtom, 


and the Plaintiff join Iſſue, de injuria ſua propria abſ- 
ue tall cauſa, this is unformal, but holpen after a 


erdict, „„ 


5. Want of Pledges are not holden, 101 


6. If Iſſue be join'd upon a Thing which either is in 
Law not poſſible, or not iſſuable, the Verdict upon 


it is againſt Law, and not holpen, _ 112, 113, bis. 
7. Secus if only Part of the Iſſue be impoſſible. 117 
8. If the Iſſue as it is joined be uncertain and confu- 
ſed, yet a Verdict upon it will help it. 113 
9. If Iflue be joined upon Detinue of Charters plead- 
ed by the Feoffee in Bar of Dower, Quere if it be 


aided by Verdict, bbid. 
10. Verdi&t upon an Iſſue larger than needs makes 
it good enough. | 119 
11. Verdid in the Debet & Detinet, where it ought to 
be in the Detinet only is not aided, 


272, 282 


ny L es e 8 ah 
3. A Declaration in a Trover and Converſion with 
Blanks 


| 5. Where it ſhall not ſupply the Defe& of the Plea. 


12. Want. of a Bill is aided, though the Words be 
Want of an Original, Page 130, 264, 281, 282 
13. If Iſſue be joined upon the novel Aſſignment and 
a Verdict, though the Declaration aſſign no Place 
at all, it 1s holpen, | 


nothing to the wounding, and obtain a Verdict, yet 
he ſhall have Judgment, for as to the wounding it 
is but Diſcontinuance, which is holpen. 187 
15. If Iſſue be joined upon an Award of Preſentment. 
8 . . ent, 

and it be found for the Plaintiff, now if the Plain. 


fuch a Breach may not be traverſable) he can have 
no Judgment, notwithſtanding the Statute of Jeo- 
fails, : 19, 198, 233 
16. A Writ contains an Ejectione dere and traverſe 
of Aſſault and before, and a Verdi& is obtained 
Au if it be ien 249 
17. If the Writ of traverſe be againſt three, and the 
Count againſt two, without a ſimul cum tis aided 
after Verdict as no original, 251 
18. If by the Plaintiffs own ſhewing it appear he hath 
no Cauſe of Action for Part, the Writ which ought 
to have abated, is holpen after Verdict, 281, 282 
19. Faults that are curable, are as well aided where 
they appear by Confeſſion, as otherwiſe, 283 


aided, and what not, 282 


was within 32 H. 8. c. 281 


Amplication, and Intendment. 


1. Where it ſhall ſupply the Want of an Averment 
in a Declaration, | ; 


2. Where it ſhall be ſufficient to make on Eftate oa 
| 1 798 . | 
"By 


f | 30, 32 
here it ſhall ſupply the Defe& of a Writ, 5r 


4. Where it ſhall ſupply the Defect of a Verdict. 55, 


l Fg . 56, 98, 312 
5. Where it ſupplies the Defe& of an Office, 38, 73 


F 93 
Incidents. 


1. The incident Poſſiblity of the Widows Eſtate ſtands 


as long as the Husbands Cuſtomary Eftate, 181 
2. The collateral Incidents to Eſtates will nor extend 
to Copyholders, without a ſpecial Cuſtom, 215, 


216 
Indictment. 


1. When an Alien Friend is indiGted of High Treaſon, 
how the Indictment ſhall conclude, 27 


Inkant. | Vide W. 2, c. 5. 


1. If an Infant deliver Money with his own Hand, it 
is but voidable, and to be recovered by Action of 
Account, d 77 
2. Infant more favoured at Common Law than a Feme 
Covert, and why, wal SC 9 
3. If an Infant fail of a Record in an Aſſize, he is no 
Diſſeiſor within, W. 2. c. 21 95, 96 
4. A Deviſe by an Infant to charitable Uſes is not 


wi | | | #236 
5. An infant may ſuſſer a common Recovery, at the 
"Diſcretion of the Court, 190 


6. An Infant in ventre ſa mere, may be vouched, 222 
7. An Infant levies a Fine to the King, and declares 

the Uſe of it by his Deed, he is bound, 224 
8. The ſeveral Ages of an Infant how efteemed, 224 


9. Where the Cuſtom, that an Infant may make a Fe- 
offment, {hall be good, and where not, 225 


| 10. The 


14. If the Defendant juſtifie as to the Battery and fy | 


tiff have not alledged a Breach or a Refuſal (yet 


20. Where, and what Variance from the Regiſter is 


21. A Verdict between the Defendant and Vouchee _ 


aided by 43 Elix. c. as a Limitation or Appointment, 


* 
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10. The Law, which allows a Fine leviel b an In- 2. Inductidn is a4 tem un Act ah (OS ye 3 N 
fant, allows him likewiſe to declare the Vſes by Temporal Courts, b Sa a triable " App 


his Deed th | 234 | 3. Inſtitution cannot be queſtioned in thi | 
He Am Infant ſhall not have his Age in a Writ of Court after Induction, ann 2 8 . 5 
Partition brought upon the Statute, 179 | 4. Biſhop br Arch-biſhop may grant a Warrant for 
12. An Infant cannot be a Juror, 3 Induction out of their Dioceſs, ibid. 
13. An Infant bong Tenant in a Writ of Right ory $. Inſtirution may be upon Condition, by the Pope 
his Age, the Defendant replies that he was ſeiſed | according to the Gloſs, 145 
till the Tenant diſſeiſed him, and traverſes the De- | 6, Or for a Time, 53 
ſcent, | - | 266 | 7, Inftitution and Induction of a meer Lay-Man is 
14, Infant en ventre ſa mere, how reſpected. 349 | not a Mong (6 149 
8. Inſtitution for 18 Months without InduQtion will 
Inkozmation. make a ſufhcient Plenarty againſt the King, to pre- 
x vent a 1 * | | 150 
: di Upon a direct Patronage in the King, thert can 
See 31 Eliz. wr, 3 be 4a 1 againſt him wirhbur ideen I 54 
3 1. Two Informations cannot be exlitbited by one. "InduBion, Bl x a e . be 
4 Man for the ſame Offence, 3 | 209 | 11. Where and to what Intents a wrongful Collation 
9 2. Where two ſeveral Perſons exhibit ſeveral Infor- by the Biſhop may be ſaid to make a full Incum- 
mations againſt the ſame Perſon in the ſame Day, bent, though the Patron be not out of Poſſeſſion 
upon the ſame Statute, and for the ſame Offence, | ani to What hot. ET. ud 
both ſhall be barred, . I 8 : | 7 
Information upon 28 Eliz. for Recuſaney, may be | . e. ; | 8 2 
5 in the Court of Common Pleas, K 287 1 See Baron and Feme. 
4. The Informer muſt conclude with a Demand, and Ante ndinent. See Conſtruction of Law. 


if that Demand be incertain or inſufficient, the In |: Jnteſtate See Adminiſtr atoz. 


AF formation is inſufficient, | 245 
= . Where an Information of Forgery of a Leaſe needs Jointure 
1 but Mention one Particular; and leave the reſt ge- | | 5 
3 neral, and where not, | : 272 |. | „ 555 3 
3 6. Where the mentionihg of the Particulars ſhall | . Where a Woman cannot accept of a E. 
7 vitiate the whole Informatibn of Forgery, if any | made during Coverture, but muſt of Neceſſity be in 
4 one of them be untrue, | : 14 df another Eſtate by Remitter, | 71 
E |. 2» How . gage refuſal of a Jointure comes 
4 | properly in Iſſue, 17, 104 
I Innuendo. 13. A Fine to the Uſe of a Stranger for Life, the Re- 
3 | os | mainder to his Wife for a ſointure is. no good 
See Action upon the Cale fo? f 38 though the Stranger die before the Huſ- 
Slander. x, 2, 3. ak . 151 
Fo EY 4. Cannot be made for the Life of another 153 
1. Innuendo ſhall not enlarge or aſcertain the Perſons | — ; 
or. Matter of Action, 2, 3z 6, 45, 26 Journi eg Accounts. | 
Inquiſition. | l See Heir 13. 5 
Ofce. | Jointenants. 
See ; * | 
q  Cliemlifter. See Conſtrurtion of Law, 
4 1. The Inquiſition doth but find the Kings Title, not 33 | = 28 
4 . though Delay be uſed in the finding of | !* Baron and Feme, and a third Perſon putchaſe 
it the King ſhall not be prejudiced, 347 jointly, the Baron aliens the whole, he and his 


Wife die, the third Perſon furviving ſhall have an 


Aſhze of all, | 


P | | 2. If they make Partition, the Warranty annexed to 
Jurollment. their Eſtate is deſtroyed at Common 44 — 
1 e 15 
; ; Saf 3. 1 Wade ges bo 1 m_ and their Aſſigns, the - 
Bargain and Dale | Ugnhment mum 2 joint, ibid. 
See 2 — : 4. Joyntenant cannot be diſſeiſed by his Fellow with- 
4 | arcogni zance on an actual 82 5 | 120 
I | | 1 SH 5. If 20 Acres be granted to two, ſcilicet 10 Acres to 
3 | | | 5 one, and 10 to the other, the ſcilicet is void, and 
1. How the Invoice of a Dos 4 the King Ham they are tilt ee, . 4 ; 172 
elate, ſo as to make a good ideration, and to 6. Where joint Defendants may fever in their Pleas 
avoid Incumbrances, 221, 222 and where not 4344, 265, 249, 250 
i 2. A Grant to the King doth not take Effect, by, or x | W 
from the Inrollment, but from the firſt Act, and Iſſue 
muſt be pleaded accordingly. e l 


5 F '£ mb 
nſants 5 | 2 eokails. 

| g $ See « Kepleader. 
See Conltruetion of Taw, f ; Traverſe, 


1. How it comes fo be joined upon demand of the 


! 1 d ©: d | Rent- | | | 
Inſtitution an In union, 2. Join't upon one Point will help rhe inſufficient 
1. The Church is full by Indu&ion, 13 leading of the Pein collateral, bid-” 


Ws" 


: - 3. — - 4 —_ * — 8 3 4 i” * 2 82 - * *» —_ * * : gy —— 
I” 7 —— . ——J om mu or oxy ow u.n.Lcłr 2 K— K — ů⁵w. ,- — — — — . ꝰ—3—Ij ⁊ßIäl—— — — —— — , ——  w__ —— — —— — —— 
4 
< 


Ch 
6 


fn 


— cr 


___ 


— * —— = 2 1 CO nEI » . — > - ” 
ic Er ies Hs — — — 2 — 
k 0 
* 


dy De injuria ſua propria abſque tali. cauſa, 


I 


. 2 . , 


3. If when the Houſe is down an Aſſize be brought for 
Eſtovers appendant, the Tenant may plead the 
grand Iſſue Nul tort, Nu! difſciſin, and give the ſpe- 
cial Matter in Evidence, 35 

4. Where it, may be joined in the Disjundtive, 49 
5. If the Plaintiff rake Iſſue upon a Plea in Bar, 
which is no Bar, as Acceptance of a new Bond in 
Satisfaction of the former, and be non-ſued, and 
a Verdict paſs againſt him, Quere whether he ſhall 
have Judgment notwithſtanding, as upon Na 5 

| 9 

6. When mollo & forma in the Iſſue is not material, 


, ; 1 3 : 73 
5. When a Juſtification is made by Force of a Cuſtom, 
the beſt Form of joining Iſfue is to Traverſe the 
Cuſtom particularly, and .not the Cauſe generally 
8. If Iſſue or Demurrer bè join d upon the Plea 
Ins darrein continuance, this is a Waiver of the firſt 
Plea, if it were to Iffue, not ſo if it were a . 
rer, 3 | I 
9. The Form of joining Iſſue for Trial of a Cuſtom 
'1n London, | 
10. General Iſſues need no Inducement in Pleading, 
10 
11. How it comes to be join'd upon the Refuſal, or 
Acceptance of a jointure, 4 
12. May be joined upon the Traverſe, ©: ma 
13. The Subſtance of the Iſſue muſt only be 8 
| „ = © 105, 10 
14. Where only the Subſtance of the Iſſue is found, 
it is good. See Verdict, . — 
15. The Reaſon why the general Iſſue is always preſ- 
| ſed, where it may be had, TY 127 
16. The Form of Proceeding when an Iſſue is joined, 


triable in the County Palatine of Durbam, 138, 


| | ee. 
17. Where rns the general Iſſe is diſadvanta- 
gious in PRadthg, RO 103, 104, 166 
18. Where, and in what Actions the joining Iſſue upon 
the Iſſue tendred ſhall greatly endanger the Plain- 
tiff, | 
19. Where Iſſue is well joined upon a Fraverſe, ſeem- 


ing larger then the Plea, 117 


20. Nil debet is a good Iſſue in Debt upon 2 E. 6. for 
Tythes, : 2418 
Judges oz Juſtices. 


I. ſeveral Judges ma out of Term Time take a Re- 


cognizance 1n any Part of England. 196 
2. Allegata & probata to the Judge and Jury, how they 
differ, h x: 5 223 
Judgment. | 
Erroꝛ. 
Sen 5 
„Falle Judgment. 
1. If the Leſſee of Tenant in Common bring an E- 


jectione firme for the whole Land, yet he ſhall have 
Judgment for that Part which belonged to. the Leſ 


for, 120 


2. When judgment is given againſt Baron and Feme, 


for Words ſpoken by the Feme, both muſt be in mi- 


ſericordia, | 127 
3. Where Judgment in a Quare impedit ſhall be to a- 
ward a Writ to the King, 118, 119, 126, 127 


4. Where ſeveral Informers ſhall be both barred for 


Want of Precedency to attach the Suit in either, 
and the Court ſo inveigled, it can give Judgment 
for neither 
5. If after Aion brought againſt Baron and Feme the 
Feme die, (though it be after Verdict) no Judg- 


ment can be given 129 
6. The Form of a judgment in a quod permittat, in 
ſpecial Caſes, | 131 | 
l 4 | 


. 
— 


39 in margine 


76 


85, 87 


198, 199 


5 


128 Information. 2 


thence, | 


71, 104 | 


| 


| 


7. Where Judgment may be given in the Exchequer 
upon the Trial of an Iſſue joined there in the 
County Palatine of Durbam, and a Certificate from 
| „ r Pageet3s, 1 
8. In a Bill of Debt the Plaintiff 4 of id 
Bonds, the Jury find that one Bond vas not yet 
due, and Aſſeſs Damages and Coſts intire, yet upon 
Releaſing of the Damages and Coſts, the Plaintiff 
may have Judgment for the other two Bonds, Quære 
if it had been by Original, 178 
9. Where in Debt the Judgment may be to be bar- 
red for Part, and to recover Part, 206, 207 
10. If an Executor plead Plainment Adminiſter and 
after relinquiſh the Iſſue, and confeſs the Action, 
the Judgment ſhall only be de bonis teſtatoris, 
: ; BEA 178 
11. In an Action for Reſcue of a Debtor, which may 
be either bi & armis, or upon the Caſe, or general, 
and applied to either, the Judgment muſt preciſely 
follow the Original, and be ſuitable to it, 180 
12. Judgment againſt an Executor in Covenant bro- 
ken by himſelf muſt be de bonis teftatoris, 188, 
| | | 28 
13. In Audita quetela is to be diſcharged of esel. 
8 LY . 3 
14. In Ejectione firmæ is to recover the Term and Da- 
mages, . | 5 
15. And may be ſo given, though the Leſſor being 
ſeiſed in Right of his Wife die before, ibid. 
16. May be given for Damages only, where the Term. 
is expired, SF . 328 
17. May be reverſed for Part, and ſtand good for 
the reft, when Damages be ſeveral, though Coſts be 
intire, . 5 . | 
18. Shall nat be arreſted for Miſ-pleading a Point dt 
lateral to the Iſſue, | 
19. Shall be arreſted after Verdict, if it appear to the 
Court, that the Plaintiff had no Cauſe of Action. 
. 15 . 14, 128, 199 
20. Shall not be given for the Plaintiff upon an in- 
ſufficient Barr, if the Replication be inſufficient 
too, and ſhew no Title, 14, 128 
21. In a Warrantia Charte, binds the Land from the 
Teſte of the Writ, | 0 22 
22. Upon Voucher binds the Lands only from the 
Time of the Voucher, | 23 
23. In a Warrantia Charts, Writ of Meſne, or Dow- 
er, where the Heir pleads Detinue of Charters 
may be given preſently with a Ceſſet Executio, 39 
24. In an Aſſize for Eſtovers may be given to recover 
Seiſin and Damages, though the Wood be grubbed 


UPs.. | | 
25. In a Writ of Raviſhment of Ward though . 


Verdict be conditional, yet the Judgment cannot be 
ſo, but the Plaintiff muſt make Election preſently, 
| $ 
26. In a Replevin for the Avowant is not to 3 
the Rent, but to have the beſt reſtored as a law- 
ful Diſtreſs, and not to be replevied, 6 
27. In an Action of Debt for an 100 J. if the Plain- 
tiff declare Part for Rent, and Part for Penalty, 
the Judgment may be likewiſe divided, Part for 
him, and Part againſt him, ITE : 
28. May be reverſed quoad ad judicaticnem executionis, 
only upon the Elegit, „%% IND - 
29. In an Avowry Part for Rent, Part for Penalty, 
the Judgment of Return may be, though: but Part 
be for the Avowant, and the other againſt; him, 

I 
30. The Form of Entry of a Judgment in a Raviſh- 
ment of Ward againſt a Feme Covert, and others, 
where the Baron was found not guilty, 101 


31. The Ie in a Raviſhment of Ward may be 
conditiona 885 


. i 3 

32. Where a Writ of Deceit and Error may both lie 
upon one Judgment, | 218 

. 33. Where 


Fa 


0 
S . 


I 


— 


= ; 


3. Where judgment is obtained againſt one Defen- 

dant in Trover, and after Judgment there is a 

Nolle proſequi againſt the others, what the Conſe- 

uence of it is, 70 

34. Where the Judgment in a quare impedit, &c. ſhall 

be to have a Writ to the Biſhop, notwithſtanding 

the Church ſeem to be full of Record, 193, 194 

35. The Form of the Judgment may ſtill be kept 

where the Court ſees there can be no Fruit of It. 

| 194 

36. Where and in what Coſts a Man may have Jude- 
3 f . ; 

ment, without conviting the Defendant of a Wrong, 

| 198, 199 

37. If a Writ be brought, containing both an Eje#ione 

me and a Traverſe of Aſſault and Battery, 

Quere, if any Judgment may be given after Verdi, 


, 
38. Burning in the Hand is no Part of the Judgment 
in an Appeal, „ 
9. How the Law ſtands at this Day as to the Burn- 
ing in the Hand of Clerks in Orders, ibid, 
Jurisdiction, 
Courts. 
"BEE 3 
Prohibition. 


1. The Spiritual and Temporal is bounded by the 
Ring, | Lien | 17 
2. A Cauſe judged by the Court, that hath no Juriſ- 
diction of the Cauſe, is utterly void, & coram non 
judice, | 8 
A Precept to Arreſt from an illegal Court vill not 
ſave the Officer from an Action of Falſe Impriſon- 


ment, | | 63 
Juroꝛs. 


See 
Attaint. 


1. If the 22 come out of two Counties, they 


muſt be ſworn firſt one of one County, then another 
of another, or it is Error, 330 Challenge. 2. Fudge, 


Jure Patronatus. 


Enqueſt. 
See , 
Ordinarp. 
| t May be awarded where one only Preſents, 243, 
| | 318 
2. Doth not ex vi termini, preſuppoſe two Parties like 
a Furis Utrum but is like a Quo Fure. 118 


3. Though a Verdict be but by an Enqueſt of Office, 


yet if the Ordinary Preſents according to it, he 


cannot be made a Diſturber, though the Verdict be 
Falſe, | 118 


4 'The Ordinary may Preſent quite contrary to the | 


Verdict, ſs vult, 318 
K. 
Ring. 
Gꝛants ok the Ring. 
Pꝛerogative. 


de L 23 H. 8. Diſſolutions. 
33 H. 8. Treaſon. 


. HT reſtrain any Part of the Sheriffs Power. 


IJ 


| 


2 þ 


2. What ſhall be a good Grant from rhe King, ro 
enable a Town to chooſe Burgeſſes of Parliament, 


d | 14 
3. The King may enable a Town not Corporate to 
chooſe Burgeſſes, 5 


15 

4. The King mer by Ordinance ere a Fair, Mar- 
ket, Warren, 5 or Forreſt, without granting it 
to any, ; ibid. 

5. His Letter and Meſſage denied by the Judges, 16 
6. His Letter to the Judges allowed to enable an In- 
fant to ſuffer a Common Recovery, — 8 
7. Cannot Licence or Diſpence with malum in ſe. 
149 

8. His immediate Power is not reſtrained by ſuch Sta- 
tutes, as authorize inferior Perſons, 146 
9. The Power and Operation of his general or ſpe- 
cial Pardons, 76, SI, 82, See Pardon 
10. The King is the Head of the Commonwealth, and 
5 Reformation of all general Wrongs belongs to 
im, | 81 

11. He is the indifferent Arbitrator in all Juriſdi&ions 


Spiritual and Temporal, and it is a Right to his 


Crown to declare their Bounds, 17 
12, His Eccleſiaſtical Authority is one of thoſe Flow- 
ers, que faciunt coronam, | 143 


13. All Acts Juſtice and Grace flow from him 146 


14. The King is never ſuppoſed by Law to be ill af- 
| fefted, but abuſed or deceived, 155 


15. He is Centrum & Stabilimentum Fuſtitie, - 1354 


16. Eadem præſumitur mens Regis, que eft juris, & que 
eſſe debet præſertim in dubiis, 154, 155 


17. His Certificate of a Matter of Fact received for 


a Proof, without Execution, 21 


18. It is lawful for any Subject to Petition the King 


220 
19. In what Manner the Petition muſt be, which is 


exhibited to the King againſt a Sentence given by 
the Lord Chancellor, 229 
20. The general Intereſt, that the People have in the 
King and his Rights, is the Reaſon why the Law 
accounts all Statutes, which concern him, general 
Statutes, and takes Notice of them, though they be 


not pleaded, 220 

21. The King and the Commonwealth make but one 

342 

22. Ceſſa regnare, ſi non vis judicare, I 55 
Kings Bench, 


1. Is a Fundamental Court, and as ancient as the 


| Kingdom it ſelf, 63 
2. Its Courſe for the Time of entring Bail, See Bail, 


3. A Certiorari from this Court to an inferior Court 


removes the very Record it ſelf not fo in C. B. 


135 

4. Where the Form of Entries of Judgment in this 
Court. was changed at the Requeſt of the Plaintiff, 
8 | 200 


L. 


Laches. 


1. Of ſuing Livery ſhall not prejudice a Lunitick. 


137 
2. Of finding an Office ſhall not prejudice the King, 
. 347 

Lapſe. 


| 1. The Patrons Title continues againſt Ordinary, and 


againſt the King, till Lapſe executed, 152, 154 
2. Is not grantable, neither before, nor after it fall, 


| | 154 
E 3. The 
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4. If the Ordinary die after Lapſe, the Executor ſhall 


| 9. If the King preſent by Lapſe, this doth not ſever 


3, The Title of Lapſe is rather an Adminiſtration, 
than an Intereſt. Page 154 


1 


not have it, Quere, whether the King or Motropo- 
litan, BD | ibid. 
5. It is an Act and Office of Truſt repoſed by Law 
in the Ordinary, Metropolitan, and King, ibid. 
6. The Collation for Lapſe is in Right of the Patron, 
and will ſerve him for a Poſſeſſion in a Darrein 
Preſentment, 5 | ibid. 
7. If the Clerk continue inftituted 18 Months, with- 
out Induction, yet no Lapſe incurs to the King, | 
Aid. 

8. Where, and in what Caſes the bringing of a Qua- 
re Impedit againſt the Biſhop, ſhall prevent his Title 
to collate by Lapſe, and where not, 200, 201 


the Advowſon from the Manor, 182 
10. If the Biſhop collate N yet this makes 
ſuch a Plenarty, as ſhall bar the Lapſe of the Me- 
tropolitan and King, ibid. 
"Confiruction of Law. 
See 1 
(Wager of Law, 


1. Civil or Admiral, which gives Power to the Ma- 
ſter of a Ship to pawn it in Caſe of Neceſſity, held 
reaſonable, I2 


2. Lex non curat de minimis, as the odd Hours of the | 


| Year, or odd Farthings of a Sum, $8 


3. Lex non cogit & impoſſibilia, ſed impotentia excuſat le- 
6 


gem, how to be underſtood, 


9 
4. Laws are artificial Creatures, and like natural | 


Ereatures effect their own Conſervation, _ ibid. 
5. The Scenes the Law 1s to preyent Suits, and to 
provide for the Right, and the Means of produ- 
eing it, „ | P, 
6. What Kind of Subtilty is allowable in the Law, and 
What not, „% $$ $73. 364 
7. New Inventions in Law are like new Natures, 
which may not be created, except, they may ftand 
with jus commune, Which is natura univerſa, 154 
8. Politiæ Legibus, non Leges Politiis adaptande, ibid. 
9. Actus Legitimi non recipiunt modum, 153 
10. What Means the Law hath appointed for the re- 
ducing of thoſe Things to a Certainty, which are 
4n themſelves uncertain. 174 
11. Where the Expreſſion of the Party is no more or 
leſs then the Law ſhould have ſaid without him, 
there the Expreſſion of the Party is void, 208 
12. The Rules of Law muſt not be guided by the Im- 
providence of others, | . 218 
13. Fiction of Law is never to be admitted where 
Truth may work, 


— * * 


2. How a Leafe muſt be conſtrued _—_ 19 
doubtful in the Limitation of the 'T aN 1 28 


e 
3. What Words amount to a Leaſe, 35 
4. If a Man leaſe the Profits of a Court for Years 
rendring Rent, and the Leſſor releaſe all the Ser. 
vices, the Rent is diſcharged, 5 
5. The Leſſee muſt pay the Rent, though the Land 
be extended before the Day, if the Librate be cxe- 
cured after, 82 
6. If a Leaſe be made from the making of the Leaſe 
it takes Effect the ſame Day, whether it be dated 
or no, : | I40 
7. Leſſee may be reſtrained by Condition not to 
alien, ſecs, if the Leaſe be to him and his aſſignes, 
8. A 2 for ſo many Years as F. S. ſhall 2s; 7 
ood, I 
9. Leaſes of Houſes in Cities, and belonging 5 
Churches, are not ruled by the Statutes of T1 8 
or 11 El. but by the Statute of 14 El. 4869 


Lect. 


1. A Preſentment that doth not alledge the Offence 
to be within the ſuriſdiction of the Court perhaps 
is good enough, if the Truth be ſo, yet it is not ſo 


full and perfect, Ideoque cave, 129 
2. In a Leet the Jury muſt amerce, and others may 
affer it and mitigate it, ibid. 


3. He, that juſtifies the Diſtreſs for an Amerciament 
in a Leet, muſt of Neceſſity in Pleading alledge the 
Offence to be done within the Juriſdiction, bid. 

4. Railing, if it be out of the Church, is puniſhable 


in the Leet, | 247 
Legacy. 
= Chancery. 21, 
SCC 3 
Prohibition. 
Libel. 


1. May be in a Letter, and though ſent to the Party 
ſealed, yet tis puniſhable in the Star Chamber, 
f | 5 62, 215 

2. Cannot be complained of by any, but by the Par- 
ty grieved, — ACS 
3. Cannot be juſtified in the Star Chamber, though 
the Contents be true, ſecus, in an Action upon the 
Caſe, | 75 253 


Livery and Seiſin, 


711 
14. What ſhall be eſteemed Fictions of the Law, and 


: 222, 223, 338, 339 | 
15. Where the Law will rather tollerate a Miſchief, 


what not, 


even againſt the Law of Nature, then a general In- 


conveniency, 224 
16. Where the Law of Nature ſhall prevail againſt 
the Law of Equity, 22 


17. Some Preſumptions of Law are ſo violent, as 
though they be falſe a Man cannot aver againſt them. 


297 
-Loaſe,:Teoſſoz, Leſſee. 
c Deed, © 
Surrender. 


1 017, eie WHT eln : 
1. Where a Leaſe once defeated or avoided ſhall ne- 


ver miſe again, 7 


f 
s | 


1. Muſt paſs a Preſent Free-hold, and cannot com- 
mence in futuro, 171 

2. If a Leaſe for Life be made, Habendum from Mich. 

next, this is void, and Livery by an Attorney af- 
ter Mich. will not help it, ſecus, if the Leſſor him- 


ſelf make Livery, _ 341 


1. Though neglected by a Lunatick, ſhall not pre- 
judice him, 2" 17 
2. The Heir within Age, knighted after the Death of 
his Father, may ſue Livery preſently, Sed Quare, 


| 


| z. The King is not bound to give Livery to the Heir, 


nor his Bargainee, until Oath of Supremacy taken 


by the Heir, 74 


4. If Land deſcend to two Parceners, whereof one is 
'a Nun | How's the other Siſter cannot enter into 

her hal 

| I 


without Livery, nor ſue Livery in her 
Siſters 
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z. *Tis Maintenance in any other, not concerned in 


6. How it differs from Champerty, 


L 


56— — 


— 


2 


Siſters Name, for the whole, without her Perform- 

ing of due Ceremony, Page 74 
5. How far a ſpecial Livery ſhall extend, 
6. The Form of a Special Livery, and how far it 
uſeth to diſcharge, | 90, 91 
7. A Special Livery or the Tender of Livery, by the 
Heir knighted within Age, diſcharged all mean 
| Rates, | 94 
8. The Heir of the Bargainee, who dies before In- 
rolment, ſhall be in Ward, and muſt ſue Livery, 


= Tondon. 


1. Hath a Court of Chancery by Act of Parliament 
| 6 
2. The Sheriff of London is known in Law to be _ 
Perſons, þ „ 
3. A Return of a Venire, by one Sheriff of London 
is naught, and not holpen by the Statute, ibid. 
4. Cannot try ſuch Cuſtoms as directly concern their 
own Corporation, by their own Certificate, . $5, 
| | 6, 87 


5. A Deed inrolled will not bind the Wife like a 


Fine, by the Cuſtom of London, unleſs ſhe be exa- 
mined, | 225 
6. The Cuſtom for Executors of Free-men to give 

Bond in Court of Orphans, as well as the Spiritu- 

al Court, or otherwiſe to be committed, is good, 


BY 247, 
7. The Cuſtom extends to Widows of Free-men, 


3. Puniſhed in Treſpaſs for hurting a Man, 134 
4. A Deviſe by a Lunatick to Charitable Uſes, not 

aided by 43 Eliz. | 136 
5. The Eſtates and Perſons of Idiots and Lunaticks 

by Law intruſted to the King, 155 
6. See Grants of the King. | 13 
7. The Lord of a Manor cannot grant the Cuſtody 


of Copy hold belonging to a Lunatick, without | 


ſpecial Cuſtom, 216 


8. Where the Lord of a Manor makes ſuch a Grant, 


no Intereſt is gained, but the Action muſt be brought 
in the Lunatick's Name, | 215 
9. If a Lunatick levy a Fine to the King and declare 
the Uſes of it, by his Deed he is bound, 224 


M. 
Maintenante. 


1. IT is not Maintenance to ſollicit others Cauſes. 
unleſs it be done for Maintenance and Money 

laid out for Maintenance, 67, 68 
2. It is not Maintenance for all the 'Tenants of a 
Manor to join together in Defence of a Cauſe, that 
concerns the Title of all, though one only be ſued, 


92 
the Title to join with them, | ibid, 
4. Where the Maintenance of a Title purchaſed upon 
a caſual Match is punuhable in Star-Chamber, 


I15, 116 


5. There 1s Maintenance lawful, and unlawful, 11 7 
ibid, 


ibid. | 


122, 136 


= | 


_ ibid. | 
Lunatick. 153. 
1. Not prejudiced by Laches of ſning Live 137 
2. Not —— for Killing a Man, ks 95, 134 


| 2. If the General Iſſue be pleaded, the Plaintiff may 


| 


8 1 * 
— — 
M . . 4 


Mandamus. Sce Office, 
..» Manoz. 


1. Cannot be granted, excepting the Courts, nor can 
the Leſſee of a Manor ſurrender the Courts fer 
they are Incidents inſeparable, Page 108 


5 Marriage. 
See Baron and Feme. 


Marchal. 


(Conſtable 
- Yee and 


( Marſhal, 
Maſter. 


I. Of a Ship hath Power to pawn it in Caſe of neceſ- 
ſity by the Civil Law, not ſo by our Law, 12 
2. Of an Apprentice, cannot aſſign, or put over his 
1 for it is a Matter of Truſt, 134, 135 
3. May ſend his Apprentice abroad, yet ſo as he muſt 
ſtill remain one of his Houſhold, coming and going, 


. * 1 4 

4. Cannot ſend his 8 out of the Realm, un- 
leſs the Nature of his Trade require it, as Mer- 
chant, Sailor, and the like, 135 


Mean Hates; 


1, Shall not run againſt a Lunatick, though he ne- 
gle to ſue his Livery, 137 


2. Nor againſt an Heir Knighted within Age, who 
tenders his Livery, (as he may,) or hath a ſpecial 
Livery granted him, 91 


Melins inquirendum. 
See Offce, 
Me (ne, 


1. A Writ of Meſne may be brought by the ſecond of 
third Lord, as well as Tenant in Demeſne, 21 


have Judgment preſently, but if he proceed to joiti 
in Iflue, he may be totally barred, 199 


Metropolitan, 
Arch-Bilhop, 
* ah 
( Ozdinary. 


Miknoſmer. 


1. What Variances or Miſhoſmers of the Corpora- 
tion are fatal, and what not 123, 125 per totum 
2. The beſt courſe in Doubts of Miſnofmer is to cauſe 
the Verdict to be found, that the true Corporation 
did grant by the Name, pro ut, &c. 125 
>, The Judges ought ſo to mould the ſmall Diſorders 


of the Name, or to ſupply the Act of the Party, 
by the Art or Act of the Law, 123 


E 2 Mitl⸗ 
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1. Is not good of a Thing for which no Tithe is due 


Miſ-recital.. - 1 


1. Of the Obligation in a Declayfition, where it 


makes it inſufficient, and where not, 18, 19, 20, 


116, 117 

2. What ſhall be a Miſ. recital of the Leaſe in the 
Declaration in an Ejectione firme, 383, 19 
3. What not, 28 „ 16 Fu 72, 73 


* 


4. Wbere the Miſrecital of the Leaſe ſhall not pre- 


WPietcriptiun. 


_—— „ 
2. 
ſtand to riſe or fall, aceording to the Rent by Pre- 


ſeription, 11 in margine. 


3. If two Shillings a Year, and a Shoulder of every 


third Deer have been paid for a Park, as a Modus, 
the Form of Sithing remains, though the Park be 
diſparked, THe | Dn 
4. If all the Deer die, the Owner is not bound to re- 


plwGKueniſh it, 40 
5. Modus E conventio faciunt legem. | ibid. 


6. If the third Part of the Profits of Court of a Ma- 


nor be on for a Modus, and then the Tenancies 
all Eſc 


not be caſual, for ſo it may fall into a non deciman- 
do. x | ibid. 
8. Is an actual Diſcharge of the Tithe, 42, 118 
9. Is turned into Part of the Parſons Inheritance and 
Spiritual Fee, | 42 
10. Land may be given in Diſcharge of Tithes, ibid. 
11. If ſuch Land be aliened by Conſent of the Pa- 
tron and Ordinary, or recovered after Aid prayed 
of them, yet the Tithe ſhall not revive, ibid. 


12. The Form of Pleading it. 43, 118 
13. For a Park the Form of Pleading it, 44, 45, 
| 118 


14. For Paſture which 1s turned into Meadow, and 
Tillage, reſtores not the 'Tithes in Kind, but the 
Value, | 44 

15. In the Trial of it, the Pariſhioners cannot Wit- 
neſs one for another, | 92 

16. May be ſued for in the 8 Court, if the 
Cuſtom be agreed by, and 
but if the Cuſtom be denied, a Prohibition muſt be 

awarded, until it be tried at Common Law, 247 

17. To be diſcharged of Tithes of the ſecond Hay for 


making the firſt Hay into Cocks, is a good Cuſtom, | 


250 


18. A Cuſtom to have Tithes of all the Lambs in the 
Pariſh, being reckoned together as if they were one | 


Mans is void, e 


8 Monarchyp. 


1. If a Popular State will receive a Morarchy, it 


ſtands well with the Law of God, 149 


1 


11 
or. Rent for a Houſe out of London can hardly | 


eat, Queære if the Tithe revive, ibid. | 
7. May be Part certain, and Part caſual, but can- 


tween both Parties, 


Sa Murder. 


1. The Killing of s Man by a Lunatick, 6, 
; Thief or Bur lar in Defence of a Mans Pot Aa 
: . Houſe tis no Murder, | 


, 


|. If two Men Tilting or Tourneying in the Wee 


of the King, or two Maſters of Defence playin: 
_their, Parts, kill, one another, this is no Marten 


I 
judice the Grant of the Reverſion expectant upon * 
it, 2 | 128, 129 | 
5, Miſ-recital of a General Grant will prejudice, .- "IRE 
cus, in a Grant of particulars ſufficiently once af- | | 
certained, . | : . „ 
6. Where the Grant is of a particular Thing certain, . 
a Miſrecital in the ſame Sentence, though it 2 done DT Cy 
. . ²˙ 3. 4:12 0000p » 
Ts | hack « 1. NE eft cu N r 159 
Not hol e r Pare: Rs 2. Where the Neceſſity of avoiding a great- 
. Not holpen by ng os Parties, | i er Inconyenience, will excuſe in Felony or Trefaſs 
Modus Decimandi. 3. The Law permits not a Man to kill him, that Aſ- 
5 | Ei cad faults him when he draws near his laſt Refuge, be- 
Vir '| cauſe he foreſees, he ſhall be driven to it, but he 
Fa % Scl 4 muſt ſtay till the Neceſſity be at his full Period, 
4. See Ma ſter, 8 | 
| 5 See Ef -F 


* De 
6. See 25 H. 8. c. 21. Diſpenſations. 
New Aſſignment. 


1. The Form of it, | 16 
2. _ be made 1n the Replication though no Place 
at all be aſſigned in the Declaration, and Iſſue may 
be joined upon it, | 176 


Nobility, Nobleg. 
See Peers ok the Nealm. 
Non eff kadum. 


1. Cannot be pleaded to an ufurious Bond, or a Bond 
taken againſt the Stat. of Sheriſſs, = 3% 146 


Non Obſtante. 


1. The King cannot by this enable a Perſon diſabled 
by Act of Parliament, or by Common Law, 75 and 
in the Margin. | 

2. The Guardians of the Spiritualties granted a Diſ- 
penſation to hold in Commendam non ohſtante jura- 
mento Neligionis, | | 141 

3. Where, and in what Caſes the King may diſpence 
with a Statute, by his non obſtante, and where not, 

3 : 146, 214 

4. A non obſtante will cure Non-recital, or Miſ-recital 
in a Patent, ſecus, of an untrue Suggeſtion or an 
untrue Conſideration paſt, | 229. 250 

5. Will not cure lack of an Office or Inquiſition, 

| 230 

6. A non obſtante is denyed to no Man in his Patent, 
and tis in the Power of the Attorney General, 
v4 | bid. 


Pon - uit. 


1. If the Treſpaſſers ſever in Plea, and the Plain- 
tiff be Non: ſuit 
is a Bar againſt 
Nolle proſequi. 

1 


ainſt one before Iudgment, this 
th, 70, 170. So if he enter a 


2. Though 
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2 — 
2. Though 


9. Where the new Feoffees cannot be ſeiſed to the 


a Man cannot be Nonſuited apainſt 'one 
Party, and proceed with the other, yet he may be 
_ Nonlſuited for one Part of the Action, and proceed 
for the other, | 180 


7 


Notice. 


1. Needs not to be given, where one is bound to do 


an Act by Bond, : 3 51 
2. Muſt be given of a Thing that is ſecret, ibid. 


* 
4 


Where one aſſumes to pay as much for one load 


of Wood received, as the Vendor would procure | 


for another Load, Notice muſt be given of the Sale | . 
and Fries, © 2 3 ibid. 
4. Where one aſſumes to pay the Plaintiff (in Conſi- 


deration of Forbearance of Suits, he giving a Note 
of his Cofts and Charges,) his Coſts and Charges at 
his firſt coming to D. Notice muſt be given not on- 
ly of the Cofts, but of his firſt coming to P. * 


5. Where notwithſtanding Notice of a Writ of Eſtrep- 

ment, directed to the Sheriff or Coroner, the Te- 
- nant cannot be impriſoned for Contempt, though 
he do Waſte, otherwiſe if the Writ had been direQ- 
ed to himſelf, PEG 23 85 


- 


6. Notice cannot be pleaded to be given to the Exe- 


cutors, without averring the Death of the Teſtator, 


| | "BS 
J. If the Delinquent had Notice of the Kings Pro- 
clamation, it aggravates his Offence againſt the 
Common Law, : 120 
8. What Notice of a By-Law, is requiſite either to 
Inhabitants or Strangers © 212 
old Uſes, notwithſtanding they had Notice of them 
at the Time of the Feoffment, 349, 3 50 See Uſes 


10. If the Clerk be deprived or reads not his Arti- 
cles, Notice muſt be given, 318 


Nullum tempus occurrit Aegi. 
1. How underſtood, 152, 154, 547 
Number, 


1. If the Venire fac. be ad triandum exitum, in the fin- 


' gular Number, tis good enough, though many If- | 
ined, 6 


ues are joined, | 
2. If the Title of the Addition by Tales, be Nomina 


rat. in the Plural Number, tis good enough, | 


though only one to be added, ; 
3. Though the Stat. of 31 Eliz. be Pariſhes, or Cha- 
pos, roclamation at the moſt uſual Door of one 


art of the Church, where Part of the Land lies, | 


is ſufficient, 133 
Nuſance, 


1. If two Houſes, whereof one bangs over the other, 
come both into one Hand, the W 

8 131 

2. If they come into ſeveral Hands again, no Acti- 


on lies, nor Complaint can be made for Redreſs of 


the Precedent 0 - ibid. 
3. If after the Houſes be divided, one of them be pul- 
led down and built up larger, now a Quod permittat 
will lie, but Judgment cannot be given proftrare,: 
any more than the Increaſe of the over- anging, 
tothe 

4. If a Man have an Ancient Houſe and Lights, 
and Purchaſe the Houſe or Land * Quere, 
whether this Privilege be only ſuſpended, and 
ſhall revive again upon Diviſion, and be ſo extinct 
after the Deviſion, either may build againſt the o- 
ther, ibid. 


g 


rong is purged, | | 
all, otherwiſe when they are ſued ſeverally, 


| 


5. If a Man have a Houſe and ancient Lights, and 


er the Houſe and Lands adjoining, and then 
build, now though the Houſes be after divided, the 
Privilege can never be reſtored, Page 131 


F 


"OY g - 


O. 


, 


1. THE * is not bound to give Livery to the 


25 Heir, till the Oath of Supremacy taken, 74 
2. The Ecclefiaftical Court cannot examine the De- 
linquent upon Oath, EI 1 84 
3. See Non obſtante, | ea 


5 Obligation, Obligoz, Obligee. 


I; 2 and ſeveral ſued in ſeveral Courts, ſeveral 


xecutions, 


8 
2. Where the Obligor need not ſeek the Obligee, 


though no Place of Payment be appointed, 8 
3. r makes Feme of the Obligor Executrix, 
and dies, the Action is ſuſpended aud extindt, 10 
4. The Releaſe or Diſcharge in Law of one Obligor 
Releaſes or Diſcharges the other, | 3/7 10 

5. Conditioned for Performance of Covenants, where- 
f ſome are void by the Common Law, ſtands good 
or the Reſt, otherwiſe it were Part, is void by the 
Statute Law, | | 125-4 IS 
6. Conditioned to ſave harmleſs of Eſcapes difficult. 
ibid. 

7. Conditioned to do ſuch an Act, the obliged — 


1 


neither give Notice, nor make Requeſt, ibid. 
8. In triginta libris, good for 30 l. 18 
9. In ſeſſenta libris, good for 60 |. | 19 
10. In octiginta libris, not good for 80 J. ibid. 


Il. In ſexaginta libris, good ſor 60 J. $ 20 
12. Septuaginta & Ouinquaginta, allowed for 751. 116 
13. In offefima libris, Quere, if good for 80 I. 75 


| 14. Miſ-recited in the Declaration makes it inſuffi- 


cient, | 19 
15. How it charges the Heir much otherwiſe than a 
Warranty-real, 1 25 
16. Several Actions may be had againſt ſeveral Heirs, 
and Execution ſhall ceaſe againit each of them till 
it may be had againft them all, ibid. 
17. Conditioned to pay the Shoulder of every third 
Deer, which I kill in my Park, yet I may diſpark it, 


40 


18. When it is made by two jointly and ſeverally, 
both are Principals, and neither can have a Plegiis 
acquietandis againſt the other, without he be expreſ- 
ly named as a ety in the Bond, 53 

19. If two joint and ſeveral Obligors be ſued jointly, 
the ſame kind of Execution muſt be taken againſt 


20. If they be ſued pony, and both taken by Capias, 

the Death or Eſcape o 
Other, ibid. 
21. If they be ſued ſeverally, and ſatisfaction be once 
had againſt one, or againſt the Sheriff, upon the 
Eſcape of one, the other may have an Audita 8 
rela, | ibid. 
22. If a Biſhop, Dean, Parſon, Vicar, &c. take an 
Obligation to them and their Succeſlors, it goes to 
the Executors, | | | 64 
23. Where an Obligation is made againſt the Statute 
of Uſury, or againſt the Statute of Sheriffs, Non # 
factum cannot be generally pleaded, 72, 166 

24. See Acceptance, 

25. Con- 
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9. But by 


25. Conditioned to preſent F. S. to a Benefice if the ; 
Obligor preſent F. S. upon a Symonaical Promiſe 
with a Stranger, yet the Condition is not perform- 


o 
£ ® 


ed 1 167 
26. Condition for Performance of Covenants though 
the Covenants broken be releaſed, yet the Bonds 


remain under Forfeiture, 168 


27. Cannot be delivered as an Eſcrowl to the Party 


_ himſelf, 246 
28. Where Dureſſe of Impriſonment will not avoid 


an Obligation, ; 266, 267 
29. Where the Condition of an Obligation may be 
Gs by a Matter.de hors, - 

f an Obligation be conditioned to ſave harmleſs, 
and then an Aſſumpſit is brought, if the Action be 


not exactly laid according to the Promiſe, this is no | 


lawful Damnification, = 270 
31. An Obligation of 200 J, to two ſolvendum 1001. to 


one, and 100 f. to another, is clearly a void ſol- | 


vendum, 


32. Conditioned that the Obligor ſhall not be aſſiſting 


to 5. S. in any Suits to be proſecuted againſt the 
Obligee, yet if the Obligee ſue F. S. and the Obli- 


gor they may join in Error, 304 
Office befoze the Elcheatoz. 
8 


See 


ſiemitter. 


| 1. Void for Repugnaney in it, | 30 


2. Found upon a Melins inquirendum, which doth not 


ſhew the Warrant of the firſt Office, both are 1 


3. Found upon a Melius inquirendum, where it voids 
the former Office, and where both Offices make 
but one, 


. 3 
4. Found upon, a Melius inquirendum, and reciting the 
* firſt Office, Without ſhewing before whom it was 


found, is good, if it were found virtute brevis, 38, 
5. Found upon a Melius after Ignoramus is void, if the 
Melius were reſtrained to the Kings Tenure only, 
and not at large, 


| 3 
6. Found in one County of all the Lands, whereof 


ſome lie in another County, is no Office in Law, 


2 


269, 270 


- | $8. He may ſequeſter if the King preſents not, 144 
Neves, 7 


but for the proper Shire, . 


9 
7. Such an Office is allowed by the Courſe of the 


Court to avoid the Subjects Charge of many Offices, 


$+ When the Office finds the Deſcent of a Remain- 


der, there ought to be a new Office of the Death 
of 'Tenant for Life, bid. 
the Courſe of the Court, the Feodaries 
Certificate is allowed in ſuch Caſe, + SY 
10. If an Inquiſition ſerze two Parts of the Land, two 
Parts of the Advowſon are ſeiſed by Conſequence, 
without Mention of the Adyowſon, 127 
11. Where the Return of the Inquiſition ſhall be ſaid 


to vary from that Writ to the Eſcheator, and 
where not, | 253 


Office of Court, See Court. F 


Office, Officer, 
(Certificate. 
See- A Sheriff. 
| 5. E. 6. c. 


1. Is puniſhable by Action of a Falſe Impriſonment 
for arreſting another, by Precept from an illegal 


2. Office of Steward of Courts when full not granta- 25 
ble to another, but by the King, 150, 151 
3. Office of Cuſtos Rotulorum, or Chief Juſtice, not 
grantable to two, 153 
4. The Offices in the Gift of the Chief Juſtice are 
not grantable for Leſs than Life, . 


Odzdinarp. 


Adminiſtration. 

I Arch⸗Biſhop. 

See< Jure Patronatus. 
25 E. 3. pꝛo Clero. 


eit H. 8, 8 
1. How ſubject to the Arch-Biſhop, 15 
2. How not, | I7 
| 3- How above the Arch-Deacon, | 6 


I 
4- Ordinary may Licence the Suit to a higher Court, 
55 | | | „k ibid. 
5. The Diſtribution or Diſpoſing of Seats or Pews, 
within the Body of the Church, and the Charges 
of Repair, belong to him, _ 69 
6. Cannot compel an Adminiftrator to diſtribute the 
Surpluſage, 82, 191 


7. He ſhall not have the Trial of Baſtardy in an AQi- 
on for Slander, | 179 


9. He muſt ſee the Cure 
his own Coſt, | 144 
10. If he celebrate Divine Service in any Pariſh, he 
may require the Offering of that Day, . ibid. 
11. If the Executors refuſe to prove the Will, he 
may Grant Adminiſtration, tl they do it, ibid. 
12. His Power after a Preſentation compared to 
that of a Lords, after Surrender of a Copyhold, 


if the Parſon fail at 


152 
13. No Act of his can diſappropriate a Church, 110 
14. By the ancient Cannon Law there was but one 

Biſhop, who had ſole Juriſdiction, and was the im- 

mediate Ordinary throughout, | 186 
15. The Introducing of Suffragan Biſhops under him 
brought in the Reſtraint of Arch- Biſhops in their 

Dioceſs, | 158 
16. How the Ordinary ought to demean himſelf when 
a Church is litigious, „ Md $14,418 
17. He cannot refuſe a Clerk directly or indirectly, 


| 299 
18. The Court may proceed in Caſes of Clergy though 
be be abſent, | 290 
19. The Court is not bound by his Legit vel non legit, 
but may examine the Party, | 290 
20. If he admit an Incumbent pendente brevi, yet he 
cannot Refuſe to admit the Clerk of the Party who 
recovers, and return a plenary upon another Pre- 
ſentation and Right 320 
21. Where the Admiſſion of a Clerk ſhall make him 


liable to an Action of the Caſe, 317, 318 
22. And where not, 18 
23. See Action upon the Caſe, 


-” 25, 29 


th. 


— 
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Ps 
Parcener. 


I, Akes a Feoffment with Warranty, and comes 
M in as Vouchee, yet he ſhall have Aid, 21, 26 
2. See Livery ſuing, 4 
3. One cannot be diſſeiſed hy another, without an 
actual Ouſter, | | 120 
4. If one grant Rent for Egality to the other two of 
51. viz. 50s. to one, and 50 x. to the other, yet tis 


» 


an entire Rent, 172 
| 2 Pardon, 


% 


23. The Statutes of it bind the Tenants in Ancient De- 


P 


Pardon, 


was loſt, 
2. See Action for Slander, 1 
3. To arreſt a Felon after Pardon is not penal, be- 
cauſe tis an AR of juſtice, N 67, 82 
4. A general Pardon muſt be pleaded with a ſpecial 
Averment, to make the Defendant within the AQ, 


5. The King may Pardon a Suit in the Eccleſiaſtical | 


Court, even after Sentence, 82 
6. See Aſſumpſit, 


e =2 5 1 
7. If the King Pardon the Symony yet the Pre- 


ſentation remains: void, 167 | 
8. If the King 'Pardon the Uſury, yet the Bond 3 | 
void, | | . | I 
9. The Parliament Pardons have ſtill declined, and 
gone leſs and leſs in later Times, _ 232 
10, A general Pardon by Parliament, where it ex- 
tends to Aliens, and where not, 271 


11. To plead Non Culp. and then to rejoin with a ge- 


neral Pardon, 1s.a Departure, ibid. 

12. The King may Pardon the Burning in the Hand 

in an Appeal, | at 293 
Pariſh, 


der 
See- 
Chapel. 


1. Shall be underſtood to be all one with the Ville, | 
if the Ville be named firſt, and the Pariſh mentio- | 


ned with a Predif, 


2, A Chapel of 


| 6 
aſe is Part of the Pariſh, & de com- 


muni Fure liable to Reparations of the Pariſh 


Chureh, ; 67 
3. Thoſe that have a Chapel of Eaſe may reſort to 
the Pariſh Church if they will, | ibid. 
4. The Parſon of the Pariſh Church may officiate at 
the Chaps! of Eaſe if he will, ibid. 
5. If two Churches Parochial be united, the Repa- 
' rations ſhall be ſeyeral, as before, ibid, 


6. Where Lands given to a Pariſh Prieſt are given 
to the Crown, and where not, by the Statute of 
Chauntries, 123 


Parliament. See Statute. 


voſt and Burgeſſes of the Corporation, without the 
Commonalty, 5 13 


$4 % ©. -SS 


not to the Knights Fees,  ! AS 
3. When there is no Act paſſed, nor Record made of 

it, tis as none, though the Journal be full, 78, 111 
4. Yet an Action will lie for a Falſe return Saber, 


. meſne, the Lords Villains, though they contribute 


5. An Act of Parliament againſt natural Equity is 


void, 87 gs to make one judge in his own Caſe. 
6. An A@ queſtioned whether it be an Act, 1og 
7. What ſhall be taken to be the Original Record of 
a general Act, what of a ſpecial, _ ibid. 
8. The Lower Houſe had no Journal Book until the 
Time of E. 6. | - a 
9. Private Acts are not inrolled without Suit, as Ge- 
-neral Acts are, 22 ibid. 
10. The Courſe in Inrolment of private Ads, ibid. 


1. If the King Pardon the Breach of Priſon, the Pri- 
ſoner ſhall be reſtored to his Battail, which before | 


| membrances, they are not of Neceſſity, nor have 


| 


| 


q 


| 
] 
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„ 
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| 
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| 


" 


| 


11. Journals of Parliament are no Records but Re- 


they always been, 110 
12. All Akts of Parliament take Effect, and work the 
Beginning of the Parliament or Seſſions unleſs it 
be otherwiſe ordained by the Act, 111, 222 


Parſon and Patron. 


1. To what Purpoſes the Parſon may be ſaid to have 


the Fee- ſimple, 7 
2. A Leaſe by a Parſon to begin after his Death, and 
confirmed in his Life, ſhall bind the Succeſſor, 


| 2 
3. A Leaſe by a Parſon defeated by one be 
ſhall never be revived againſt another, ibid. 
4. He that holds the Parſonage of D. as Commendato- 
ry, by a Faculty or Confirmation, while he re- 
mains Biſhop of S. is notwithſtanding an abſolute 
| Parſon, = 18 
5. If a meer Lay-man be inſtituted and inducted, he 
is Parſon de facto, | | „ 149 
6. It is a Malum in ſe for a Lay Man to be preſented, 
and therefore no Diſpenſation can inable him to 
hold it, „ 
7. Where, and in what Caſes the expreſs Conſent of 
the Parſon is requiſite, 3 151, 152 
8. If the Parſon appropriate which is Patron preſent, 
he doth diſappropriate, „„ 
9. And that though the Clerk be refuſed, ibid, 
10. A Commendam or Appropriation may be made to 
the Patron himſelf, without his Conſent, ibid. 


11. The Patrons at is the firſt and moſt worthy Part 


in the Promotion to a Benefice, ibid. 
12. Where two Benefices are exchanged, the Patrons 


muſt preſent croſs de novo, . 

13. By what Name a Parſonage is both granted, and 
8 8 5 

pleaded, | ibid, 


14. The Patrons Preſentment takes Place againſt the 
Ordinary after Lapſe incurred, and againſt the 
King likewiſe, - hill. 


Partition. 


I. Between two join-Tenants, deſtroyed the War- 
ranty annexed to their Eftate at Common Law, 25 
2. See Infant, IL 


Peers of the Realm. 


1. A Capias did not lie againſt them at the Common 


Law ein a Treſpaſs vi & armis, 61 
2. A Capias lies not againſt them at this Day, not- 
withſtanding the Statute of 25 E. 3. though they 
be not eſpecially exempted, _ CRT 
3. A Capias will lie againſt them in a Homine Replegi- 
ando, : I Hi: | ibid. 


Perjury. 
1. Though it be not legal Perjury, it is puniſhed in 


the Star-Chamber, 62 


2. Cannot be aſſigned in that Part of the Verdi& 
which finds a Thing meerly out of the Iſſue, 53 
3. In the Witneſſes upon whoſe Teftimony a Sentence 
in the Star-Chamber was grounded, how it may be 


proſecuted, | | 21@ 
Petition. 
1. Tis lawful for any Subject to Petition the King, 
„5 FE, X wk 210 
2. See King, | 12 23 19 
| Pleading. 
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Pleading. 


Barr. 
Replication. 
Se Declaration. 


AIſſue. 
Traverle. 


1. Where the Want of an Averment in a Declara- 
tion ſhall be ſupplied by Intendment or Implicati- 
on, 4 
2. He, who pleads the Performance of Covenants 
generally, muſt plead the Indenture or Deed like- 
wiſe. | 8, 81 
3. It may be pleaded, though the Covenants be nega- 
tive. | I 4 Quere. 
4. He, that pleads the Rent was behind, need not ſay 
*rwas Demanded. 1 


5. Otherwiſe in juſtifying an Entry for Non- payment. 


in margine. | 
6. How the Pleading muſt be to bring the Demand of 
the Rent in Iſſue, | 8 
7. Of Special Statutes muſt be, 13 


8. If the Replication be inſufficient and ſhew no Ti- 


tle, Judgment cannot be given for the Plaintiff, 
though the Bar be inſufficient, | 14, 199 
9. To a Declaration in a Replevin that aſſigns no 
Place, makes it good enough, 17 
10. In Debt for Rent, if no Place be aſſigned where 
the Leaſe was made, the Defendant in his Plea 
confeſſing the Leaſe, makes the Declaration good, 
22 5 


11. Of the Common Law, as a Cuſtom of the 1 
12. By a Carrier that he was diſcharged of keeping, 
without ſaying of Carrying, not good, ibid. 
13. Surpluſage n Count or Declaration hurts not, 
14. A Fine or Recovery, which is a Record, muſt 
be pleaded entire, but a Feoffment may be pleaded 
for Part only, | 24 
15. He, that comes in as Vouchee, and would avoid 
the Warranty by change of the Eſtate, muſt ſhew 
how the Eſtate is changed, 26 
16. If a Plea be upon a Deed, it muſt be ſhewed in 
Court, | - | 38, 218 
17. Of a Feoffment with Warranty is double, with- 
out relying on the Warranty, . BS 
18. Of a Feoffment from two, with Warrranty, and 
relying upon the Warranty is double, for he mutt 
rely upon the Warranty of one, * ibid. 
19. If the Warrantor adviſe ſeveral Pleas in an Acti- 
on where they cannot be ouched, the Tenant 
may chooſe which Plea he will, but ſnall have Re- 
compence only againſt him whoſe Plea he 1 
| ibid. 

20. Of the Cuſtom of Gavelkind or Borough-Engliſh, 
31 


21. To à Declaration in a Prohibition, the Form, 


y | ET. ; 39 
22, To a Modus decimandi for a Park, the Form, 44, 

? n 961 bo 206. . a. 21921 ee oY 
23. The Form of Pleading, the Diſparking a Park, 


7%.7 © 
4 


24. Of ancient Demeſne is well enough, where the 

Land is only pleaded to be held 1 

is ancient Demeſne, without other Averment, 47 
25. The Form of pleading in an Action of Debt upon 
an Arbitrament. jt „ -g 
26: A Former Award pleaded with a ſpecial Aver- 
ment will be a Bar in another Action, 300 
27. The Form of Pleading a Thing done in Chancery, 


or any of the Courts of Meſtminſter, 63 
28. In an Action of Falſe Impriſonment, the Form, 
— | | ibid. 


a Manor that 


| 


| 


32. The Form of Pleadin 
33. Pleas pleaded ont o 


— 


- 


29. That may be nought in a Plea, which is gocu 
enough in a Verdict, 55, 56 
30. The Confeſſion of one Defendant in his Plea 
ſhall not Prejudice the other, 64, 193 
31. Where a 
ſhewing the Creation of it, where not, 64, 211 
a General Pardon, 67 
Time and Order are idle 
and not traverſable, 6 | . 72 
4. Non eſt factum may not eaded to an uſuri 
f Bond, Brine Bond, | : To. g 
35. The Declaration or Plea need not aver what will 
come properly on the other Side, 72, 78, 124 
36. A Plea may be pleaded puis darrein continuance of a 
Demurrer, as well as after Iffue, 31 
37. If Iſſue or Demurrer be joined upon a Plea 
pleaded puis darrein continuance of a Demurrer, yet 
the Court muſt conſider of the firſt Demurrer, but 
if the firſt Plea had been to Iſſue, the ſecond Plea 
or Demurrer had waved it, ibid. 
38. In Fjectione firme, no Place was aſſigned where the 
Leaſe was made, and the Defendant only pleaded 
not Fuge the Declaration was not good, 89 
39. Of a Demand, See Demand, | 
40. Where a Preſcription muſt be pleaded by Way of 
a Cuſtom, | | ibid, 
41. Where he who cannot plead a Preſcription can- 
not plead a Cuſtom, | | ibid. 


42. Of Notice given to the Executor without aledg- 


ing the Death of the Teſtator, is not good, 93 


43. What Advantage may be had upon the General 


Iſſue, is loſt by ſpecial Pleading, 103, 104, 166 
44. General Iflues may be pleaded without any In- 
ducement | | | 103 
45. Pleas amounting to the General Iſſue are not 
therefore inſufficient, nor to be demurred upon, 
but the Court muſt be moved, - 127 
46. Where the Pleading to an Action of Debt, upon 
an Obligation may be general, where particular, 
according to the Maru of the Condition, 107 
47- The Feoffee of the Husband cannot plead Detinue 
of Charters in Dover, II 


48. If the Adminiſtrator plead that the Inteſtate was 


indebted to him 80 ,. and that Goods to the Value, 
and not above, came to his Hands, which he de- 
tains, and has nothing ultra, this is a good Plea, 
though it amount to a Pleinment Adminiſter, 127 
49. A ſpecial Pleinment Adminiſter pleaded, 4892 
50. A Plea that hath ſome kind of Matter of Law, 
though it ſeem to amount to the General Iſſue, was 
always allowed, i : 
51. General Iſſues are required rather than a Plea, 
amounting to them to ſhorten Records, 127 


52. Tis in the Diſcretion of the Court to allow a 


Plea amounting to the General Iſſue, ibid. 
53. The Form of Pleading an Amerciament in a Leet 
in a Juſtification for the Diftref, | 129 
54. In Debt upon an Obligation, the Defendant can- 
not in his Plea take hold of any Thing mentioned 
by Way of Recital in the Condition, but muſt an- 
ſwer the Condition it ſelf, eee 430 
55. The Form of Pleading Pleinment Adminiſter, 7 
3 Ss bas 133, 21 
56. Where ſome Addition to a Plea is . 
though it be not iſſuable, 197, 198, 233 


7. He who pleads a Diſpenſation from the Arch- 
biſhop to hold in Commendam, confirmed by the 


Li 


Kings Letters Patents, muſt aver'the Performance 


of - the Conditions contained in the Diſpenſation, 
HAT | ed l 14, 142 
58. Fhe Form of Pleading a Patrofiage, : 152 


59. Non conſeſſat, where, and when a Plea, 147, 156 
60. The Commendations bf Pleading, 162, 292 
61. The Reſemblanee betwixt pugna militaris, and 

Pleading and pugna civilis, 20, 21, 162, 164 


62. The Defendant cannot plead a Releaſe made aſ- 
ter Verdict, and before Judgment, becauſe he hath 
162 


63. every 


not Day in Court, 


orporation may be pleaded, without 


218 


127 


Uo 
1 
* 
<= 
2 
Vf 


65.1Whkr Things the Law, requires in every, Pleg, 


$7 Waere in Pleading an Eſtate made to a Feme 


68. Surpluſage in a. Plea or Avonry. hurts - nor, 


51. What ſhall be fad a double Plea, what aft, 197. 


3 
73. The Form ef Pleading - an Act of Parliament, 


05 
— 
— 2 


4. The Defendant cannot counterplead the Flasnritf s; |. 


ile without intitling himſelf, „ %% 42163 


£4141; EL I 64, 295, 296 


66. He, who juſtifies by a Licence or Liberty, muſt |. 
+ plead ir ſpecially,, and cannot have Adyaptage of it 


upon: the General Iſſue, IS 14. . 3? T4. i I 74, 475 


Covert, it is neceſlary to aver, the Aſſent of the Ba- 
ron, "ond. where not, 505 At $09 3804 


| 208. 

bo. The: Form of t in a Trover and Conver. 
ſion, mh 187 
70. The Form of pleading a  Preſeription for a Way, 


489 190 


AN 


n 8 1 841 9 FL. 3.44 I 1,9: 


72. See Eſcape, 


III, 222, 226, 309 

74. How, and to "what Purpoſes a Deed entred in bæc 
verba becomes Part of the Plea, - 2217, 233 
75. The Form of Pleading a Cuſtom t to enable an In- 
fant to make a, Feoffment, ITY 1 2225 
76. A Record cannot be pleaded inter alia ſecus, of a 
_ (Statute, and the Reaſon of the Difference, 226 
77. Particular Statutes mult be pleaded, general need 


not, 187 
78. Eyery Mans Plea ſhall ms d taken ſtrongeſt againſt 
himſelf, | T 422, 234 
79. Divers Defendants in one Action may ſever in 
Bars, not in Dilatories, 244, 245 
80. Joint Damen may ſever in : their Pleas in A- 
batement, | +7 THU $6 $60) eri 250 
1 Cee Aver ment, | 9 


here by Pleading a Falſe Plea, one may ſave | 
_ Eſtate, which elſe were loſt, 2.58 
83 The Form of Pleading, for him who being Exe- 
eutor for a Time is ſued after his Time expired, 
26 
84. If the Defendant plead i in Bar, Non Cul. and | 
join with a Pardon, tis a Departure, 271 
85. The Form of Pleading a Grant made to the King, 
222 
$6. Why the Law abhors double Pleading, or Nega- 
tive pregnant, 215, 295 
$7. Where the Law * not of General Pleadings, 
and why, ibid. 
88. A Point of Diſcharge muſt ever be 5 80 ſpe- 
cially, and ſhewed to the Court how, and why, 


296 
89. A falſe Plea allowed upon a Preſumption, 1 it 
is true, and ſo anſwer to it received, 297 
90. What Things are requiſite to be obſerved i in Plea- 
ding of Unity, &c. ſo as to make it a Diſcharge of 
Tithes within 31 H. 8. 298, 311 
91. He. who is no Way privy to the Grant need not | 
$1 ſhew forrh the Deed in Pleading, 303 
92. If a Deviſe to 4. and his Hears, and if he * 
vithout Iſſue, that it ſhall remain over, be plead- 
ed, and as a Deviſe in Fee generally, the other 
Party may traverſe the Deviſe generally, or ſnew the 
Addition, 310 
z. A General Statute, though it need not be recited 
15 Pleading, if Miſ-recited,, is fatal, 316 
94. If Part 5 General Statute be only recited, the 
Court . ſhall take Notice of any. other Part, which 
wakes for the Pleader, 310 
„The Tenant, who aliens pending the . may 
lead a Releaſe, but the Incumbent who reſigns, 
"gs the Writ, cannot counter-plead the Patron's 
Title, and the Reaſon of the Difterence, 319 
96. The Form of Pleading for the Ordinary in a 


re Impedit. See Quare ee 5 1212 E. 3. 6 yy 
0 Form. of Pleadings i 


15 a ; 4 « Y . & ' 
* 4 ? — 
63. HEvery- Man muſt plead ſuch. 6 ————— —— 3 
i Tor him, Page 3, 1624 


Depoſition. 
Segueſtration. 
Anion. 51 20 

_ Oſpa2er. 
| Caulè of Kefuſal, 
Ei a1 exits A Goo 


Plenartp. 


$151 of N 


Juftification. 


IO 
* Agata. 
K e ddl 


Plegiis atquietandis. 


1. Lies not for one, who is not expreſly named as a 


Surety in the Bond, | 7:09 
Pope. 
i a IO MF9 © | 
L, His Sous i in Commentams by the Common Law, 


L 8 F WE £ 17 . 144, 145 
2. His Power to annex a Condition to an Inſtitution, 


r ccording to the Gloſs, 145 


3. In what enſe his Power formerly exerciſed in this 
| Realm may be ſaid to be lawful, _ 1346, 147 
4. The only Caſe, wherein the King and the Courts of 
' Juſtice did once here concur to allow an Act eon- 
— the Spirituality done by the Pope, 147 
apacy was a meer and plenary: Tyranny to- 
" wards \Church-men, and in Nene Cauſes, and 
w 


cal Power, et at th 1 7 

7. He may make and Inticution for A Time only by 
the Gloſs, G. ＋ 

8. His Demeſne called Patria deu, but more tru- 


I patria jugo aſſueta, 155 
9. His Provigons me make true and com plear Incum- 
benrs, POE EE: 55 156 
Poſſeſſion. 


1. Of the Perſon of a Man, there can be no Poſſeſſi- 
. on, without Right, _ 
2. The Lord after the Death of the Tenant is in 
Poſſeſſion of the Body without Seizure, 98 
3. A ſole Claim without more can never change the 


Poſſeſſion, 5 


4. Inſtruction upon the King gains none, 322 
5. Receiving my Rent, or Feeding on my Common, 
gains no Poſſeſſion of my Rent or Common, but ar 
my Election, | ibid. 
6. Where the true Owner is clearly put out and re- 
moved, there he hath no Eſtate or Poſſeſſion, bur 
Right only, and no Election to dez or not to be 


in Poſſeſſion, e e 8 0 e 


Doſübility. 


1. There cannot be a Tenant in Tail after Poſſibility 
of Iſſue extin& while any, of the Parties live, 43 
in margine, 

2. Tenant in Tail and his Son join in Grant of the 
next Avoidance, tis void againſt the Son, for that 
he had no actual poſſibility, ,, 46 

3. Gnantee of Eſtovers may have an Allie, though 
the Wood be grubbed up, becauſe there is a Poſh- 
Win of Wood nile there is Seil, 43 in margine 


5 3 1 ONEE I bog . rd 
E | 6 | 4. The 


A 


1 | 
6. By what Acts the Pope eſtabliſhed hie Eccleſialli. | 


99, 322 | 
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. The incident Poſſibility oft the Widows Eſtate 
ſtands as long as the rd Cuſtomary * 
| 181 


. ; * «db, > To es OI . 
5. If Baron and Feme be Tenants/.in ſpecial Tail, 


and the Baron only levy a Fine, the Feme's Eſtate, 


Tail is turned into a Poſſibility, and only reduei- 
ble by Entry, if ſhe ſurvive, *- - 257, 259 


6. If Baron and Feme be Tenants in ſpecial Tail, 
and the Baron only levy a Fine, and die, and the 
Wife enter, the Eſtate of the Conuſee is turned to 


a Poſſibility, if there be Iſſue in Tail at the vena | 
7. If Baron and Feme be Tenant in ſpecial Tail and] 
ail again, and not | 
Tenant after Poſſibility though that Intail cannot 


1 15. No Subject can be Tenant in Common with him, 


Deceaſe, 


* 


the Baron alone levy a Fine Ar the Wife by 


her Entry becomes Tenant's 
deſcend, 21 RAin 
Power of Rievocatin. 


See Nevotation. 


1. If the latter A& cannot ſtand with the Former Uſe, 
this is conſtrued a Revocation, though it be not ſo 
: 1 WP : | 31 2 3 I 3 


½preſſede „ M eee 0 ot 
2, A Feoffment of Part extinguiſhes not to the Pow- 


er of Revocation for the rett, ſecus, of a Condition. 


4 DDS tb 13 
5: It is to be taken liberally. and favourably, as being 
agreeable to Nature; / o vis vo 
4. If upon a Covenant to ſtand ſeized, a Power of 
- Revocation: be reſerved by any Writing ſealed in 
the Preſence of three, a laſt: Will is Revocation, 
-, within that Power, but the new Eſtate paſſes by the 
Will, as a Will, and cannot be a Declaration of 
new Uſes upon the old Covenant, 
5. All the Circur 5 
to be obſerv the Will, as it is a Revocation, 
though not 2 Ant ban Saen error. 8 
6. If he, who hid conveyed his Lands with Power of 
Revocation, became afterward the King's Debtor, 
yet they vere extendable by the Common Law, 
7. If a Power of Revocation by Writing have a 
Clauſe, that then, and from thenceforth all the 
Uſes ſhall be void, yet Revocation, may be by Will, 
which takes not Effect till after his Death or by 
Deed appointed to take no Effect till 1001. paid or 
2 212, 31 
8. If the Land be held by Knights Service, a Wil a 
a good Revocation of the Whole, but it gives but 
two Parts as a Will, and is not a good Declaration 


eo 


for any Part, 33 
9. Quere, if it had been a Feoffment to Uſes, with 
ENCE iT, us i 


zerogative. 


1. Cannot reſtrain any Part of the Sheriffs Power, 
2. The King may enable a Town not Corporate to 
chooſe Burgeſſes, ; ER 15 
3. The King may by Ordinary ere& a Fair, Marker, 
Warren, Park, or Forreſt, without granting it to 
ibid. 


6 The King can recover no Damages in a Quare Im- 
| pedit, yet he muſt declare ad damnum, . 
5. If the King take Land by Conveyance from him, 


who purchaſed it of his Debtor, and after reconvey 
Fo 


it, yet the Land is diſcharged, | 
6. K 


| 6 

J. If the King Knight the Heir within Age, after £ 
Death of his Father, he hath loſt the Wardſhip of 
the Land too, and the Heir may ſue Lavery pre- 
ſently, 26, Sed Quere 


I 
inces of the Power are neceſſary 


ö 
| 


| 


; 


, ; AS | 
eleaſe of all Rights and Titles from the King | 
to his Debtor doth not diſcharge the Land, | 
| 20 5 46 | 36. Where the Kin 


312, 3131 


XY after, | 


come before the Libertate, he ſhall 


. . , " 4 — — * — 
8. The King cannot, by non ob ſtante, enable ab perſon 
diſabled by Act of Parliament, nor make him Heir 
whoſe Blood is corrupted, 1 "Is 
9. The King is not bound to give Livery to the Heir 
nor to his Bargainee, till the Heir take the Oath 
of Supremacy, ' Et. g 71 
10. The King may have a Raviſhment of Ward, 93 
11. The Ring may grant a Manor excepting the 
Warrants, though they be Incidents, 106 
12. If the King join Iſſue in a Ouare Impedit, which 
is not found fully for him, yet if a Title do any 
way” appear, the Court muſt award a Writ to the 
Eiſhop for him, | 118, 119 
13. How'the King's Proclkmatiof} may be ſaid to in- 
force the Common Law, if the Delinquent had No- 


tice of it, 7 ! 120 
14. If the King have but two Parts of the Adyowſon, 
yet he ſhall preſent alone, 12) 


3 as "A | 31 ibid. 

16. If the King Grant the Manor, the Atyowſon 
Appendant will not paſs without ſpecial Words, 
my Dees Berl eee ibid. 
17. If the King be no Party to the Onare Impedit, yet 
ig the Title appear clear for him St boch Phe 
ties, he ſhall have a Writ to the Biſhop awarded 


for him, EMIT DJ TOES 14 ibid. 
18. If the King's Title be not fully clear, yet by Con- 
ſent of the Plaintiff he may have a Writ to the 


Biſhop, 5 8 ibid. 
19. If two Parts of the Land lie ſeized by Inquiſition 
for the King, two Parts of the Adyowſon are ſeiſed 
by Conſequence, _ 127 without Mention of it. 
20, The King may Grant a Thing in Action with ex- 
preſs Mention of it, but not otherwiſe, 140 
21, Uſurpation cannot put the King out of Poſſeſſion, 
140. nor make his Advowſon diſappendant, ſecus, 
in Caſe of Subject, | . 
22. The King cannot grant by Charter any penal 
e e e 
23. His immediate Power is not reſtrained, but ſuch 
tatutes as authorize inferior Perſons, 146 

24. He cannot Licence or diſpence with malum in ſe, 


25. Nullum tempus occurrit Regi, how to be ER 
| ; 152, 154, 347 
26. The King may grant a Manor adeo plene except- 
ing the Advowſon, 3 170 
27. Where the wy may ere& a Corporation and 
make Ordinances for them, 216, 211 
28. Where the King's erecting of a Corporation doth 
include a Power to make By-Laws, | ibid, 
29. May revoke his Prſentation before Induction, not 
| | | 210 

30. Where thoſe DefeQs of Form will make the Kings 
Grant yoid, which will not vitiate the Grant of a 
Subject, becauſe they are are only Prerogative 
Forms, ng | | 229, 230 
31. A Grant by the King pro erectione, or ad effetum, 
makes a Condition, b | | 231 
32. The King may be diſpoſſeſt of his Preſentation, 
not ſo of his Advowſon, 242 
33. Nothing of Prerogative will paſs in the Kings 
Grant, without expreſs and determinate Words, 
243, 244 


34. If the Kings Preſentation recite a Title which is 
| falſe, the Preſentation will be void and not an 


Uſurpation; hut if the Preſentation be general and 
without Right, it makes an Uſurpation, 30 


35. The Kings Tenant preſents and inſtitutes, and 


before Induction dies, the King ſhall preſent new, 
though the Heir could not, in whoſe Right he 
ſeems to do it, | | 339 
ſhall neither be anſwered, bound 
or defeated by Fictions or Eſtoppels, - ibid. 
37. Though a Statute be extended, = if the King 
be ſerved firtt, 

ibid. 

; 38, If 


8. A 
the Inhabitants, becauſe they are not e 
ä 6 


* p 


38. If pne conveys his Land with a Power of Revo- 
cation, and afterwards become indebted to the 
King, yet they were extendable by the Common 
Law, ibid, 


Pꝛeſcription. 


Modus Decimandi. 
See 
Cuſtom. 


1. If a Houſe to which Eſtovers be ap 
down, the Preſcription is not deſtroye 


by re-edifying, 
* Wkoro-it 


phone fall 


—_— 

here it needs to be ſpecially pleaded and where 

not, 3 „ 

3. A Court of Equity cannot lie in Preſeription, 63 
4. No Man can preſcribe to have a Pew or Seat with- 
in the. Body of the Church, or in an Ifle or Chapel 
adjoining to the Body without a ſpecial Reaſon, as 


3 preſcribing to repair it, &c. 69 


5. If it be pleaded in juſtiſication it muſt be traverſ- 
cd ſpecially, and not by the General, though com- 
prehenſive Words, de injuria ſua propria abſque tali 
Cauſa 1 JF 

6. Where a Preſcription is pleaded by Way of a Cu- 
ſtom (as ſometimes it mutt) the Nature of it is not 


changed, but it is a Preſcription ſtill, , „ 


7. That which is Common Right cannot be laid as 
a Preſcription, as to pay Tithes duly is not pre- 
ſeriptible, | 107 

reſcription for an Intereſt cannot be laid in 


g. For a Matter of Diſcharge, the Preſcription may 
be laid in the Occupiers and not in the Owners, 
nor by Way of Cuſtom upon the Land, ſeems for a 


Matter of Intereſt or Inheritance, 118 


10. No Man can preſeribe to his own Charge, only, 
as to pay ſo much for Tithes, but to pay ſo much 


for Diſcharge of Tithes, which is a Modus decimandi, 


ibid. 


11. Where it ſhall be ſaid to be miſ-laid, 209, 286 


Preſentation. 


Advowſon. 
Appꝛopziation. 
IOzdinarv. 
See“ Parſon, and 
Patron. 
Pleading. | 
Qu. Imp. 13 El. Simonp. 


1. Where the Preſentation by a Parſon appropriate 


ſhall diſappropriate the Church, though the Clerk 
be refuſed, I52 


place againſt the Ordinary and the King, ibid. 


3. After 


5. The Chancellors Preſentation to Benefices under 


Voalue is in the Name of the King, 110 


ut revived 


6. If the Chancellors Preſentation to a Peculiar, re- 
eite the Value, but falſly, the Preſentation will be 


void, | ibid. 
7. Leſſee for Years of a Manor, with the Advowſon 
Appendant, the Church becomes void and the Leſ- 
ſor preſents one who is admitted, &c. and dies, 


nere if the Leſſee for Years may preſent, 285. 


g. Ir the Kings Preſentation recite a Title which is 
falſe, the P : | 

Pſurpation; but if the Preſentation be general and 

Without Right, it makes an Uſurpation, 302 


reſentation will be void and not an 


2. The Preſentation of the Patron after Lapſe takes | 


reſentation the Ordinaries Power is like | 
- to the Lords upon Surrender of a Copy-hold, ibid. | 


4. The Difference between Preſentation and Commen- | 
| 94 ibid. 


d 


„ FY 


9. If the Biſhop collate wrongfully, the Patron ay 
preſent upon him ſeven Years after, if he will, 

. ; : 3 ; 's Page 302. 

10. If the King's Tenant preſents, and inficures, and 


before Induction. dies, yet the King ſhall preſent 


anew, though the Heir could not, in whoſe Ri 
lie ſeems to do it, „ 17 1 


P2ifentment in a Leet. 
Vide Leer. 


P:ecedents. 


1. The Exchequer Chamber refuſed to reverſe a 
11 which they all agreed to be erroneous, 
by Reaſon of ſome late Precedents, 83 
2. A new Form of a Writ of Waſte defective in Sub- 
ſtance, yet was allowed by Reaſon of late Prece- 


| dents, i | 84. 
3. Fault in the Writ of Aſſize, held amendable by 
the Court, was yet adviſed upon by Reaſon of one 

_ Precedent to the contrary, „%% 
4. The ſuffering of Common Recoveries by Infants 
warranted by Multitude of Precedents, 196, 197 
5. A Writ was brought containing both an Eject᷑ione 
rme, and a Treſpaſs of Aſſault and Battery, and 
afterward the Court adviſed of Judgment; becauſe 
it was without Precedent, | 249 
6. Preecdents of Courts as well as Laws are built upon 
Reaſon and Juſtice, & tantum Habent de lege, quan- 
tum habent de juſtitia, 5 SIAL 270 


P2iozity and Poſteriozity. 


C Tenure. 
Eſtate. 
*Jinfant. 


See 


Pꝛivbitp. 


See Eſtate, 


1. W here though the Privity in Eſtate do not re- 
main, yer if it be made the ſame in Repreſentati- | 
6 we 


on, it ſhall be as good, 


Privy Council: 


See Council Table. 
P2ocelſs.. 
1. What Procef of Star-Chamber ſhall be ſaid 1 be 
well ſerved, and when, 195 
P:oclamiation, 


1. Where the King's Proclamation may be ſaid to 
enforce the Common Law if the Delinquent had 
Notice of it, 120 

2. Where, and in what Caſes the King's Proclamati- 
ons are binding, 1 251, 252 


P2dhibftions in general, 


11 K prohibition will lie upon a Statute that hath 


eee Words, and alſo a Penalty, ſecus, if it 


ave a Penalty only; 187 
F 2 | i. When 
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6 H the Spiritual Court g0 about to examine the 


. 2 = 
y 


2, When it lies in the Difcretion of the Court to 
grant a Prohibition, 67 
3. The Form of Prohibitions to the Court of Re- 


77 


u . 5 

a Prohibition may be fent to the Dutchy, if they 
exceed their bounds; 77, 78 

* The fix Months for the Profit of the Surmiſe fall 
be counted by the Calendar, not by 28 Days, 179 


P?ohidirton of Maſte. 


1. Is grantable in a Obenre Impedit, upon a Surmiſe of 
the Plaintiff, 36 


zohibition to the Admiralty. 


f. For hofding Plea of Things done in Foreign Lands, 
| q 

2. For holding Plea of an Agreement made at Sea, 

and put in Writing and Sealed in Forreign Lands, 

pot. to if only a bare Remembranee had been made 

- of it at Land, | 79, 215 

2 Upon 4 Libel by an Ambaſſador againſt an Alien 

x his Goods, as cenfifcated to his Maſter, ibid. 

4. For holding Plea of Things done in Foreign 

Lands, though: the Libel alledge it, infra juriſdicli- 

onem aritimam & 80 213 

. For holding a Plea of a Thing done in any Part 

Will uot lie. 

x. For judging a Cauſe within their Juriſdi &ion, con- 
trary to the Rules of our Law, = Ji 

2. After a Sentence upon a Surmiſe of a Thing not 

appearing in Me Libel, 


P2ol.ibition to the Sccleſtaſtical 


Court. 
Coſts. 
Eccleſiaſtical Court, 
Conſultation. 
= Where, it will lie. 
1. For queſtioning” the Inftiturion. after Indudtion, 
2. Though the Cauſe ariſe within a County Palatine 
| 15, 16 


3. Where one Beelefiaſtical Court intrudes upon 
another, | 17 
4. Upon a Libel there for Tithes in kind of a Park 
diſparked, for which formerly a Modus hath been 


aid, 


| / 39 
F. If the Ordinary endeavour to compel the Admini- 


ſtrator ro make Diſtribution of the Surpluſlage, 83 


Delinquent upon Oath, quoad, the Execution, though 
the Original Cauſe belong to them, ns 
7. Upon a Suit for alt the Tithes where the King or 
Patentee hath Right to two Parts, 115 
§. Upon a Suit by the Parſon and Church-Wardens 
for Burial Fees of a Dead Corps carried through, 
and buried elſewhere, . 
9. If in a Suit for oner 
him no Parſon, becauſe of Simony, and the Spiri- 
tual Court refuſe his Plea, 163 
10. If they tefaſe to allow the Proof of a Deed b 
one Witneſs, 183, or any other competent Proof, 
CCC 247 
11. Upon a Suit for Tithes of Willows, upon  Sur- 
. miſe that they are uſed as Timber in that Country, 
** Tm 219 


an * 


79 


79, 213 


| 75 175 
Tythes, the Pariſhioners pleack 


becauſe ir belongs to the Leet, 246, 24) 
| 13. For ineroaching on the Court of Orphans, 247 
14. Where rhe Suit is upon Modus decimandi, if the 
Modus be veried till it he tried, . 
15. Where they go about to take Proofs of Witnefles 
in perpetuam rei memoriam, | 248, 286 
16. Upon a Suit for the ſecond Hay, having paid 
Tithe for the firſt according O Cuſtom, 250 
17. Upon a Suit for Part of the Money appointed 
by Will out of Lands deviſed to be fo fold, for it 
is but a Legacy in Equity, 65 
18. If upon à Trial and Verdict in a Prohibition. 2 
Conſultation be awarded, and the ſame be accept- 
ed which was tried before, 2 
= For Conventing a Prieft for Felony to deprive 
aim, | 290 
20. For proceeding againſt 4 Lawyer for Defraud, 
where the Words ſpokerr were in rhe Court in the 
Defence of his Client, 
zT. Upon a Suit for Tithes grounded upen 4 Cuſtom 
again Common Right, 329 


— — — 


| 


Where it will nat lie. 


1. Fon a. Libel there fon a Penſion payable for Tich 
though it iſſue out of lay Land cher 285 


— 


for Reparations, if the Chapel bury alf the Pariſh, 


WP $4 ts 7 4.3 | 2 2 LIE 66, 67 
3. upon a Suit in the Eccleſiaſtical Court for a Pew 
or Seat in the Body of the Church, 69 


4 Uyon a Suit by the Parſon for Tithes contrary to 

a verbal Agreement for Money, 176 
5- Where the Defendant pleads a Releaſe in Bar of 
| Legacy, and. the Plaintiff confeſſing the Releaſe 
| 


replies, that the Inteſtate who made it was an Ideot, 
though they proceed to examine the ney n 188 


s. To ſtop the Probate of a Will for Goods though 


the ſame will alſo grve. Lands, 290 
P2oof, 
See Witneſſes. 


. When it ſhall be intended to be by Jury, when 
not, 


2 i 3 92 
2. The Kings Certificate of a Matter of Fact, recei- 
ved, 217, 219, for a Proof witheut Exception, 213 


Property. 


1. The Pn rty of Goods taken by Pir ates, 18 alter- 


zotecion. 


I. The Day of the Date ſhall not be accounted Part 
of the Year, | . 145 
| 2. If it be for leſs than a whole Year, this is void, 


| b | oh 15 
3. What is wrought by the Kings Protection of 15 
Debtor, Ser Cap: Uilag, | | 


1 
1 


Pꝛoteſtation. 


| 1. Made by the Vouchee upon his Fatty into War- 
| "ranty, how it ſhall avail 6 Wa 26 


2. In a Plex eontrary to Judgment of Law, is vain, 
FFC I 
3. Where the Taking of & Matter by Proteſtarion, 


ſhall ſave the 


on of it by Pemurrer, 164 


Q. Quare 


: 
* 


| C 1 
12. For medling wirh Ratling ont out of the o Burch, 


O ay a, 2 
2c Upon a Suit by a Pariſh, againſt a Chapel of Eaſe | 


ed by a Sale in Market cyident, bv fas, 79 


—— —— 


— — —I— «%% x . 
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Quare Impedit. 


Vide W. c. cap. 5. 


1. A Diſturbance is neceſſary to maintain the aCti- 


„ 137 
2: The Nature of it is to be final upon Nonſuit, or 
Diſconttnuance, | 138 


3. If it be purchaſed againſt two, pending a Forme- 


23. Leſſee for Years of a Manor, with the Advowſon, 


don againſt one of them, it abates though the Plain 


tiff declare of a new Diſturbance, 1% 138 
3. Will abate, if it appear of the Plaintiff's on ſhew- 
ing, that the Church 1s full of his Preſentation, 


| | | > I5 

3. No Damages are recoverable in it, RO + 
6. When brought by the King muſt declare ad dam- 

mum, ; EE ibid. 
J. Will lie of a Church in ancient Demeſne, 48 


S. The Plaintiff never declares of a Preſentment with- 
out any more, but 3 a Seiſin of ſome E- 
ſtate or other, yet a ſentment doth of it ſelf 
both make and prove a Fee, 102 Vide Traverſe. 

9. Where Vacariam inſtead of Vicariam was amended 
in the Original, | f N 118 

10. If the Iſſue be not found for the King, as it is 

joined, yet if ſuſficient Matter be found for the 

King, the Court muſt award a Writ for him, 118, 

119 


11. If the King be no Party, yet if his Title be elcar | 


againſt both Parties, a Writ to the Biſhop ſhall be 
awarded for him, | | 121, 16? 
12. If the King's Title be not fully clear, yet by 
Conſent of the Plaintiff a Writ to the Biſhop may 
be awarded, | 127 
13. In a Quare Impedit by the Chancellor and Uni- 
verſity, it is a good Bar, that before the Avoidance, 
the Manor was ſeiſed into the King's Hands, for 
the Penalty of 20 J. a Month, 126, 127 
£4. If after Preſentment by a Stranger, the King 
grant the Manor with the Advowſon, the Patentee 
may have a Quare Impedit, and make his Title by 
the laſt Preſentment of the King, without mention- 
ing the Preſentment of the Stranger, 140 


15: The Patentee may maintain a Qzare impedit upon 


the very firſt Diſturbance, if it be expreſly men- 
tioned in Grant, notwithſtanding it be a Thing in 
Action, 14 


16. An Aﬀiſe of Darrain Preſentment purchaſed, hang- 
ing a Quare Impedit for the fame Avoidance abates 


255 | 184 
| 17, In a Quare Impedit both Plaintiff and Defendant 
one againſt another, 163 


18. The Defendant ſhall have a Wri to the Biſhop | 


as well as the Plaintiff, Ss ibid. 
19. If the Plaintiff be Nonſuit, or the Defendant ne- 
ver appear, yet neither can have a Writ to the Bi- 
ihop, until they have made a Title appear, for 
Form's lake, ibid. 
20. When no Diſturba pas is pleaded, which is in ef- 
fect the General Iflue, the Plaintiff may either 
pray a Wrir to the Biſhop: preſently, or at his 
Choice maintain the Diſturbance for Damages, 162 
21. If the Plaintiff proceed to maintain the Diſtur- 
bance, and it be found againſt him, he hath loft 


the Benefit of that Judgment which he might have | 


had, and ſhall now be totally barred, 


198, 320 


n 


22. Where the Wr ſhall be to have a Writ to 
the Biſhop, the 
cord, 


ugh the Church ſeem Full by Re- 
193, 194 


r 
— 


the Church becomes void, and the Leſſor preſents 
one Who 5 admitted, Sc. and dies, the Lefſee for 
Years preſents, and being diſturbed, brings a Pruare 
Impedit, Onave, a! | ! 855 2. EF 


| 24. If the Biſhop collate before Lapfe, the true Pa. 


tron may have his Qigare Impedit, or preſent upon 
lim ſeven Years after, if he will 302 
25. He who is in by wrongful Collation, the Biſhop is 
yet ſuch an Incumbent as muſt be named by the 
Patron in his Quare impedit, if he do being one, 
; thid. 
26. What Pleas the Ordinary or Incumbent might 
have pleaded at the Common Law in a Onare Impe- 
dit. and how they may plead ar this Day, Vide 25 
2. pro Clerico cap. 7. 
27. The Incumbent cannot bar the Plaintiff in « 
Luare Impedit, by Intituling any other than the Pa- 
tron under whom he claims, 255 319 
28. Several good Advices and Counſels for the Plain- 
tiff in a Quare Impedit, | 


320 
Quarentine. 
Vide Wagna Charta cap. 7. 


I. Qui ſentit onus ſentire debet, & commodum, 2 
2. Quod ab initio non valet, vix ut tracta temporis convaleſ- 
cat, 19, 130, 151 
. | „ 
3. Quod permittat. See Nuſance. 


3 
aaviſhment of Ward. 


Is OW it agrees or diſagrees with the Actien ot 
; Treſpaſs at the Commion Law, 94, 98 
2. A Recovery in Treſpaſs is a Bar in this, 94 

3. Damages at Common Law remains recoverable in 

this, though the Statute gives them not, 94 
4. The Raviſher gets no Intereſt in the Body by 
Raviſhment, nor the Guardian loſes no Poſſeſſion, 

| | 3 8 

5. The King may bring this Action, 0 6 5 

6. This Action renonnees not the Poſſeſſion or Pro- 

perty, but only puniſhes the temerarious Ocoppa- 

_ tion, | 5 BER. 4, 

7. Cannot be brought by the firſt Raviſher againſt 

the ſecond, but the Lord may bring it againſt both, 


þ 


| 8 

8. If it be oy againſt the firft Raviſher, = 
Value of the Marriage, and Damages are reebover- 
able againſt him, though the ſecond Raviſhef mar- 
ried him, 1 5 
9. The Verdict may be conditional, and the Judg- 


ment, : 5 . $9; 100 
11. The Verdict may find the Ward married, with- 
out ſaying by whom, | iilid. 
11. The Raviſher is branded by Stat. as mals fidei 
poſſefſor, | 5 1108 
Keteit. e p1 
1. The Feme cannot be received after a Verdict in 
Waſte againft her and her Husband, 177 
A etital. 
1. A Recital made in the Condition of an Obligation 
is not material, nor ean be taken hold of, 139 
Netognizance. 


1. May be taken by the ſeveral Judges out of Term 


in any Part of England, 195 
2 2. When 
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_ — As. 


Wen it is taken in London and inrolled in Middle- 


ſex, where the Debt or Scire facias brought upon it 


muſt be laid | | 195, 196 
3. It is a Record from the Time of the acknowledge- 


ment, and binds Perſons and Lands from thence! | 


195, 196, 222: 
out upon a Recogni- 
| 29 


before the Inrollment 
4. Where a Capias was taken 
Zzance, | 


Kecoꝛd. 


Common Pleas. 
Certiozart. 


1. What is the Record of a General and what of a 
private AQ of Parliament, 109 
2. A Record muſt be tried only by it ſelf, Teſte meip- 
0 | 110 
1 upon a Record certified ſmall Variations 
ſhall not hurt, | | 179 
4. Where a Matter of Record mixt with a Matter 
of Fact, ſhall not be tried by Record, but per petitio- 


onem; f 244 
Netoverp, and Common Retoverp. 


ODoucher. 
See _ 
Warranty. 


1. It is a Record, and when it is pleaded muſt be 
pleaded entire, | 24 
2. If the Feoffee ſuffer a common Recovery to the 
Uſe of himſc and his Heirs, he is in of his old 
- Fee-fimple, | | | 27 
3. Where a common Recovery amounts to an Aſſign- 
ment +. | 
4. Common Recovery againſt Tenant in Tail, and 
his Wife having nothing, ſhall bind the * 
Revs 1114 
3. If Tenant in a Writ of Right of Advowſon vouch, 
and a Recovery be had againſt him, he ſhall have 
Kecompence in Value in Land, 43 
- 6. Where the Recovery in one Action ſhall be a Bar 
in another, See Bar. 


7. A Common Recovery againſt an Infant is not 


void in Law, | 196 
8. Abbey Lands diſcharged, quamdiu in manibus propriis, 
are given in Tail, and the Donee ſuffers a Reco- 
very, which bars the Reverſion, yet he ſhall pay 
Tithes, | 248 


48 

9. If Baron and Feme be Tenants in ſpecial Tail, 
and the Baron only levy a Fine and die, the Feme 
upon Re-entry is Tenant in Tail, and may ſuffer a 
Recovery, which ſhall bar the Reverſions, not the 
Iſſues in Tail, 259. nor the Conuſee himſelf after 


her Death, | 8 | 2 259 
10. If the Defendant be Tenant, the Præcipe either at 
the Time of the Writ purchaſed, or at the return 
of it, it is ſufficient, | 


 Keenſant Convict. 


1. Forfeits not the Eſtate of the Land, only ie ti} | 


fits, 13» 14 


2. Forfeits the Preſentation of the Church to the Uni- 
verſity, if the Land were ſeiſed before Avoidance, 


for the Penalty of 20 J. the King ſhall have it, 126, 
| 127 

3. In Action of Debt againſt Baron and Feme for the 
Recuſancy of the Feme, hoth muſt appear, or both 
de outlaw d, e 
| 2 


4. Information upon 28 El. for Recuſancy {may be 


ibid. | 


262 


179 


— 


in the C. B. 204, 205, 251 


Kelation. 


1. Of an Inrollment, See Bargain ard Sale, and Inroll- 
ment of an Ad of Parliament, 111, 222 


ſieleaſe. 


In Law, if one Obligor diſcharges the other, 10 
. To one Treſpaſſor, diſchargeth all, 66 


V3 3 


75 By the King to his Debtor of all Rights and Titles, 


doth not Diſcharge the Land, 46 


4. If the Treſpaſſors ſever in Pleas, and the Plaintiffs 


before Judgment be Nonſuit, or enter a Nolle pro- 

1 againſt one, this is a Diſcharge of all, not ſo 

after Judgment, 1 4 70, 180 
5- A Rent reſerved to the Heirs without naming the 

Anceſtor, may be releaſed by the Anceſtor, though 

he have no Eſtate at all in the Rent, but the Re- 

| Teaſe muſt be by the Word Rent, not Action, 


Wo | 130 
6. A Releaſe obtained after a Verdict, and beide 
Judgment, is not pleadable, but muſt be uſed in an 
Audita Querela, 162 
7. A Releaſe of Actions real is no Plea for the Diſ- 
ſeiſor in an Aſſize brought againſt him, and the 
Tenant Secus, where the Diſſeiſor is alſo Tenant, 


| 16 
8. A Releaſe by the Plaintiff to the Sheriff after he 


Money levied is good, 


4 | 20 
9. A Releaſe before Acquittal, though after Indi& 


ment, is no Plca in a Conſpiracy, ibid. 
10. A Releaſe of all Actions and demands doth not 
releaſe a Promiſe before Breach, ſecus, of a Re- 
leaſe of all Promiſe, | 216 
11. The Demandant, hanging the Writ, may releaſe to 
the Tenant, though he have aliened, or to the 
Vouchee, 222, 338 


Nemainder. 


1. Where it veſts preſently, though limited by con- 
ditional Words ſi contingat, Ec. | 30, 31 
2. Deviſed to a Corporation or Perſon not in eſſe, 
void, although afterwards they come in eſſe, 33 
3. Deviſed to a Corporation began before a Head cho- 
ſen good, ibid. 
4. A Deviſe to three Brothers, and that one ſhall be 
Heir to the other, makes crrſs Remainders, 34, 75 
5. The Particular Eſtate and Remainder make bur 
one Eſtate together, to ſome Purpoſes, 71 


6. A. covenants to ſtand ſeiſed, c. the Remainder 


to the Right Heirs of B. Quære, Whether the Re- 
mainder in Abeyance be ſo far transferred, that 
there be no Reverſion left in the Covenant till the 
Remainder fall, | 74 
7. An Eſtate limited by the Habendum to one not 
Party to the Deed, cannot be good unleſs by Way 
of Remainder, | | 313 
1. Where the Heir ſhall take by Way of Remainder, 
becauſe it is impoſſible to take in Poſſeſſion, 314 


HKcmitter, 


1. Cannot be until the Poſſeſhon and Right meet, 
15 71 
2. Tenant in Tail enfeoffs his Son within Age, and 

dies, the Iſſue is remitted, bid. 
3. Where one ſhall be remitted, volens, nolens, for the 

Benefit of & third Perſon, | 747455 
4. If Baron and Feme be Tenants in Tail, and the 


Husband diſcontinue, and take back an Eſtate to 
him 
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him and his Wife at Common Law, both are re- 
mitted, but the Husband cannot elaim by Remitter, 
5 CEA | 

5. Where the firſt Taker may be remitted againſt x 
Statute of Uſes and where nor, 255, 256, 298 
6. if Baron and Feme be 'Tenants in Tail, and Huſ- 
band Alien, and take back an Eſtate to him and 
his Wife by Way of Uſe, the Wife is remitted not- 
withſtanding the Statute of Uſes, becauſe 32 H. 8. 
gives an Entry to her, ſecus, if the Caſe had been 
after 27 and before 32 H. 8. 255, 256 
7. A Remitter is an Entry in Law, and is to all Pur- 
_ poſes as, EffeQual as an Entry, 259, 257 
8. If Baron and Feme be 'Tenants in ſpecial Tail, and 
the Baron only W a Fine to the Uſe of himſelf 
and his Wife for Life, though the Entail be barred 
as to the Baron and the Iſſues, yet the Wife is re- 
mitted to the Eſtate Tail, as ſhe ſhould have been 
by an Entry after her Husband's Death, and the 
Remainders, which were depending upon that Eſtate 
Tail, are likewiſe remitted, 257, 259 


9. If Baron and Feme be Tenants in Tail ſpecial, and 


the Baron only levy a Fine to the Uſe of himſelf 
and his Wife for Life, if the Wife die, leaving 
the Baron, now thoſe Remainders, which were re- 
mitted by the Wife's Remitter, are by her Death 
turned to Rights again, as they ſhould ſtill have 
been, if the Wife ad not been remitted, or had 
ſurvived her Husband, and die before any Re-entry, 
where no Eſtate was limited to her, 260 
10. Where the Husband and Wife were remitted at 
Common Law, notwithſtanding the Fine of the Ba- 
ron, and where they ſhall be dock remitted againſt 
the Husbands Fine at this Day, and upon what Dif- 
ferences, 260, 261 
11. Where the Remitter of the Heir by his Entry 
ſhall be but temporary and defeaſible by Office 
found, TOS | 347 


Kent. 


1. Ought to be demanded upon the Land, g 


2. If the Leſſee be bound by Obligation to pay it, 


there needs no Demand, yet it muſt be tendred up- 


on the Land, 5 ibid. 
3. How the Demand comes in Iſſue, | ibid. 
4. Suſpended by the Entry of the Leſſor, ibid. 


5, Is not ſuſpended by bare Entry, without Expulſi- 
on, | 326 
6, And by Entry into that, which paſſed not by Par- 
_ ticular, but only general Words, 199 
7. When Part of a Rent-charge is granted by Fine, 
the Tenant is not compellable to attorn, 25 
8. Action for Arrearapes is local, and muſt be laid 
where the Land lies, ; 

9. If the Profits of a Court be leaſed, rendring Rent, 
and Debt brought, it is no Plea that the Leſſee re- 
ceived no Profits that Year, but it is a good Plea 
that the Leſſor releaſed all, 4 

10. If a Rent-charge be granted in Fee without ſay- 
ing pro ſe, & bercdibus, this cannot charge the Heir 
at all by Way of Annuity, but when the Grantor 
lives, a Writ of Annuity may be brought, and then 
the Rent in Fee is turned into an Annuity for Life, 
50 

11. The Rent is not ſuſpended by an Extent made 
of the Land before the Rent Day if the Liberate 
were executed after, | | 82 

12. The Rent muſt be reſerved to the Heir of, or 
Heirs of the Leſſor by that Name, 130 


13. The Rent may be reſerved to the Heirs without 


naming the Anceſtor, thid, 
14. If the Father and Son join in a Leaſe, rendring 
Rent to the Son, this is not good, though by Event 
the ſame fall out to be Heir, 130, 151 


15. A Rent reſerved to the Heirs, omitting the An- 
ceſtor is ſo far in the Anceſtor that though he can- 
not demand it, he may releaſe it. 130 
16. A Rent reſerved to the Leſſor, and a Stranger is 
void to the Stranger and Leſſor too, ibid. 
17. A Rent ſhall be divided in Halves, according to 
the Halves of the Reverſion, 177 
18. A Rent may be aſſigned for Dower out of the 
Land dowable without Deed, | 153 
19. A Rent reſerved at our Lady, and Michazlmas, 
upon a Leaſe in April doth not dinuniſh, 172 
20 A Rent. Service, though not demanded at the Day, 
may be diſtrained for without a perſonal Demand, 
ſecus, of a Rent-ſeck or Art-Service, tendred at 
the Day to the Perſon of the Lord, and 207 Beaſt 
eſcaped, may be diſtrained for Rent, though freſh- 
ly purſued, Q#ere, whether if the Tenant ought to 
maintain the Offence, 265 


Nepleader. | 
See Teofailes ; 


1. Where it ſhall be awarded after Verdict, and where 
not. See 112, I13, per totam & nota. _ 

2. If Iſſue be joined upon Payment of 10 J. ſecundum 
formam conditionis, the Condition appearing to be 
ten Pounds ten Shillings, a Repleader ſhall be a- 


warded after a Verdict, 113 
 Heplevin. 

1. 'The Declaration muſt aſſign a Place as well as a 

Town, 16 


2. Iu Place aſſignable is traverſable, not ſo in Treſ- 
paſs OS ibid; 
3. Is an Action of more Certainty than Treſpaſs, ibid. 


4. Though the Declaration aſſign no Place, yet the 


Defendant muſt alledge a certain Place in his Avow- 
ry, before he can have a Return, ibid. 
5. The Judgment for the Avowant is not to recover 
the Rent or Thing diſtrained for, but only to be 
reſtored to the Beaſt as a lawful Diftreſc, not to be 
replevied, | 61 


Replication. 


1. If it be inſufficient, and ſhew no Cauſe of Action, 
the Plaintiff cannot have Judgmear, though the Bar 
be inſufficient, 14 

2. In an Action of Debt, upon an Obligation, if the 
Plaintiff make a Replication, as certain as the 
Words of the Condition, though not ſo certain as 
the Caſe ſeems to require, yet it is good, 92, 93 

3. The Form of a Replication to the Incumbents 
Plea, as Parſon Imparſonee, 324 


Kequeſt. 
See Demand. 
1. Need not be made, where one is bound tb do a 


Thing by Bond, 14 
fcſcous. 


1. Where he, who reſeues one arreſted for Debr, may 
be ſued either in Treſpaſs vi & armis, or Aion 
upon the Caſe, | 180 


Hcſervation, 


1. The Rent muſt always be reſerved to the Heir or 
| Heirs of the Leſſor, by that Name, 130 
2. It may be reſerved to the Heifs firſt, without na- 
ming the Anceſtor, ibid. 
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9 . If Aham 2 joint Leaſe & by the Father 


| 4 If Tenant in Fee fiiiple 


2 
— 


and Heir apparent, eſervation * to the Son 
by chat Nalſie is ver! 00d „though by Event the Son 
fa out to be Heir, 130, 151 
join in u Leaſe with a 
Stranger, reſerving Re: nt to the Stranger, e 
void to the Strang to, the Leflor too 


5. If upon a 'Convey Vance to N 555 oral PLL | 
be reverſed to limit Uf Uſes to a 23 is Wor 
for the Generality;* 


6. A Rent reſerved at dür Lady, at Mich] nelmas 1 
1 


on a Leaſe in 1 fora a Year cannot be dimini 
ed in 4 Eee vg | 2 
7. How a 1 eſetvition may be fail to wait f t - 


Grant, 
pom gietürn ok the Sheriff. 


$1 iy gant 3 1 55 k "oo 1 
| se Sheriff. 
4224 592} 


rf N 


320 


1. Feoftment to the Uſe of F s. in Tail the Remain- | 
t 


der to the Right Heirs of the Feoffor, is ſtill a Re- 
verſion in the Feoffor, | 27 
2. So a Deviſe in, Tail, the Remainder to the Heirs 
Males get vile br, is a Reyerſiop ſtill, 5036 
* de - it ve reſently,. 
I. Words 1 contin rat, nnn * 
Covenants to 105 ſeiſeg, Ge. the Ly. 
to Lind Right Heirs of B. who, live Fea mother, the Re- 
mainder in Abeyance be 15 transferred, that there 
be not left a Reverſion in the Covenant till the 
Remainder fal. * * 74 
5- If a Copy holder demiſe by Licence, Ht e ma 
Sörtender his Copyhold by the Name of a Reber ſi 
on, . Ns "on 
F b of Aaioin, 
hi 1h; ? ! 
+ 2: Ap. f. 


See) Fr H. 8, 0. tens and En- 


by * 


r 9 4. wt? 


1. May be of a 12 of Attorney, or the Office of an 
'Under-Sherift, rhonghs they were made ns 


2. If a Recovery be ſuffered by 4. to the Uſe. of hin 
laſt Will, and then A declares the Vies by Writing, 
pet thoſe U ſes are revocable, 548, 349, 2. 


are, „ 


315 A 


Aicvotation. 
0 pole of Hicvoeation, 


$i >ti mw 4 


ſhould have . | 3 
2. A Right of Action is not i by Attainder 
nor Eſcheats, nor is given by the General Words 
of a Law, 242 ſecus, of a Right of Entry, 242, 341 
3. A Right of Action which was in the Perſon attain- 
ted, and may ſerve to ſettle the Kings Poſſeſſion, 
ſhall be forfeited, ſecus, of a Right of Action to the 
Lands of a Stranger, 342, 343, and 34S. the Diffe- 
rence is taken between a naked Right of Action a- 
lone, and when an Eftate of Inheritance is I 
vith it, in 91 8 left Caſe it is fete. . 348 


T: ers T 


"ior. 


1. Is not 3 in the Star Obamber, if aceom- 
panied with Felony, 138 
2. An Aſſembly of two hundred Men with Weapons, 
though to confer about a lawful Matter, and though 
nothing be done by them, is 8 in * Star- 


N hn £31974 92 


3 WJ. 
- 4+ 0 „„ ie 


3 


— 


e by Foe f 


and the Son [- 


T is none of thoſe ABions! wherein a Writ of Er- 

+ ror is given in the Exchequer Chamber, 52 

2. H in a Scive facias F. S, be returned terre-Tenant 

omnibus terrarum, & tenementorum, without 6 
of what in certain, it is no Error, 

3. If the Sheriff return the Body married, the Platn- 

tiff may have a Scire- facias upon the Conditional 


judgment, in a Raviſhment of Ward, 100 
4. Upon à judgment or Recognizance, where it muſt 
be laid, +" 195, 196 


5. Baron and'Feme bring ſeveral Writs of Scire facias 
againt 1 the Terre-Tenants in ſeveral Counties, judg- 
ment is given agaiñiſt ſome of them by Default, — 
pending the Pleas of others, and bok ore any Exe- 
cution the Barön dies, Quere, if all the W. rits a- 
bate as well againſt thoſe, againſt Whom Judg mr 
was given, as againſt thoſe, w 0 have pleaded, 


EY Scquefifation, | N 
1. If the King Preſent i not, "Us Ordinary may ſe- 


VVV 144 
5. The C Commenda "ſemeſtris_ is in the Na ature of a Se: 


queſtration, „übe n „ 00 Wal 1 15 
3. OS Form. of Pleading Re ont 75 5 . 


Sheriff. 


as * 5 


1. The 3 of covenants between him and the ys 
der Sheriff, 


2. May grant the Office of Under Sheriff at Will, 


I 
3- Though he grant it irrevocably, yet he may i 
voke it, ibid. 


4. Need not make an under Sheriff, but may exerciſe 

it himſelf. 

5. Though he do make an Under-sheriff, yet in Caſes 
of Rediſeiſin and Waſte muſt exerciſe it himſelf, 
Fa Cannot reſtrain or abridge any Part of the Un- 
der Sheriffs Power in executing of Proceſs, 13, 155 
7. Cannot be. reſtrained | hunſe] 
n Power by the King, ibid. 

8. ls not eneilhahle 7 Fg executing the Proceſs of 
Court, though i it were erronious, 48. Vide Officer. 
9. Is puniſhable in Star-Chamber for outragious exe- 
|! . cuting of a; Proceſs, 625 163 

10. Cannot break open a Houſe upon private Pro- 

| ceſs, 62, 263 

11. Cannot upon private Proceſs ruſh into a Houſe, 
which by Craft, as knocking at the Door, Oc. he 
procured to be opened unto him, 62 

12. The Sheriff of London is known by the Court to be 
two Perſons, inſomuch that a Return by one is 

; naught, and not holpen by Sratute, 70 

13. The Sheriff cannot return a Writ of Inquiry of 

Damages directed to Kamel, to be executed by a 
Baily of a Liberty, . 83 

14. Where the Sheriffs return is not to be regarded. 

bid. 

15. The Earl of 8 Sheriff of We eftmorland, 

8 

16. How he muſt demean bimfelf in making Paoels: 
mation of Summons in real Actions, 113. See 31 Ei. 
Cap. 

17. 11 a Sheriff deliver not his Priſoner which he 
hath in Execution to the next Sheriff, he himſelf 
remains Rill. a Sheriff, co this is Purpoſe fo when be 

| oharge- 


33 


r 


1 


in any. Part of his 


8 


— — — 


92 
„ 

| S 
o © 

* 


chargeable as a Sheriff, for the Eſcape of that Pri- 


. ſoner;. . | 266 
13. He may remove his Gaol from one Place to ano- 
ther, within his Bailywick, 202 


19. What ſhall be an Eſcape to charge the Sheriff, 

and what not. See Eſcape, 

20. After the Debt levied, the Sheriff is Debtor to 
the Plaintiff, 206, and capable of a Releaſe from 
him, | 207 

21. If the Sheriff upon a Scire facias or Capias recei- 
ved, pay the Plainriff of his own Money, Quære, 
he may levy the Money of the Defendant after, 

| 207 

22. Where an Action of the Caſe will lie againſt 
the Sheriff for a Falſe Return, and in what Coun- 
ty. | 209 

23. Cannot break open a Houſe to execute the Kings 

"Proceſs, without fignifying that he is Sheriff, 263, 


| | | 264. 
24. Is puniſhable. in Star-Chamber for neglecting to 
execute a Capias Utlagat. after Judgment, 264 


Spmony. 
Vide 31 El. cap. 


1. The Nature of it is Contractus ex turpi cauſa, & con- 


tra bonos mores, 23464 
2. Though the King Pardon the Symony, yet the 
preſentation remains void, 167 


3. If a Patron contract with one for Symony, and 
preſent another without Simony, it is not within 


the Statute, ibid. 


4. A Preſentation for Symony without Admiſſion is 


within the Statute, ibid. 


5. If the Symonaical Clerk reſign, another be pre- 
ſented, and die, the King hath loſt his Turn, 197 
6. Symony makes the Church void between the Par- 
ties and Strangers, and to what Strangers to the 
King, and to his Incumbent, and to all claiming 
under them to the Pariſhioners, and tothe Ordinary, 
not to an Uſurper or to the Grantee of the next 


Avoidance, who preſented by Symony, 167 
Sollititoz. 


1. May bring an Action for a Sum promiſed for ſol- 
liciting, 5 67 

2. It is not Maintenance, to ſollicite other Mens Cau- 
| ſes, unleſs it be done for Maintenance, or Money 
laid out for Maintenance, 68 


Star⸗Chamber. 
Vide Inkozmation. 


1. May puniſh Perjury, though it be not legal Per- 
jury 52 
4. 3 fine a Sheriff for Outrage in executing Pro- 
ceſs, 3 . 62, 263, 264, Vide Sheriff. 

z. May puniſh for Writing libellous and Provoking 
Letters, though ſent ſealed to the Party himſelf, 


62, 245 
4. May puniſh the ayowing of a fraudulent Deed to 
be made bona fide, 84 


5. Cannot puniſh the Maintenance of a Common 
Cauſe, by common Perſons, though only one be 
ſned, | ö 92 

6. May puniſh the Aſſembling of two hundred Men 


with Weapons, though nothing be done by them, | 


and though their meeting were to confer about a 
lawful Matter 8 ibid. 
7. May puniſh a Jury for receiving Breviates, 114 


16. Cannot hold Plea of Sollicitation of Chaſtity, 


8. The Defendant againſt whom ſuch a Jury hath gi 
ven exceſſive Damages, may by Suit in this Court 


recover Damages againſt the Plaintiff, notwithſtan- 


ding his Ordinary Remedy at Law, by Attaint, 
14 n 114 

9. Cannot puniſh a Jury meerly for giving exceſſive 
= Damages, . | ibid. 
10. Admits no foreign Depoſitions directly or indi- 
realy, 85 „„ 
11. Where the Bill is anſwered by Interrogatories re- 
fuſed, the Bill cannot be taken pro confelſo, 115 

& Ve. 

12. May clog thoſe with Irons who refuſe 9 anſwer 
to Interrogatories, | 4 ibid. 
13. Did proſecute thoſe who exhibited Indicment in 
B. R. for Proceedings in Chancery after Judgment; 
and dealt indirectly therein, ibid. 
14. May puniſh Maintenance of a Title bought up- 
on a caſual match, | IIS, I16 
15. May puniſh Provocation to a Challenge, 120, 


121 


19 


| 5 
17, Cannot uſurp or prevent the Juriſdiction Eccleti- | 
aſtical. ibid. 


18. The Difference between Proceſs ad audiendum ju- 
dicium, and Proceſs for hearing only, as to the ſer- 
ving of it, | ibid: 

19. Where a_ Bill or Information of Perjury is ex- 
hibited againſt thoſe Witneſſes, upon whoſe Teſti- 

mony a former Sentence was grounded, it cannot 
be demurred to, - 201 

20. May puniſh a refuſal to anſwer the Council Ta- 
ble in a Queſtion of State, | 235 

21. They may puniſh Factions and Conventicles 
though they be upon grounds of Hereſie and Schiſm, 

| „ 236 

22. May puniſh him who ſhall voluntarily ſpeak that 
the Sentence is good, but grounded on falſe Wit- 
neſs, and why, f | 201 


23. What Examinations ſhall bind in the Star-Cham- 


ber, and what nor, | 236 


24. Cannot retain a Bill exhibited for a Riot, or o- 


ther Offence, likely to prove a Felony, if true, 138, 


| | 267. 
25. Where the Star-Chamber may puniſh a Breach of 
the Kings Proclamations, 251, 252 


| 26. No Man ſhall complain of a Libel in the Star- 
Chamber, but the Party grieved, 252 


27. A Libe] may be puniſhed, though the Contents 
be true, | 255 
28. Depoſitions which are taken into the Parties own 
keeping after they are made, and not ſutfered to 
remain in the Office, ſhall be refuſed at hearing, 


oP 2 
29. May puniſh the Taking out of the King's Procef 
by one who is no Party intereſted, 264 
30. May puniſh a Sheriff for neglecting to execute a 
Cap. Utlag. after Judgment ibid. 
3. May puniſh Tranſportation of Money as an Of- 
fence againſt the Common Law, 270 


32. Where the Serving of one Defendant to hear 
Judgment, ſhall ſerve for all and where nor, ibid, 
33. Where the Bull ſhall be accounted as one Bill, 
and where as ſeyeral Bills, though but one Writing, 
Ibid. 

34. The Rejoinder is without Oath, and therefore 
it is againſt the Courſe to alledge in the Rejoynder 
any new Matter which may tend to bar the Suit, 

| 71 

35. Where the Bill exhibited for Forgery fails, "he 
adding of ſomewhat which is not in the Writing 
forged, ; | 272 
36. The Party himſelf, his Servant, Son, or Kinſ- 
man cannot be puniſhed for meer ſoliciting the 
Jury to appear, ſecus, if any of the Jury be lolici- 
red not to appear, 294 
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37. To follicite any Man to be in Readineſs to ap- | 2. Execution of it may be ſued againft Body, Lands 
pear upon a Tales, is puniſhable, Thid. and Goods all at once, or ſeverally one after ano- 


38. May puniſh the undue Preparation of Witneſſes, 


though their Teſtimony be true, 324 
39. Viz. Upon a Special Bill, not upon a General 
Bill for Perjuzy, . 24 
40. What Cauſes be originally, and in their own Na- 
ture proper for the Court, and what not, p 

| | | 32 
41. Cannot proceed againſt Witneſſes for Perjury in 
a Common Law Court, pendente lite, 324, 

, , 32 
42. May either abſolutely diſmiſs the Cauſe, or re- 
ſerve the Crime after the Civil Part is ended, 325, 


43. May leave the Sentence with a Non liquet, where 


Juries muſt of Neceffity give a Verdi. 326 
Suit. 
1. Is Pugna Civilis, 20, 162 
Surpluſage. 


r. Hurts not in a Court. | 3 | 23 
2. Hurts not in a Writ, though it vary from the Re- 


iſter, | 51, 32 
3. Wbere a Traverſe, though Surpluſage ſhall not 
make the Plea vicious, | 180, 181 


Surrender. 

1 Leſſee of a Manor cannot ſurrender the Courts, 
. 108 

2. A Copyholder may ſurrender his 
the Name of a Reverſion, though the Leaſe in 
being were made by Licence, not by Surrender, 177 
3. The Husband and Wife can neither in Deed or 
in Law Surrender the Wife's Eſtate for Life, ſo as 
to bind her if ſne ſurvives, FS no 203, 204. 
4. If the King make a Second Leaſe for Life, to 
the Wife, or to the Husband and Wife, in Conſide- 
ration of a former Leaſe for Life to her, ſurren- 
dred by her and her Husband, the ſecond Leaſe 
is void, B 203, 204 
5. A Conditional Surrender is no good Conſideration 
of a ſecond Leaſe from the King, nor will warrant 
a new Leaſe within the Statute of 32 H. 8. 204 


6. If the King make a new Leaſe in Confideration of 


a Surrender, it is good, tho there be one only Sur- 
render in Law. | Ibid. 
7. The Surrender of a void Leaſe is no good Conſide- 

ration of a new Leaſe from the King, ny 


8. Where Iſſue is joyned upon a Surrender, it muſt 


be underſtood of an actual Surrender, bid. 
Suſpenſion, 

1. Of a Perſonal Action doth extinguiſh it, 

2. Of Rent by Entry of the Leſſor, 

3- Of Rent by Entry into that which paſſed nor 


by Particular, but only by General Words, 

790 

4- Of Rent by Entry and Expulſion, not by Rent 

only, | 326 
Vide Hecognizance, 

1. If the Conuſee r part of the Lands, all the 


— Lands in Hands of other Feoffees are diſchar- 
: 56 


2 


325, 


$29, 1 © 
3 


326 


Copyhold by 


| 1 Law into a Temporary. 
16. If a 


10 
8 


rher. ; 60 
3. The Extent of a Statute changes not the Poſſeſ- 
ſtons till Liberate executed. | e . 
4. If the Conuſor releaſe a Rent which he hath, yet 
the Conuſee may extend it. 165 


Conterning Statutes in general. 


See Parliament. 


1. They bind the Tenants in Ancient Demeſne, and 
Lords Villains, though they contribute not to 
Enights Fees: | | 48 
2, Where a Statute gives a new Action it cannot be 
bronght in an inferior Court, otherwiſe it is 
where a Statute gives an old Action in a new Caſe. 

5 | Thid. 

3. The Expoſitions of ſuch Statutes as concern the 
Eccleſiaſtical Courts, belongs to the Common Law 
Court, 3$ s & Iteram. 84 
4. A Statute made againſt natural Equity as to make 
a Man a judge in his own Cauſe is void, 87 
5. Where notwithſtanding the additional penalty 
of Statutes, yet Damages remain revocabla, 


Zak | 94 
6. Statutes ought ſo to be expounded, that they 
be not made Elufions, 93,9 
7. Statutes made in Imitation of the Common Law, 


muſt be expounded according to the Common 
Law, : 6 97, 98 
8. Statutes how they effect their own Conſervation, 
po as , | * 

9. The Life of every Statute is the Meaning of it, 
122 


19. Where a Statute ſhall extend to a Thing not in 
Ehe, at the Time of the Statute, 129 
11. Where a Statute begins with particular Words 
of an inferior Nature, and concludes with Gene- 
ral Words, the General Words ſhall never be ex- 
rended to any Thing of an higher Nature, 183 
2. Law for the Benefit of Religion, ought to be ad- 
| *vanced, tho the Words be unperfeR. 157 
13. Statutes in the Affirmative ſhall not alter a pre- 
cedent Power or Intereſt, ſecus in the Negative, 
| | I73 
14. If a Statute have Words prohibitory, as well Fo 
a Penalty annexed, a Prohibition will lye, ſecus 
if it hath only a Penalty. 187 
15. The Affirmative Continuance of a Statute perpe- 
tual, cannot work an Abrogation by turning the 
21 
Statute confirm all Grants made fince ſuch 
a Day, it muſt be underſtood only of Grants made 
before the Parliament began, for it relates thither, 
"= 833 
| 17. All Statutes that concern the King are general 
Statutes, and why, | | 226 
18. Statutes which concern Grants made by the King, 
are General Laws, as well as thoſe which concern 
Grants made to the Ki 227 
19. One Chapter of an Act of Parliament may be 


both a General and Particular Law, in Reſpect 
of the ſeveral Clauſes, 228 

20. A 8 Statute cannot be taken Notice by 
the Court, except it be pleaded, and the Reaſon, 
ſi . 
'21, An AQ of Parliament doth include every Man's 
Conſent, as well to come, as preſent, 256 


22. Felonies or other capital Crimes, ſhall not be 
made or created by doubtfull and ambiguous 


46 


Words in a. Stature, 270, 


23. Ns 


* 


* 


* 


3 


23. Affirmatives in Statutes which are introducto- 


ry of new Laws, do imply a Negative of all which 
| 298 


is not in the Purvicw, | 
24. Acts of Parliament are every Day expounded 


by the Judges according to a better Rule of Rea- 


ſon and juſtice than the Words bear, 29 
25. The Judges have a Power over Laws eſpecially 
Statute Laws according to Reaſon, and beſt Con- 

venience, to mould them to the trueſt and beſt 

Uſe, 346 


Statutes. 
Magna Charta cap 3. Wardſhips 46. 
Chap. 7. Quarentine. 


1. Me Wife may not depart and return again, per le 
reſidue, de 40 Furors, 153 


Magna Charta cap. 29. 


1. The Body of a Freeman cannot be made ſubje& 
to Impriſonment, by Contract, but only by Judg- 
ment, | | 61 


Merton 20 H. 8. cap. 3. 
Nedileiſin. 


1. Extends to a Feme Covert, = 96 


Cap. 6. Kaviſhment ok Ward. 
1. Extends to a Feme Covert, 94, 96 
Weſt. x. Cap. 2. 

Clergy. 


E 
238, 239, 


Vid 


1. The Reaſon of the making of it, and what Alte- 
ration it hath made, and how it works, 291, 292, 


9 
Chap. 13. Hape. 
1. Extends to a Monk, 91 
Chap. 20 Malekacozibus, &c. 
1. Extends to a Feme Covert, 95, 27 


2. Cap. 4. Of Voucher and Warranty of Charters, 
| a2 


Chap. 43. Of Eſſa ins. See Eſſvin. 


1. Extends not to a Writ of Partition, nor to Efloins 


caſt before Appearance, 8 
Glouteſter cap. 1. Damages. 

1. What the Law was before the Statute, 98 

2. A Treſpaſs vi & Armis will not lie againſt the 

Feoffee, 98 


——— 


8 


Chap. 10. Of Eſſoins. See Eſſoin. 
Anno 130. E. 1. 
W. 2. Cap: 2. 


I. Donis Conditionalibus, Vide Taile. 


W. 2. Cap. 2r. 


1. Quod ei deforceat, 299 


Chap. 5. Quart Impedit. 
Qui. 


I, the Statute extends to none but thoſe that are 

Heirs, or in Degree of Heirs, and in by Deſcent, 
238, 2 

2. At Common Law Infant Heirs were by Uſurpation 

driven to a Writ of Right, 238 

3. no Purchaſer, though Infant or Feme-Covert, is 

relieved, | 239, 240 


4. Sueceſſor of ſingle not of compounded Corporati- 


ons, are relieved, 240 
5. Infant-Heirs are relieved, the Advowſon were 
in their own Hands, and they out of Ward, ibid. 
6, If an Infant Heir ſuffer an e and ano- 
ther Avoidance fall during Non- age, he may have 
a Quare Impedit preſently, though the Statute ſays 
NN ad ætatem. ibid. 
7. If a Guardian ſuffer Uſurpation and Surrender to 
his Ward, he can have no Ozare Impedit until 21, 
| | ibid. 
8. An Infant in ventre ſane ſhall be relieved at the 
next turn after his Birth, ibid. 
9, A Grantee of the next Avoidance, and he in the 
Remainder are within the Statute, ibid. 
10. A Purchaſer who comes in loco heredis, may be 
relieved, | ibid. 
11. Iſſue in Tail is relieved againſt an Uſurpation 
by Tenant in Tail, 241 


Quando. 


1. An Heir of full Age is not relieved againſt an 
Uſurpation ſuffered by his own Leſſee, 241, 244 


2. If a Biſhop in Poſſeſſion ſuffer an Uſurpation, the 


Succeſſor cannot have a Quare Impedit, ( 241 
3. If an Infant come to Age within 6 Month after 
Uſurpation, and remove not the Incumbent- by 
Suit, he is out of the Starute, ibid. 
4. The Leſſee who ſuffers Uſurpation is without Re- 
medy, though the Reverſion be in an Heir, bid. 


Quomsads, 


1. The Statute changes not the Poſſeſſion of the 
Advowſon, but the Remedy, 241, 244 
2. The King cannot remove the Incumbent after 
Induction without Suit, but after his Death he ma 
preſent again, but a Common Perſon in that Caſs 
is put to Suit, 242 
3. Though the Statute give nothing but a Poſſeſſion 
adtionable, yet Liberty is to preſent it within the 
Intent, | Thid. 
4. If an Heir relievable within this Statute die with- 
without Heir, the Lord by Eſcheat ſhall not pre- 
ſent, nor have a Orzire Impenlit, 243 


W. 2. 


G : 
-C 


3. If 8 Compleat Incumbent 3 hanging the 
Writ, he hath loſt the privilege of counter-pleag- 
W 2. cap. 18. ing the Patron's Title FE 


I 
3 : 4. What the Common Law was before the 3 
Ficri Facias, Elegit, 57, 58. | 161, 162, 316, 31 
2 5 316, 317 
5. Extends only to a natural and compleat Incum- 
See Elegit. bent by Induftion, not to a commendatory Seme- 


ſtris, or temporary, but for Perpetuity, 162, 163, 


Chap. 21, Failer of ficcozd in Aſſiſe. 6. Any Defendant may plead ne diſturba paſs, _ 


7. Or ſhew any Thing to the Court as Amicus Curie. 
1. Extends not to an Infant, 95, 66. 15 ibid. 


Chap. 23. Damages in Appeal. Chap. Trcaſon, 


rr _ 


— 


* g —— — = . — — —— * — _ 
— — —— — — — ͥ — — —— — —— — ——— — 


— 


1. Extends not to a Monk or Feme Covert, yet 


Quere of a Feme Covert, g8 | The Reaſon of reſerving a Declaratory Power to 


the Parliament, | 310 


— — 


Chap. 35. Naviſhment of Ward, 


Chap. 19. Executions fo; the Ring. 
See Gaviſhment, | | 


N DP. 


1. Hinders not the Subject from taking the Body in 


—— — 7 


| 1. Extends to a Feme Covert, 93 uſque ad 98 Execution too, 115 
2. The Sure. c_ be vi & armis, 6 1 94 | 
3. For what Reaſons this Statute may be ſaid to be | . ; 
made by Men unlearned, #7 0".99 "ha bo Chap. Entrp of Pleas in Latin. 


4. Extends by Equity to Guardian in Soccage, | 


Err ns A A nt 


e | 95 
5. And to the Committee of an Orphan in London, 


ibid. Vide 5 


Declaration. 


Anno 13. E. 1. | 


1 ercatozibus. | | 
Ie Mer, 210us | 1. Of the Admiralty; See Admiralty. 


Vide Biecognizance. 2 | | | 
| : un . . And 2.54. 4. CAP. 2. Clergp. 


Anno 21. E. 1. De Champertp. | 


— 363 =y 


Anno 5. R. 2. chap, 5. 


— » 


——_— 


— — 
— —ͤ— — - —— — — — F— — — 2 


See Clergy, 288. 


1. Extends to an Attorney who follows a Cauſe to be 


| 
| | 
| paid in groſs, 117 | Chap. Dereſies, 
Anno 345 E. 1. 1. How the Pleading upon it muſt be, 299 
onjuncti! t. 1 We 
| De C muneim Fe Anno 1. H. 5. Chap. 5. Additions. 
1. Extends to a Feme Covert, 95 


1. Extends to a Knight Baronet though it were a 
Degree ereged ſince, | 129 
2. Extends to a Cap. upon a Statute Merchant, 

though the Statute mentioned only Original Writs, 


Anno 9. E. 2. de Vicec. 


—- —  — — — 


— ———— ww - — ñ— — — 


6 1. Reſtrains not the King's Power at Common Law, ; I 
| but he may ſtill make Sheriffs without the Judges, —_ eee To 2 
| | ; | ft 146, 2144 | | | A 
1 2. It was meant to eaſe the Sovereign of Labour, | H. 6. 3 
| not to deprive him of Power, | 146 Anno 8. H. 6. cap. E 
| Anno #: 1. E, 3. cap. 4. 1. Foreible Entry, 94, 95 3 
| Clergy. Vide Clergp, 288. Chap. Atlarges. I 
| Clerico Stat. z. 3 
J ; Chap. 7. pro Clerico Stat. 3, 1. Void is to he expounded void by Writ of Error, 3 
„ Incumbent's Plea. Sͤtatutes Anno 23. H. 6. cap. 10. 
1. Doth not inable the Ordinary in any Caſe, but : 5 
- where he hath collated by Lapſe to counter-plead ; Bonds to the She riff. 4 
the Title of the true Patron, "7" $89, 319 | | : 3 
2, He that is a compleat Incumbent within the Sta-. Extend not to a Bond made to the Sheriff by | 
-tute, muſt yet ſhew and defend his own Title as the Under Sheriff, | 13, 14 
well as counterplead his Adyerſaries, 319, 321 | 2, If a ſpecial Law, and muſt be pleaded, 13 
: p | | I Zo Ex- 
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3. «tends to the whole Bond, though Part of the 
Condition be out of the Statute, | 14 


4. Non eſt factum cannot generally be pleaded to a 
Bond againſt the Statute, e T0 


Chap. 15. Election of Burgeſſes. 


1. An Action will lie upon this Statute, though the 
Parliament was as none, becauſe there was no AC 
nor Record of it, | 78 


Anno 31 H. 6. ca. 5. Alnage. 


1. The King may grant the Office without the Bull 
of the Treaſurer by a Non obſtante, 


Anno 3. H. 7. ca. 2. 


Stealing Women, 


1. The Word (ſo) in the Body of the Act hath | 


made the Preamble a Part of the Body, 182, 183 


2, Quere, If the taking Lands and marrying be all 


in ſeveral Counties, 185 
Anno 4. H. 7. ca. 13. Clergy. 
See Clergp, 288, 294. 
Chap. Fines. Vide Fines, 
Anno Lt. H.7.-ca-:20, 
Wilcontinuante. 


How the Pleading upon it muſt be 299 
4 How the Fee, muſt be after the Entry of the 
Heir for a Forfeiture by the Jointures, 331 


3. A right of Entr belonging to the Heir within 


this Statute is forfeited for Treaſon within the Stat. 
of 31 H. 8. 341 


Jointures. 


1. The Alienation of a Feme Jointure is good againſt 
her ſelf} though not againſt the Heir, 166 


Anno 21. H. ca. Pꝛobates. 


Adminiſtration, 
See | 
Ozdinarp. 


Chap. Avowzies. See Avowzies. 
Chap. Adminiſtrations. 


1. In granting Adminiſtrations durante minore etate, 
the Ordinary is not tied to purſue the Statute, 
250 

2. If an Executor be made from a Day to come, the 
Adminiſtration in the mean Time muſt be granted 
according to this Statute, ibid. 


214, 246 


Chap. Pluralitics, 
| 1. The Commendations of this Statute, 1 57 


| 2. Biſhopricks are not within the Words Benefices 
but they avoid former Livings by the Common Law. 


t bid. 

2. If a Biſhop take two Benefices he is a Parſon with- 

in that Lay. 22 ibid. 
3. Biſhops looſe their former Qualiſications as Chap- 
lains, Oc. by being made Biſnops, ibid. 
4. It extends to a Plurality, where the Parſon is on- 
ly inſtituted into one, and inducted into another, 
I57, 158 

5. It extends to a Union of two Benefices te 
of one was worth above 10 J. if the Union were 
ſince and not before the Statute, 158 
6. It extends to the Eaſe of a Commenda temporary, 
by Force of the Word Tolerations, ibid. 


| Anno 23. H. 8. ca. 6, 
Kecognizance, 


I. may be taken by the Several udges in any Part 
of England, Et J | ; Ly 5 


Chap. 9. Citing out of the Dioceſs. 


| 1- Where the Tranſmitting of Cauſes into the Arch- 

biſhops Court, &c. is againſt the Statute 17, and 
where not, | 
2. The Metropolitan after the Death of a Biſhop 


within the Province, muſt hold the Courts for tae 
Dioceſs within the Dioceſs, 178 


Chap. 15. Colls, 


1, If the Plaintiff bring an Action for Words not ac- 
countable and be non-ſuited, yet the Defendant 
ſhall recover Coſts, Fa 219 


Anno 25. H 8. ca. 21. 
Diſpenſations. 


1. Neſtrains not the Kings Power at Common Law 
notwithſtanding the Negative Words not otherwiſe, 


| 146 
2, It was meant to eaſe the Sovereign of Labour, not 


© 


| 3- The Arch-Biſhop is reſtrained only to thoſe acts 
which the Pope did de quaſi jure, 147, 156 

4. Four Cauſes wherein the Archbiſhop is reſtrained 
from Diſpenſation, 147, 148 
5. How far the Word Neceſſary will enable or di- 
ſtrain the Archbiſhop in the Grant of Diſpenſation, 


5 159 
Anno 1 & 2 Ph. & M. cap. 


Deviles to Spiritual Coꝛpoꝛations. 


1. Will enable a Deviſe to Trinity College in Cam- 
bridge, becauſe erected for Divinity, not ſo of a 
Deviſe to a College of Civilians or Phyſiciars, 


Anno 


185, 188 


to deprive him of Power, 3674. 


123 


Anno 4 and 5 Ph. & M. 
Ca. Confitniation. 
v. Of Letters Patents, Vide 13 H. 3. ca. 13 
. Anno 26 H. 8. * 1%; 
Crtaſon. Vide 33 H. 8. ca. 20, 


1. Is not an Incroachment upon the People, nor was 
it obtained dy any Circumvention | 340 

2. Tefant in Tail is attainted and dies, the Land 

veſts the King, and doth not deſcend to the Heir 

till Office found, f 3345, 346, 347 

3. Where the Atrainder of Tenant in Tail Mall to 
ſome Purpoſes work a Corruption of Blood, 345, 


b ann 34. 

4. The Father is attainted, the Grand- father dies ſei- 

ſed in Tail, the Son ſhall inherit, | 343 

F. How this Statute may be ſaid ocidere impſam prædicti- 
onem, | Wy | 


Anno 27 H. 8. ca. 10. See Ales. 


1. The Reaſon why it was made, 338 


Chap 16, Inrolment. 
See Barg ain and Sale. 


22 | 
Chap. Diffolutions. 

1. Did not give the King Writs of Right, 242 
2. Doth give to the King the Preſentation or Action 
for it, where the Suegeſſor might have had a Q 


ro Impedit, bag before W. 2. the Succeflor could 
only have had a Writ of Right of Advowſon, 


* + 


307, 308 
| Chap. 24 Of Rclumptton 


1. Hath taken from the Biſhop of Durham, the Pow- 
er of making Juſtices, and given it tg the King, 


139 - 


but the Kings, 


2. They muſt no more be called the Biſhops Juſtices 
3. It bath not altered the Form of Mittimus at the 


Common Law, but this is ſtill continued to the | 


Biſhop as it was, . bid. 
4. Yet a Mittimus may be directed to the Juſtices im- 
mediately, Fe ; EY ibid, 


Anno 28, HI. 8. ca. 13. Piracp. 


1. The Commiſſion for Trial of Piracy is goods 
though the Chancellor do not nominate the Com- 
* mane, i % e 8 o: ern 


we 


Chap. Pyzices of Wine. 


d# 7 
** 


Anno 31 H. 8. ca. 1. Partition. 


1. Age is not grantable in it, 179 
I 


Chap. 13. Diſſolutions, * 


1. All Appropriations howſoever defective, (as thoſe 
made to Nunneries) are given to the Crown for 
the Statute meant as well thoſe in Reputation as 
in Truth, | | 148 

2. Whar Things are requiſite to be obſerved in the 
Pleading of prong 4 to make it a Diſcharge of 

. 'Tithes within the Statute, | 298 

3. Abbey- lands diſcharged quamdin in manibus propriis, 
are given in Tail, the Donee ſhall pay Tithes, 248 

14 1 — Donee ſuffer a Recovery, yet he ſhall pay 

mo: . 248 

5. If the Land revert to the King, he hall be it. 

charged, ibid. 


Chap. Treaſong. 


1. The Right of Entry which the Heir hath upon 
the Diſcontinue of the Jointures by 11 H. 3. is 


ven to the King upon the Heirs Attainder by this 
Dry s 341 


Anno 31 H. 8. ca. 13. & 34 H. 8. ca. 2. 


Confirmation of Letters Patents. 


after the Beginning of the Parliament in 31 H. 8. 
cannot be made good by the Statute of 31, but it is 
| good by 34 H. 8. 222 
2. A Grant to the King by an Infant, Ideot, Luna- 


I tick, or Feme Covert, is not made good by Sta- 


tute, though thoſe Perſons might ſome way have 
firmly bound themſelves by Common Law, 224, 
' 225, 226 

| 3- The Statute of 31 H. 8. extends to 1 
dy the King of other Lands, as well as Monaſtery 
Lands, but 1 E. 5. confirms no Grants made by the 
King, but only of Chauntry Lands, 227, 228 
4. The Statute of 31 confirms Grants made by the 
EKing, though the Confiderations py be untrue, 
and the Suggeſtions Falſe, ſecus, of a Non obſtante, 
or any other Statute, | 128 uſque 232 
5. The Statute of 31 intended more Favour to 
Grants made by the King to the Subject, than 
to thoſe Grants made by the Subject to the King, 


Nis, = A 228, 22 
6: The Statute of 31 ſupplies the Defe&s bf alt "i 
rogative Forms in the King's Grant, 2 22 
7 The Statute of 31 ſu is the DefeQs of an Of- 
fice of intituling, and 16 enables the King to grant 
what he had not like unto 1 R. 3. for Ceſtuy que uſe. 
e 230, 231 
8. If the Grant be upon a Conſideration * 
which is not performed, this Statute of 31 will not 
help it, | 2 3 | 231 


Statute. gf zl 3 | 
10. A Grant by the King of the Manor of Dale Ha- 
bendum cum Sale, is not made for Sale, by 31 H. 8. 
ENGINE PRES re 231, 244 

11. So if the King grant Lands Imperpetuum, the Sta- 
tute doth not help it. © 231 
12. How the Statue of 31 H. 8. goes farther than 
any other ſubſequent Statute hath ever yet done, 
8 5 232 
12 E. 6. Cures only Grants made by, and not to 
| "pe King, 705 | ibid. 


l: 14. The King bargains and ſells to F. S the Ma- 


nor of B. and all his Lands in D. and S. and 
by the ſame Indenture Covenants to convey the 
fame by his Letters Patents, and then makes Let- 
ters Patents of the Manor, but omits the Clauſe of 
all the Lands in D. and S. yet thoſe Lands paſs by 
the Indenture, and the Help of the Statute, 250 


Anno 


1. A Grant to the Kin by Deed not inrolled, till 


9. Not Naming of Honours is not remedied by the 


* 
CEPT 

. 
TOE 


r 
r 


8 


a 


— A 


Anno 3 H. 8 ca. Jeokailes. 


1. If the Plaintiff take iffue upon the Acceptance of 


a new Bond in Satisfaction of the former, and it be 
found againſt him, Qzære, whether the Plaintiff ſhall 
yet have Judgment, as upon Confeſſion, or the De- 
fendant, as after a Verdict, 69 


Chap. 1. Wardſhips. 
1. Where the Wife mall not be ſaid vane by 


the Husband, 1. 51 | 
Chap. 1. Buying of Titles 


: 
N 


1. Quere, If it extend to a caſual Mateh, ' 115, 116 F 


Chap. 3- Clergy, 194. „ 
Chap. Leaſeg. 


1. Will not warrant a new Leaſe, made npon a Con- 
ditional Surrender, | | 204. 
2. If Tenant in Tail, the Reverſion in the Crown 
make a Leaſe not warrantable, and the Iſſue annex 
the Rent, and is attainted of Trover, this Leaſe 


binds not the King, ſecus, if the Reverſion bad been 


in a common Perſon, 324 


Chap. 28. Difcontinuance. 
Vide Bight of Aion. 


1. I the Wife die without Heir after the Difcontinu- 


- ance of her Husband, the Entry upon the Piſ- 
continuanee given by this Statute, ſhall not eſcheat 
to the Lord, : 443, 261 
2. Strangers who have a Freehold or Inheritance in 
Remainder or Reverſien, are relieved by Entry, 

. as well as the Wife and her Heirs, 206 t 


— 


Chap. 34. Diſcents. 

Vide Night of Action. 
1. If the Diſſeiſce die without Heir, after a Diſcent 
caſt, the Entry within five Years ſhall not eſcheat, 
| | 243 

Anno 33 H. 8 ca 20. 


Tcraſong Vide Right of Action, 


1. If the Husband diſcontinue, or a Diſſeiſor die ſei- 


ſed, and then the Wife or Diſſeiſee be attainted, 
the King upon Office ſhall have theſe Rights of 
Entry, which they had by Statute, though he 
could not have had thoſe Actions, which they had 
at Common Law, 341, 243 


Ango 34 H. 8. cap. 20. 
Hecovcrics 


1. How the Pleading upon this Statute muſt be, 299. 


Chap. P:ices of Wine. 215. 
Chap. Of the Ring' g Debtozs. 455 46. 


| ſhould not be enabled to Deviſe, 


a_—_” 
— a. | 


Chap. Of Wills, 


good for two Parts, MR f! 80 
2. Enables not a Deviſe to Corporations in Mortmain, 
3. It was a needleſs Explanation that Ideots, Ec. 


Anno 3 ; H. 8. ca. 6. Tales, 68. 
Anno 37 H. 8. ca. 4. Chantries. 


1. Extended to none but ſuperſtitions Hoſpitals, 
though the Word Hoſpitals was put general, 222, 
e 590 | 2 


Chap. Prices of Wines. 21+. 
Ano 37 H. 8. ca. 4. Chautries. 


1. Extends'''to * Hoſpitals; though the 
Word Hoſpitals be not in it, 122, 123 
2. Had not reach'd Colleges in the Uniyerfity, 
though there had been no Proviſc bid. 
Members of the Parochial Church, though there 
had been no Provifo,, © 24 
4. Where it extends to Parothial Priefts, where not, 
x 1 Did. 
5. It extends not to a Gift to pray for Souls, ſo long 
as the Laws of the Realm ſhould permit, 1bid. In 
margent, 


to Colleges, ibid. 
7. Extends not to any Superſtition, unleſs it be direct 
and plain, | 


men, bid. 


Chap. 12 Clergy. 294. 


Chap. 44. Confirmation of Tetters 
Patents, 31 H. 8. ca. ts. 


after the Beginning of the Parliament in 31 MH. 8. 
cannot be made good by the Statute of 31, but ir is 
good by 34 H. 8. 1 > ah 


2. Cures only Grants made by, and not to the King, 


232. S2e 31 H. 8. Cd. 13. 


Anno 2 E. 6. CA. 3. 


Tithes. 
e 2 Tithes. | 
| Vide Modus Detimandi. 
* | 
1. The ſix Months for the Proof of the Surmiſe in 
aa Prohibition ſhall be counted accor mg to the 
Calendar, | 279 
2. In Action upon this Statute, Nihil is good Iſſue, 


Chap. $. Df Ones. Bzanch the 5,50. 


1. The King may appoint but one Clerk, though the 
Words require two, | 214 


Anno 


1. A Deviſc of a Rent out of all Lands in Chief i- 


3. Had not reachd Chapels of Fate, erected 46 


6. The Statute is more favourable to Churches than 


29 2 = $64 A. | 7 124 
8. Extends not to a Gift for Maintenance of Beadſ- 


1. A Grant to the King by Deed not inrolled, till 


418 
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5 'W 11 Anno 13 Eliz. 
Chap. Mading the Articles. 


1. Extends not Variance between Writ and Deela- 


Anno 5 E. 6. ca. Pꝛites of Mine. 215. | 


} 


Chap. Buping Ofceg. 
Weir EN e A i $0 <b | 
1. He that buys an Office is for ever incapable of 
"that Office for which he contrafted,' 73. 


Anno Septimo Elizabeth. 


Hearing Maſſes 


i. Extends to a Feme: Covert,  _. 97 


q 


Chap. Oath de Supremacy, 74. 
Anno 5 El, ca. 10 Appꝛentites. 


nnd e eee 
1. At the Common Law any Man might have ex- 
, - ergiſed any one or more Trades without being an 


1 


Apprentice, ee ze A Ate ko 
2. At this Day a Man may uſe any Trade privately, 
. „ ibid. 


3. An Information for uſing the Trade of a Baker, 


without ſaying a Common Baker is good, 183 | 


4. The main Penalty of the Law. is not given to 
1 5 Cities or Corporations, by the Word o Forfei- 
„ | ibid. 


1. If a Man havin one Benefice, be inducted into 
another, and read not the Articles, the firſt voids 
not by certain, becauſe the ſecond is as not "_— 

16 


„ © 


Chap. 5. Fraudulent Convepances. 


1. Where the Fraud muſt be ſpecially. pleaded, and 


where it may be given in Evidence, 72 
2. A Feoffment Fraudulent ſhall be avoided by not 
guilty, not by Iflue, Ne infeoffa pas, 72, 166 


. Chap. 7. Bankrupts, Vide Bankrupts. 
Y Chap. 8. Uſury, 5 
1, Non eſt factum cannot be pleaded generally to ſuch 


a Bond, 


72 
2. Though the King pardon the Uſury, yet the Bond 


is void, 1 166, 168 
Chap. 10. Leaſes. 


1. Extends. not to a Leaſe made before, and con- 
brmed _: - 
2. Did not reſtrain Leaſes in Reverſion, 269 


Chap. 10. Of Dilapidations, 84. 
A Chap. Of the King's Debtozs, 45, 46. 


1. Extends not to Land purchaſed of a Debtor, and 


| though the Starute ſay after Burning, 


211 


2. Extends 


after conveyed to the King, though he re- convey it 
to a Purchaſer, | 45 


2. Extends to Lands in the Hands of a Debtor though 


the King releaſe all Rights and Titles, , 46 
Anno 14 Eliz ca. 11. 
Church Leaſes: 269. 


Anno 18 El. ca. 7. Ciergy, 291, 292. 


. ; 2 1 „N ; : f ; 
| 1. The Reaſons of the making it, and what Alterg- 
tions it hath, made, and how it works, 291, 292, 


4 pic arges Clerks in Orders without Burning 


294 


Chap 11. Church Leaſes. 


1. Extends not to Leaſes and Covenants for them of 


Houſes in the City, 269 


Chap. Confirmation of 
Letters Patents, 
Ste 13 H. 8. ca. 13. 
Cap. Jedfails. 
bf Amendment. 


Secs 
(Jeokails. 


ration, | 38 
Extends to a Verdict in the disjunctive, where the 
Point in Iſſue is well enough found, 49, 64. Ouare, 
if it extend to a Proceſs awarded to the Sheriff, 
after it hath been granted to a Coroner 64 
3. It extends to a Ven. returned by three Coroners, 


when there are four, but not to a Return by one 


\ 


Sheriff in London, 70 
3 . Eliz 
Not coming to Church. 
1. Extends to a Feme-Covert, 97, 205 


| 2. If Lands be ſeiſed for the Penalty of 20 J. a 


Month by this A&, bars the Title which the Uni- 
verſity hath to the Preſentation by the Act of 


3 Fac. cd. 5. 127 
Anno 27 El. ca. Erro2s. 


1. Extends not to a Judgment in a Scire Facias, 27 


Chap. 4. Fraudulent Convepance. 


1. Makes the Conveyance void againſt a Purchaſer, 


not againſt the Party himfelf, 166 
Chap. 

1. Is a very penal Law, 2 | 140 

4. The Day of the Robbery ſhall be reckoned inex- 

cluſive, as Part of the Year, ibid, 

I | f In 


muſt be ſpecaal, 27 2 
42. If perperual Unity be pleaded in Bar of Tythe, 
without concluding ratione inde, &c. it is but a Fault 


e 


— 0 : II. 8 5 OS 
in Alon upon this Statute the Declyration may 


e omnes homizes inhabitaates in Dimidio Hundredi, 
; A 246 


443 


Chap. 5. Demurrer, 


J. The Commendation of this Statute for the Pru- | 


dence and Moderation of it, 232 
2. It is a favourable Law, and the Judges ought to 
retch and not to ſhrink it, | 132 
5, if the Defendant plead Pleniement Admmiſter, 
& nulla bona, &c. preterquam bona non attiugentia 


5 J. without ſhewing certainly what they did attain 


to, it is but Want of Form, and the Plaintiff cannot | 


'demur generally, | 133 
4. It is not ſufficient to alledge the Demurrer to be 


for Form, but he muſt alledge the ſpecial Point tbat 


he requires, : 232 
A Rule whereby to know what is Form and what 
-. Subſtance within this Statute, 23 


3 
6. a Demurrer not general, is now a Confeſſion of | 
all Matters, though puformally pleaded, ſects, 


of a Demurrer at Common Law, 1 
5. If the Executor or Adminiſtrator be Plaintiff and 


ge not the Probate or Adminiſtration, the 


efendant may Demur general, 223, 301 

$. If the Defendant entitle himſelf unto a Rent, and 
produce not the Deed, the Plaintiff may demur 
generally, e. 
9. If an Action be brought upon an Obligation, not 
laid in any Place, or laid to be beyond Sea, a gene- 
ral Demurrer ſerves, ſo if there be two Affirmatives 
without a Traverſe, 1 bid. 
10. If after nullum arbitrium pleaded, the Plain- 


tiff reply, and ſet forth the Award, which makes 


a perfect Iſſue, but aſſigns no Breach, a General De- 
murrer ſerves, yet the Breach is not traverſable, 


198, 233 


11. If a Deſeent be pleaded to a Couſin and Heir, 


without ſhewing how this Couſin, the Demurrer 


32, 235 


in Form, and cured by general Demurrer, 298 
13. The Want of an Inducement to a Traverſe, is 
aided by a General Demurrer, | 
14. An uniformal Conclufion of a Plea or Repli- 

cation is aided by a General Demurrer, 


Anno 28 El. Riecuſants 205. 
Anno 31 El. Chap. Spmonp. 


Vide ©inonp. 


1. He that is guilty of Simony is for ever incapable 
af that Benfice for 


which 


Incumbent is ſick and like to die, is Simony, 165 


3- Though the Clerk preſented by Simony die, yet 


the King's Turn is not ſatisfied, 165, 166, 167 


236 


321 


he contratted, 75, 


| 166 | 
2. To Contra&t for the next Preſentation, while the 


Chap. P:oclamations. 


though Parr of the Land lie in another Town in 


the ſame County, is ſufficient, though the Words 
of the Stature be Pariſhes or Chapels, 


. 13 
2.1 The Sheritt muſt not proclaim the Contents 1 
the Writ, but muſt proclaim that he hath made 
ſummons, N | hs 


1574 
Chap. 5. Infozmatians. 


1 Information upon the Statute of unlawful Games, 
Apprentices, &c. muſt be at Quarter-Seſſions or 
Alles, Sc. 184 

2- Where an Offence againſt the Statutes of Appren- 

tices in Middleſex may not be preſented in the 

Courts at Weſtminſter, 184, 327 

3. Recuſancy againſt the Statute of 23 El. is no 
ſuch Offencę for which the Informer ought to be 
in the proper County, by this Statute, for it is but 
& Non. fenſancę. 8 251 


i 


Anno 35 El. Chap. Jnin:tes, 


1. Quere whether it be in Force or no, 250 


Anno 43 El. Chap. Charitable Uſes. 


1. The Words limited and appointed, will enable a 
Deviſe to a College, though it be a Corporation 
and Mortmain, 3 136 
2. The Explanation of the Proviſo, ibid. 
3. It helps a Deviſe to Feoffees of a Houſe, to keep 
it in Reparations, and to beſtow the reſt of the 
Profits upon Reparation of the High-ways, yet the 
Deyiſe is void, | | . ibid 
4- The Deviſe of an Infant, Lunatick, or one that is 
not Owner, is not aided, i bid. 


Anno ſeptimo Jacobi Regis. 
| Chap. Bankrupts, 
Vide Bankruptg. 


Anno; Jacobi ca, 5. Necuſautg. 
737 74, 126, I27. 


Chap. 8. Sureties in Erroz. 


| 1- Extens not to a Writ of Error brought upon a 
Judgment given for the Avowant for Rent in a 
Replevin, | | 6 


Anno 7. Jac, ca. 15. 


1. Made at the moſt uſual Door af the Church, 5 


4. If the Statute had only made the Preſentee void 
and not given it to the King, it would have return- 
ed to the Patron, as in Caſe of Inſtitution by Simo- 

| 167 


ny, 


Amgnment of Debts to the King. 


1. The Baron may aſſign a D 


edt due to the Feme 
before Coverture, 5 


253 
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Ln | Tenure. Vide Eftate. , - 
Tail. Vide Þvow2p. | | i. Tenant by Priority and Poſteriority makes a 
| oe ds er I; 25 1 Feoffment of all his Lands to his alone Uſe, the 
1. Eviſe to J. S. and if he die without Iſſue f] Tenure by Priority remains as before, 


Tail, 


Tail. | 33 


325 
3. When the Eſtate Tail ſhall be ſaid to be ſpent, 
: N 30, and when not 33 
join in a Grant of * 
the next Avoidance, yet it is void againft the Son, 


4. Tenant in Tail, and his Son 


| | | 45 
5. = Iſſue in Tail be once barred in a Forme- 
7 Warranty and Aſſets, he is barred for ever, 


don 
though he afterward alien the Aﬀets, 40 
6. Feoffment is made to the Uſe of A. the Baron, 
and B. the Feme, & diutius viventis, & poſt dif- 
ceſſum A. & B. tunc ad uſum hæred de c 
A. ee ſuper corpus prædict B. the 
reſts 


GAS 4494-44 +4; 


only in A. all one as if it had been haredibus A. 


die corpore ſuo ſuper corpus &c. 
+ If Lands be e . 
Heirs of his Body, it is an Eſtate Tail, 


84 
given to one and his Heirs viz. the 


173 


his Body, the Remainder paſſes an Eſtate 
I g 2597 30 
2. Deviſe to I. S. and his Heirs Males, is an Eſtate 


| 


#56 GR wt 46-4 


ore predift | 
ſtate Tail 


8. Where the Iſſue in Tail is not compellable in 


Chancery to perfect the defective Aſſurance of his 


Anceſtor, 


| | 203 
9. What Confuſions the Statute of 4 H. J. and 32 H. 8. 
3 27 
10. Where an Eſtate Tail may eeaſe for a Time, 
and as to one Perſon, and yet riſe again, and be 


have made upon Eſtate Tails, 


in Force at another Time, and to another Perſon, 


257, 239 


11. Where an Eflgte Tail may be in it ſelf perfect, 
and may be aſt6ned, yet cannot deſcend though 
there be Iſſues of the Intail, Fee 258 


11. A Feme may have an Eſtate Tail as 1 


treſs, which though it deſcend, yet by Reaſon of 
the Statute of 11 H. 7. cannot be aliened 
13. Where a perfect Eſtate Tail may neither be 
aliened, nor deſcend, | 259 
14. The Statute of W. 2. doth not make an Eſtate 
in Tail, by direct Words, but by a Paraphraſe 
| ; 293 

15. If the Tenant in Tail make a Feoffment, there 
remains in him ftill a Right of Entail, which 
he may bar, and the Tail is not in Abeyance, 


1 55 335, 336, Ec. 
Tenant by the Courteſie. 


1. Grants his Eſtate with Warranty, and comes in 
as Vouchee, yet he ſhall have Aid of him in the 
Reverſion, | 21 


Tcuant in Common. 


1. Where the Entry of one Tenant in Common ſhall 
ſerve his Companion, to et 
2. Tenant in Common be diſſeiſed by his Fellow, 
but by an actual Ouſter, ibid. 
3. Tenant in Common cannot bring a Treſpaſs a- 

lone which way ſoever he intend, 120 
4. No Subject can be Tenant in Common with 


King of an Advowſon, 127 


Tender and Kefuſal, | 
Demand. 


Nent. 


See 


258 


- 
„ 


— 


120 


the 


— 


27 

2. He that holds by a Tenure to repair, for the old 
Pale, need not repair if the old be witheld, but 
perhaps it is a Diſcharge, pro hac vice 42. Lyere, 

3. Where the firſt Office found upon the diem 
clauſit, and the ſecond upon the AMelins ſhall be 
joyned together to make that a Tenure by 
Knights Service, which would elſe be a Tenure in 

.  Capite, 126 40 

4. Tenure de Domino Rege, ut de uno groſſo, pro digeſimum 

pbropter unius feodi militis, it is a Tenure by Knights 

. > in Chief, and the Words t de uno graſſo, are 

void, 4 arr 54 90 

5. All Tenures in chief are in groſs, 7 


Teſtament. Vide Devile. 
\  Tithes, Vide Modus Decituandi. 


1 Are not due for the yearly Rent or Value of Hou- 
2. When once diſcharged by a Modus Decimandi, 
Quere, if they revive again upon Failer of the Mo- 


Aus, 5 0 
3. Are actually diſcharged and extin& by a Modes 
Decimandi, and are turned into lay Fee, as well as 
the 9 Parts, ee 42 
4. That which is given in lieu of Tithes is turned 
into ſpiritual Fee, id. ibid. 
5. If the Statute of Diſſolution of Abbeys had nor 
provided for the Continuance of their Priviledge, 
Quere, if the very Tithe in Kind had revived, 44. 
6. Are not diſcharged in Right, (though in Payment) 
by Unity of Poſſeſſion, 44, 297, 298 

7. A Cuſtom to pay the Tithes truly, without View of 
the Perſon is not good, for no Man may be his 
own Judge or Divider, 107 
8. Cannot be diſcharged by a verbal Agreement for 
Money, . | | | 176 
9. If the Pariſhioners pay their Tithes to the Par- 
ſon, who came in by Symony, it is at their own 
Peril, | 168 
10. The Vicar ſows the Glebe, &c. and dies before 
Severance, Quære, if the Executor ſhall pay Tithes, 

| | 188 


11. Tithes ſhall be paid of Willows growing in the 


_— 


to fell them, ; 219 
12. Tithes ſhall not be paid of Willows within a 
Country where they are uſed as Timber, ibid. 
13. An Abbot diſcharged of Tithes, quam diu in ma- 


the Iſſue ſhall pay Tithes, 248 
14. So though the 'Tenant in Tail ſuffers a Recovery 
yet he ſhall pay Tithes, n ibid, 
15. But if the Land return to the Abbot it is diſchar- 
ged again, ibid. 
16. Tithe naturally is but the tenth of my Revenue 
not of my Labour and Induſtry. 250 
1) Tithes are of Common Right, and where due to 
the Church, before the Council of Lateran, though 
not to any Spiritual Perſon in certain. 296 
18 What Perſons are capable of a Diſcharge of Tithes, 
and how many Kinds of Diſcahgers of Tithes there 
are. | 296, 297, 309 
19 He who 1s wrongfully collated by the Biſhop 1s 


ſuch an Incumbent as may ſue for Thithes, 302 
| Town, Vide Dille. 
2 Traverſe 


Soil of a Manor, when felled, though it be Waſte . 


nibus propriis, makes a Gift in Tail, the Donee and 
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MEAS 


+ . Traverſe ablque hoc, 


1. May be of the Place aſſigned in a Replevin, 16 
2. May not be of the Tender of the Modus, bur 
mult be of the Preſcription it ſelf de modo, 43 
3. Pleas as are idle, and are pleaded out of Time 
and Order are not traverſable, 71, 72, 104 
4. When a Juſtification is made by Force of a Cu- 
ſtom muſt be particularly traverſed, and not the 
cauſe generally by de injuria & abſque tali cauſa, 76 
5. Where a Plea that is confeſſed and avoided in 
the Main Part be likewiſe traverſed, 80, 102, 103 
though it need not, 102, otherwiſe where it is con- 
feſſed and avoided in the Whole, 103 
6. Where a Traverſe may not be taken upon a 
Traverſe, if the firſt Traverſe were not material, 
81, 104 

7. Where a Traverſe may not be taken upon a Tra- 


verſe $1, 101, 103, 104, 105. Quere, though it may 


be taken after a Traverſe, | 104 
8. Though a Traverſe upon a Traverſe be.naughr, 


et Iſſue may be taken upon ſecond 'Traverſe, if 


it be not demurred upon, Mo ibid. 
9. Where a Traverſe though Surpluſſage, ſhall not 
make the Plea vicious, 85, $1, 101, 102 
10. If the Defendant in 'Treſpaſs plead a Releaſe 
he muſt Traverſe all Trefoaſſes afcer, if a Feoffment 
all before, if a Licence all before and after, 104 


11. If the Tenant plead a Jointure made to the 
Demandant, and Acceptance of it, the Demandant | 


may plead a Refuſal, without Traverſing the Ac- 
ceptance, for it was not material for the Tenant 
wed fe be nl i nia] ibid. 
12. If the Defendant in Treſpaſs juſtifie for the Da 


in the Declaration, yet he muft Traverſe all Treſ- 
ore or after the Day, unto tbe Time of 


paſſes. 
the Action brought, : - 


104, 186 


13. Where the Traverſe. muſt not be taken preciſe- 


ly and ftrifly to the Words of the Plea, but muſt 


be allowed a larger Scope by a Modo & forma, 150 
14, Where the [Traverſe muſt be more general than 
the Plea to reach the Subſtance of the Iſſue, 106 
15. The Conſiderations executed is not traverſable 
i TT wars 
16. Where the Traverſe that ſeems to contain more 


than the Plea is yet well enough reſtrained and 


applied by a predictus, 117 


17. If a Deviſe to a Man and his Heirs, and if he 


die without Iſſue that it ſhall remain, be pleaded 


generally as a Deviſe in Fee, rhe other Side may 


_ traverſe the Deviſe, 310 


18. Where a Traverſe without an Inducement a- 
mounts only to a Negative pregnant, 321 


19. That which is not material muſt ſometime be 
traverſed as the Preſentation of F. S. alledged in a 


Quare Impedit, whereas if the ſame Patron preſent- 
ed, it is not material whether the Clerk were na- 


med F. S. or F. D. ibid, 
Treſpaſs, 

1. The Place aſſigned not traverſable, "46 | 
2. The Form of a new Aſſignment, | ibid. 
3. Is an Aktion of leſs Certainty then a Replorin, 

| Iba. 


4. He that pays a Afodius Decimandi, and yet through 
Ignorance ſets forth his Tithes, may have a Trel- 


—_—— 


paſs agamft the Parſon for taking of them, 42 


5. Will not lie againſt the Sheriff for Executing Pro- 
ceſs, though it were erroneous, 48 


6. May be barred by Pleading of a former Arbitra- 


ment, with a ſeveral Averment, _ : 50 
7. Where the 'two Defendants fever in their Pleas 


and the Jury find for one Defendant and againſt | 


the other, the Plaintiff can have no Judgment a- 
gainſt either, otherwiſe it is, if the Plaintiff had 
brought ſeveral Actions, | LEN 54 


8. A Releaſe to one Trefpaſſor diſchargeth all, 66 
9. Though the Treſpaſſes which are jointiy ſued, ſe- 
ver in Pleas and Iflues, yet the one Jury ſhall aſ- 
ſeſs Damages for all, 5 ibid. 
10. What Trefpaſſor which is no Party to the Iſſue, 
likewiſe have an Artaint for the Damages, Sc. 66 
11. There can be bur one Satisfaction taken againſt 
all the Treſpaſſors, but the Plaintiff hath Election 
of the beſt Damages, | bid. 
12. Where the two Defendants ſever in their Pleas, 
and the Plaintiff hath à Verdict and judgment a- 
gainſt one, though he emer a Noe Proſequi againſt 
the other, yet this is no Diſcharge of his Compani- 
on,” otherwiſe it is, if there had been a Non-ſuit or 
a N-Ue proſequi againſt one before Judgment, o, 

| 6180 

13. If Judgment be given againſt one Treſſpaſſor, 
and a Nolle Proſequi entred againſt the other, both 
cannot join in a Writ of Error, - 70 
14. Where a Recovery in an Action of Treſpaſs at 
the Common Law is a good Bar in a Treſpaſs upon 
the Statute, Sc. 


15. Will lie againſt a Lunatick for hurting a Man, 


| | 1 
16. If a Treſpaſs be brought for Breaking his Cloſe 
at one Day, the Plaintiff may maintain his Action 
by any one of 100 Treſpaſſes before the Action 
brought, 104, See Traverſe, 
17. The three ſeveral Degrees to avoid the Charge 
of a Treſpaſs, 134, in margine 
18, If two Maſters of Defence playing their Prize 
hurt one another, a Treſpaſs lies, Quere, | 
19. If one trained Soldier hurt another in Skirmiſh- 
ing, a Treſpaſs lies, ibid. 
20. If a Man bring an Action of Treſpaſs againſt 4. 
quod ipſe ſimul cum B. & C. did the Treſpaſs, and 
doth not ſue them all, the Writ ſhall abate, 164, 


1 5 1 

21. In a Treſpaſs againſt A. who pleads that he e: 
B. did the Treſpaſs, and the Plaintiff releaſed to 
B. though the Plaintiff traverſe the Releaſe, yer 
the Action ſhall not abate, _ - „il. 

22. When the Action may be Treſpaſs vi & armis, or 
upon the Caſe, or General and applied to either, 


| > 7 180 
23. Treſpaſs vi & armis will lie for taking away 


Trover and Converfion, 


| 1. The Form of Pleading in "Ta. 187 | 
| 2. A Treſpaſs and Detainer makes no Converſion 


ibid. 
verſion, though it ſerve to prove one, 187 
Trial. Vide Diſne 


1. Where a Miſ-trial, though by Conſent of Parties 
is not aided, 2 * 
2. Where the Trial of the Cuſtoms of London, ſhall 
be by Common Jury, and not by Certificate, 85, 
| | 86, 87 


3. Where in a Cauſe of Publick Concernment to a 


Town or City, the Court may for avoiding Multi- 
0 of Suits, direct a Trial to be had in one 
Man's Caſe for all, | 92 

4. Where the Right and Title to Corn growing, came 

to be tried in an Action of Debt upon an Obliga- 

tion, | ERS 4 

5. The Trial of. Baftardy in an AGion for Slan- 

der, ſhall be per pais, and not by the Ordinary, 179 
6. Where, and in what Caſe a Matter of Record 
being mixt with a Matter of Fact, ſhall be tried 
per pais, and not by Record, 244 
. The Trail of full Age in an etatate probanda, muſt 


H 2 


_ Tyranny, 


134 


quendam canem venaticum 8 283 | 


3. An unreaſonable Detainer doth not make a Con- 


be by Jurors of 42 Years old at leaſt, 325 


I.. The Verdi®t may find the Ward married with 

1 | out ſaying by whom, | 99, 100 

| Tyranny. : | 15. Where the Jury may in their Verdict find a 
| | | Le Nh Bond of Septuagint' and quingquagint lib. to be for 

1. What are the ſeveral Parts of it, 150 750 J. though they do not find that to be the Inten- 


2..How all Things which make up a compleat 'Ty- 
ranny, may be ſaid to concur in the Papacy, ibid. 


* * 1 2 — 


— 


V. 


Variante. 


1. Between the Obligation, and the Writ and Decla- 
ration, when it hurts when not, 18, 19, 20, 116 
2. Between the Original Writ of Waſte, and the De- 
claration is incurable and abates the Writ, 38 
3- If the Declaration be upon a Bond made ultimo Au- 
guſt, and upon Oyer it appears to be dated 19 Au- 
gut, this is not Variance from the Count to Arreſt 
; 7. rms after Verdict, | 249 
4. Where the Return of the Inquiſition ſhall be 
- ſaid to vary from the Writ to the Eſcheator, and 
where not, | 1 253 

5. Where a Variance between the Leaſe and the In- 
formation for Forgery of it ſhall vitiate the Whole 
Information, e 


Venire Facias 
„ 5 Vide Amendment. 
-©"TEvidence. - 
„„ 
r. Where a Verdict in one Action, ſhall be a Con- 
viction of Colluſion in another Action, 2 
2. Where a Verdict in the disjunctive will be well 
enough, the Point in Iſſue being ſufficiently found, 
6 5 49 
3. Where the Jury begin with a direct Verdict, and 


conclude with a ſpecial Matter ; or with the ſpe- 
cial Matter, and conclude with a direct Verdi:Q, in 


both theſe Caſes the ſpecial Matter makes the Ver- | 


dict, boy 5 33 
4. Where Verdict ſhall be ſufficient for the Plaint'f 
or Defendant, though it do not find the Iſſue lite- 
rally, if it find the Subſtance, 32, 54, 55» 73 
5. Where a Verdict that finds a Thing meerly out 
of the Iſſue is utterly void, | 


ved and wrought into Form by the Court 54 
7. Where a Verdict, for one ſhall benefit another, 


| wy ; 1 g 8 N 5 4 
8. Where Verdict that varies from the Word of the 


Iſſue ſhall be good enough, but where it wholly de- 


parts from it 34, 55 
5. W 

7 —_ 4s, 55, 98, 312 
10. If the Plaintiff take Iſſue upon the Acceptance 
of a new Bond in Satisfaction of another, which is 
no Bar, and Verdict be againſt him, Quere, whether 
the Plaintiff may yet have Judgment, 69 
11. Where the Verdict that doth not find the Iſſue 


272 


here a Verdict mall be taken according to If. 


4 


9 


44, 33 
6. Where a Verdict that is unformal, ſhall be recer= | 


modo & forma, as it is joined is enough, yet 


it muſt not wholly depart from the Form, 73 
12. What Defedts are hol = after a Verdict, ſee the 
- Statutes of Jeofails, and Jeofails, 2 | 
13. The Verdict in « Raviſhment of Ward may be 
Conditional. 99 


9 _— F . 
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tion of the Parties, and though it were 
ledged in pleading. 

ſeems to be againſt Law and Senſe, is 
114, 113, and where it is good, 


| 17. Where a Verdict upon an Iſſue larger than was 


needful, is good enough, 


dict where the Doubt is likely to ariſe 
noſmer of the Corporation, | 


not ſo al- 
116 


| 16. Wbere the Verdict that finds the Iſſue which 


not good, 
117 


| 119 
18. What Caution is beft to be uſed in finding a Ver- 


upon Miſ- 
125 


19. In an Action for Debt for 110 J. upon the Statute 
of 21 H. 8. for taking of Farms, the Iſſue was non 


debet, and Jury ſaid debet 30 J. without ſhewing for 
which Farm or which Month, yet held good, 318 
20. Where the Jury may in their Verdict find a local 
Thing in another County, and where not, 170 
21. The different Effects of a General and ſpecial 


Verdict, 
22. When the Verdict finds the Fact, but 


| 191 
concludes 


upon it contrary to Law, the Court ſhall reje& the 


_ Concluſion, 
23. A Jury may find Matter of Record 
ſtanding our old Books, 


24. A ſpecial Verdict may be found upon 


Iſſue, notwithſtanding our old Books, 


222 

„ notwith- 
227 

a ſpecial 

203, 227 


25. The Difference between a Verdict and a Plea, 242 
26. If the Jury find a Bargain and Sale 


or a Fine, 


and do not Mention Inrolment or Proclamation, it 


ſhall not be intended, and why, 


262 


27. What ſhall be a ſufficient Verdict to find a com- 


mon Recovery and what, 


262, 263 


28. Where a Verdict concludes ſpecially upon one 
Point, the Court ſhall doubt of no more than the 


ral, | 
29. Where a Verdict may be taken by a 
| * 
Intendment, and where not, 


Ville, 
1. If the Ville of D. be named firſt, and 


| Jury Doubts, ſecus, where it concludes in the gene- 


262, 263 
reaſonable 
262, 263 


afterwards 


the Pariſh of D. with a prædictus, the Pariſh and the 


Ville ſhall be by Intendment all one, 
tenſive, 


Villenage and Villeing, 


and coex- 
| [ 


1. Came ex jure gentium, by Reaſon of Captivity, 99 
2. The Confeſhon in Court of Record is not a Crea- 
tion, but a Declaration of a rightful Villenage be- 


fore, 


ibid. 


3. The Confeſſion in Court of Record binds not the 


Iſſues born before, they may falſify, 
4. Why Villeins of old were called ſervi, 


Vilne. 


ibid. 
ibid. 


1. From a Wrong Place, though by Conſent is Error 


5. 


2. When de vicineto de D. is as good as de vicineto paro- 


| chie de D. 6. bis. 
3. May be from a Caſtle, 


| 37 
4. Ought to come from the Place where the particu- 


lar Iffue did ariſe, 


nun OF 
5. Where ſeveral Iſſues may be tryed by one Venire 
facias, from the Several Places where the Iſſues a- 


riſe, and where the Ven. may be ſeveral, 


37, 64 


6. Awarded from one Town inter alia, from whence 


no Iſſue did ariſe, is not good 


. 
7. Cannot be good for Part and void in Part, ibid. 


8. When the Court ought to diſallow it, ex 


jo, ibid. 
. The 


* * FORTIS r 
— 


9. The Plaintiff prays Proceſs to the Coroners, and 
the Engry is & ei conceditur, yet the Venire facias was 
awarded to the Sheriff. Oyere, whether this Grant 
in Favour of the Plaintiff may not ſtill be forborn, 
and Quere, whether it be not remitted by the Sta- 
tute, 64 

10. Venire fac. ad triandum exitum, 18 good enough 
where the ſeveral Iſſues are joyned, pM 

11. Venire fac. returned by three Coroners, where 
there is four, is holpen by the Statute of not ſo of 
a Return by one Sherift in London, 70 

12. The Viſne muſt neither be too large, nor too ſtrait, 

13. The Want of aſſigning the Place from whence 
the Viſne ſhould come, will not hurt, whereby the 
fact is confeſſed 82, otherwiſe where it is not — 
ſed, | | 

14. The Ven. muſt be de Corpore Count, for Trial 
Titles, as Knight or not Knight or ſuch like iſſues 
as are at large, 88 

15. A new Jen. fac. ſhall be awarded, when the Ha- 
beas Corpus is returned album breve, 130 

16. If no Place be alledged for the Fact in Iſſue, 

there the Taking of the Viſne from the Place of the 


Action, ſhall be preſumed right becauſe the con- 


trary appears not, ſecus, if the Fact had been laid 
in another Place, 187, 188 
37. Where the Promiſe is laid in one Place, and the 
Breach in another, the Viſne muſt be according to 
the Event of the Iſſue, whether it be taken upon 
the Promiſe of the Breach, 188 
18. Where the Iſſue for trying the Preſeription for 
a Way is from all the Places mentioned in the 
- Record, it ſhall not be made void by a Foreign 
Baurpriſe, 189, 190 
19. If the Iſſue be Nul tiel Ville, the Ven. muſt be de 
Corpore Comitatus, 5 | 
20. If the Iſſue be non habetur 


249 
tal. Eccleſiam de V. the 
Ven. muſt be de vicineto de V. | 


| 249, 250 
21. If the Iſſue be Ny! tie! Cuſtom for the Wild of 
Kent, the Ven. muſt be de corpore, Ec. 266 


22. If the Iſſue be not Parcel of the Manor of D. 
the Viſne muſt be from the Manor, not from D. 


"the Place of the Taking, and not from the Manor 


for after a Verdict the Court regards not the Poſſi- 
bility that the Manor may be larger than the 


305, 326 


Town, | 
24. In an Action upon the Caſe for Plowing Wy 
in D. leading from D. to S. if the Iſſue be not guil- 
ty, the Ven. from D. is good enough, but if Iſſue 
be upon the Preſcription, the Ven. muſt be from D. 
and &. | 205, 326 


Under-Sheriff, 
1. Is but the Sheriff's Deputy 13. may be made at 


Will, | 5 I 
2. Muſt of Neceſſity be removable, though made 


irrecoverable, | f << ibld. 
3. His Oath 13. hath been long in Uſe, * ibid. 


4. Hath Power to do all that the Sheriff can tranſ- 
La © 5 
5. Cannot 'be reſtrained in any Part of his Power 
by the Sheriff, nor reſtrain himſelf by Covenants, 


Union. 


(21 H. 8. 
Vide 
| Pluralities. | 


Reparations 67 


ſhall be ſeveral as beforc, 
5 6 | 


9 4 
of 


284, 235 


ibid; | 


| 


—_ 


96 


| 27. After the Vouchee hath entred into Warrant 


1. Where two Parochial Churches be united, yet the | 


23. He that is Heir to ſeveral Warranties, muſt be 


, PYoucher, Vouthee; 


1. May be by him who comes in as Vouchee, 21 
2. If Tenant by Courteſie come in as Vouchiee, he 
may have Aid of him in the Reverſion, ibid. 
3- Where it may be upon a Releaſe with Warranty, 
| ibid. 

4. So of a Coparcenor who comes in as Vouchee 
after Feoffment with Warranty, | ibid. 
5. Upon a Releaſe with Warranty, if Counter- 
| pleaded by the Demand, the Aid of it is loſt, 22 
6. The Ditterence between a Voucher and a War- 


rantia Charte, brought upon a Warranty of Land 


diſcharged of Rent, ibid. 
7. In a Writ of Entry in the Per, how far admitted, 
ibid. 


8. A Judgment upon it binds the Land only from the 
Time of the Voucher, 23 
9. Where it may be of the Heir of the Part of the 
Mother, notwithſtanding there be an Heir of the 
Part of the Father, and where not, | 25 
10. Where it may be of the very Heir alone, or of 
the other Heirs alſo for Poſſeſſions, as of the Siſter, 
Heir by poſſeſſio fratris, or the younger Brother in 
Borough-Engliſh, or the Reſt of the Brothers in 
Gavelkind, | 23, 31 
11. Where it may not be by ſpecial Heirs alone, ex- 
cept they come in as Vouchees for Poſſeſſion wit 
the very Heir, | 25 
12. Cannot be by one Parcenor alone, after Aid pray- 
ed of his Fellow, if his Fellow make Default, 26 
13. When the Vouchee would avoid the Warrant 
by Change of the State, he muſt ſhew how the 
Eſtate is changed, | ibid, 
14. When the Vouchee enters generally into War- 
ranty, he ſhall warrant no Eſtate but that which the 
Tenant hath, unleſs in ſpecial Caſes, ibid. 


15. If the Vouchee enter with a Proteſtation, how it 
ſhall help him, ibid. 


» * 


16. May be after the Privity deſtroyed by them who 


are by Repreſentation in of their firſt Eſtate, 25, 
| | 26 
17. Cannot be by him that hath ſiffered a Common 
Recovery to the Uſe of himſelf and his Heirs, 27 
18. When it may be by a Strahger ro whoſe Uſe a 
Common Recovery hath been ſuffered, ibid. 
19. Cannot be the ſecond Time after Recompence 
in Fee once had, 


5 | 21 
20. Otherwiſe it is, if Recompence be only for Life, 


28 
21. If one only, Where a Man hath ſeveral War- 
ranties, is a Rrenouncing of the other Warranty, 


| 27, 28, 2 : 
22. May be by the Husband only upon a Releaſe 


with Warranty to him and his Wife, if the Wife 
had nothing, 27 


vouched only as Heir to one, 


: 
24. In ſome ReſpeQs it is a Plea in Bar and in 8 
ReſpeRs it is a kind of Suit, Ai did. 


25. If the Warrantors adviſe ſeveral Pleas in an 


Action where they cannot be vouched, Recom- 
nee can only be had againſt him whoſe Plea was 
ollowed; EN ibid. 
26. If the Grantee of an Ad vowſon with Warranty 
vouch and loſe, he ſhall have a Recompence in 
Land, | | 43 


7 
47, 16 
may be vouched, 225. 


$ 
Void, Yoidable. = 


1. If an Infant deliver Money with his own Hands, 
it is but voidable by an Action of Account, 7 
2. Where the ſame Thing may be good at one Time 
and void at another, 165 
| | | | 3. Where 


the Tenant is out of Courts, 
28. An Infant in Ventre ſa mere, 


ET IS — 


Forney 


3. Where 
| poſe and good at another, 112 | 
4. Where the ſame Thing may be yoid to one Per- 


ſon, and not void as to another, 165, 336 
5- Where the ſame Thing may be void, or not void, 
at the Election of him whom it concerns, 166 
6, Where a Thing may be void, and yet not to be 
avoided in every manner, 166 
| Ale. 
1. Is the ſame in Eſtate and Quality with the Land, 
| | | 1 
2. Limited without Conſideration, is void, and re- 
turns again, | ibid, 


3. Limited to him that was Owner of the Land be- 
fore, doth not change his Eftate, See Eſtate. 
4. When it ſhall go/to the Heir of the Part of the 
Mother, drin PBorough-Engliſh, according to the 
Land, and when it ſhall go to the Heir at Com- 
mon Law, 31 


5. 4. Covenants to ſtand ſeiſed, Se. the Remainder | 


the ſame Thing may be void to one Pur. 
| ibid, 


* 


„ — EET PII 


to the Right Heirs of B. Quere whether this Uſe in ; 
Abeyance ſhall fo far transfer the Remainder in 
Abeyance, that there be not a Reverſion left in 


the Covenantor, till the Remainder fall, 74 
6. Reſervation of a general Power to limit Uſes to 


any Body is void, and though by Virtue of that, 


Power and Uſe be limited to a Daughter, the Caſe 
1s not bettered by the Event, 2 
7. A Covenant that the Heir ſhall ſtand ſeiſed is void, 


3 


8. Ceſtuy que uſe, and his Heirs may make a Feoff. 


ment to three Perſons, of which two had Notice of 


the former Uſes, the new Feoffees are ſeiſed to new 


Uſes, 349. but the two are bound to make Recom- 
pence for the Wrongful Change of the old Uſe, 
Which RecompeMe: may go out of the Eftate of 
» Ceftuy que uſe, but for the third Part there is no 

Remedy at all, | | 349, 350 


— — 


W. 
Wager ok Taw. 
1. FF Debt be brought againſt three, though two 
I pleaded ad patriam, yet the other may wage 
his Law, adjudged. : 2 244, 245 
Wards Court. | 


"—_— 
* 


1. The Courſe of the Court upon Offices found, 38 


2. A Decree contrary to the Courſe of the Exche- 

quer drawn up there without Prejudice to the Uſe 

of the Exchequer, | 3 46 
3. The Auditors can award no Proceſs to anſwer an 


Charge, but upon a Record, as an Office or the 


like, 


do avoid the SubjeR's Charge of many Offices, ibid. 
5. When an Office hath found the Deſcent of the 


Remainder, the Feodaries Certificate of the Death 


of Tenant for Life is allowed as good as a new Of- 
fice by the Courſe of the Court, bid. 


Wardſhip. See Acteptante 


| Ba The Heir within Age knighted after the Death of 
his Father, may ſue Livery preſently, 46, 91, Sed O. 
2. The Heir bein Fa del is 3 to all GE 
of Wardſhip of full Age, 


5 : rn FFF 
3. The Heir though knighted, muſt anſwer the Value 


of his Marriage becauſe: veſted, 46 91, 
4. When the Tenant dies, his Heir within Age, the 
Lord is preſently in Poſſeſſion of the Body without 


: 3 5 

4. An Office in one Shire found of all the Lands, 
ſiome lying in other Shires, is allowed by the Courſe 
of the Court to ground a Charge or Proceſs upon, 


21. Not where Damages only have been recovered, 


* 9 — 


$, The Heir of the Bargainee who dies before Inrol- 
ment, ſhall be in Ward, | (736, 222 


Warrantia Charte. 
1. 15 either proviſional, or remedial, | 21, 217 ; 


2. Where it is proviſional quia timet Damages are not 
recoverable, yet he ſhall declare ad damnum 23 


| 3- What Points are requiſite to be obſerved in the 


n 


| 4. It muſt be, brought by the Tenant in Demand of 


the Land, : = 21 
5. Ad in ſome Caſes it may be brought by the Vou- 
chee, 55 | . © ibi 
6. Is ſupplementary in Statute of Voucher, 21, 22 

. i. 6. WH ; — 40 
7. May be brought by the Defendant over, hanging 
the Writ againft him, 5 21 
8. When it may be brought upon a Releaſe with 
Warranty, * 3 21, 22 
9. Will not lie upon a Deed that paſſes nothing, 22 
10. When it may be brought before any Plea plead- 
ed, and when after Judgment, and before Execu- 


tion, | : 3 To 5 ibid. 
11. The Count need not be ſo ſpecial, as the de- 
raigning a Warranty in Caſe of Voucher, tid. 


12. Will lie in all Actions real, either before, or 


hanging thoſe Actions, though a Voucher or Rebut- 
ter lie in thoſe: Actions, 3 ibid. 
13. A Judgment in it binds the Land from the Teſte 
e ibid. 
14. When Execution may be ſued but once, and 
when oftner, | £0 27, 28 


15. Execution cannot be ſued till Loſs firſt ſuſtained, 
| > | | 152 22, 23 
16. Execution may be ſued a Stranger enter, though 


he bring no Action, 5 26 
17. When it may be brought after Voucher, 23 
18. It is beſt for the Defendant who is required to ad- 
miniſter a Plea, to make Entry of the Plea ten- 

dred upon Record, 6D 23, Quere 
19. Surpluſſage in the Count hurts not, 23 
20. Will lie where Land and Damages, or Land on- 

ly have been recovered, ibid. 


ibid. 


22. If it be brought by the Diſſeiſor, and the Diſ- 


ſeiſee enter, and the Diſſeiſor re- enter, yet he ſhall 
recover, 16. otherwiſe it is if the Entry and Re- 
entry had been before the Writ brought, ibid. 

23. If it be brought in Time will ſecure a Man a- 
gainſt the Danger of an Ejectione firme, 26, 27 

24. Where it may be brought againſt him who hath 
been vouched before, and where not, 27, 28 

25. Where ſeveral Writs may be brought, and ſeve- 
ral Judgments had, and ſeyeral full Satisfactions 
for one Loſs, | 


29 
26. If the general Iſſue be pleaded, the Plaintiff may 


have Judgment preſently, but if he join Iſſue, upon 
it, Ae be totally barred, 1 


| + TEASE 3 I99 
2). A Collateral Warranty binds not the King with- 


out true and actual Aſſets, 339 


Warrantp. 


1. Is to ſecure againſt all Eviction by any Titles ei- 
ther by Entry or Action, Bp 26 
2. Is not to ſecure againſt tortious Entails, 35 
3. Nor a Warranty in Law upon an Exchange, 41 
4. It is both a Covenant real, and perſonal to ſeve- 
ral Ends and Reſpetts, - 28, 34 
5. May be extinguiſhed by a Re-feoffment to the 
Warrantor, 


| 47 
6. Though ſeeming entire, may by Conſtruction of 


Law be divided, 24 
7. Is a Servitude upon him, and his Eſtate who 
| Warrants, _ 25 
8. Muſt be taken ſtrictly, ; ibid. 
9. How the Charge of a Warranty upon the Heir 
differs from a Charge by Obligation, _ 

5 ä 10. 
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1 


10. on to a Seigniory is loſt by Eſcheat of 
by ; 3 1 : 2 


11. Made by two Joynt-tenants, is loſt by Partition 
. at Common Law. ibid. 
12, Made by two Joyn 
- 'rends only to a joint Aſſignment, 
33. Where the Entry into W 
the Conſequence of it may be 


26 


14. He thats in by Recovery, in the Poſt, can take | 


no Advantage of it, nor he that is in the Per, unleſs 


it be in the Per, by him to whom the Warranty | the Leſſee keep ir not in Repair, it is no Waſte, 234 


8s e ee Tm 27 
15. But if the Feoffce with Warranty ſutfer a Com- 


mon Recovery to the Uſe of himſelf and his Heirs, 
he may vonch ſtill, for tis his old Eſtate, bid. 


16. To a Man, his Heirs and Aſſigns, extends to a 
Stranger to whoſe Uſe the Feoffor ſuffered a Rero- 
A e ee WI 
17. May to ſeyeral reſpects receive ſeveral Satisfac- 
tions, by Parcels, but not tgtally, _ 28 


18. Annexed to the Grant of an Advowſon will en- 


title the Grantor to a Recompence in Land if it 


be recovered againſt him, | 45 
WD . granted againſt the Heirs firſt, o- 
mitting the Anceſtor is void, „ 
20. When a Warranty for Life is annexed to a Fee- 
ſimple, yet the Recovery in Value is of an Inheri- 
rance, for it is a Warranty of a Fee, though not in 
2 5555 5 1356 
21, How a Warranty may be ſaid to attend and wait 
upon the Grant, 55 276, 27) 
22. The Tenant muſt plead Dilatories, rather than 
put a third Perſon to his Warranty, which is in- 
tended in Law wltimum refugium, 


Mlaſte. 
Vide Pꝛohibition of Waſte. 


1. Brought by Baron and Feme, the Writ muſt con- 


clude to the Feme only, 
2. Where the Writ may vary 
yet be good, NO LT: e 
3. If Timber be felled upon the Glebe, pending the 
Quare Impedit, a Prohibition of Waſte is grantable 
upon Surmiſe of the Plaintiff, 1 
J. Will not lie againſt the Leſſee for Houſes 
ſtroyed with Tempeſt, | 4 
5. The Feme cannot be received in Waſte after a 
Verdict given againſt her and her Husband, 
6. If Waſte be brought in Dorſetſhire, and Iſſue be 


upon a Surrender in Middleſex, Quære, how. the 
Writ of 


de- 


viſum Furatorum. 


| „ 62. GTO 
7. Leſſee of a Houſe, with a Clauſe, quod poſſit 


it down, 


| 149 
8. A Writ of Waſte defective in Subſtance, allowed 


by Reaſon of Precedents, 
9. To fell Willows 
is Waſte, 


84 


219 


to. If the Leſſee do any Act by which the Nature of 


the Thing demiſed is charged, it is Waſte, ſecus, if 
he only better a Thing in the ſame Kind, 


dry up a Piſcary, to ſuffer a Surrounder, or to de- 
cay the Pale of a Park 1s Waſte, 234 

12. To dig a Meadow, or to drain a Sewer, is no 

Waſte, 1 a — 234 
13. To build a new Houſe is no Waſte, but to take 
Timber either for the Building, or Repairs of it, is 
Waſte, 


not in Repair, it is Waſte, and the Writ muſt be 
in domibus dimiſſis, 


tenants, and their Aſſigns, ex- 
nent, ie 
arranty is general, what 


281 


g * 
from the Regiſter, and 


— 


177 


iſin ſhall be awarded, which muſt be per 


Com- 
modum ſuum inde facere meliore modo, &c. cannot pull 


growing in the Soil of a Manor 


234 
11. To plow Meadow, to turn Wood into Paſture, to. 


| ibid. 
14. If the Leſſee build a New Houſe, and keep it 


? 4 
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15. If the Leſſee of a Manor open 
Waſte, N e 
16. If che Leſſee of Mines by ſpecial Name open'a - 
new Mine, it is no Waite, but to take Timber for 
the Maintenance or Uſe of it, is a Waſte, © id.. 
17. If the Mine be open at the Time of a Leaſe; 
and both the Leffor and a fermer Leſſęe have uſed 
to take Timber for thoſe Purpoſes, Quart, if it be 
not Waſte, in the ſecond Leſſee to rake Timber, 23 + 
18. If the Leſſor build a Houſe after the Leaſe, and 


a Mine, it is 


Waiver. 


I. Every Eeeleſiaſtical Court muſt remit to the next, 
and cannot wave it for a higher, 16, 186 
2. If Demurrer or Iſſue joined upon the Plea per dar- 
rein continnance, This is a Waiver of the firſt Plea, 


it it were to Iſſue, not ſo if it were to W 
Wife. 5 
Vide Baron and Feme. 
Will. Vide Deviſe. 


2. Where a Power to revoke by Writing doth not ne- 
ceſlarily require a Deed, bur may be executed by 


a Will, ee 3125, 313 
Witnelles. aA 


1. In Caſes of general Concernment, as for commor\ 
- Modus Decimanili, or the like the Freeholders, In- 
habitants, or Pariſhioners, are not allowed for Wir- 
neſſes one for another, 1 92 
2. The King's Certificate of a Matter of Fact, under 
his Sign Manual, is Teſtimony without Exception, 
2 a 113 
3. If = Witneſs do depoſe that the Defendant did 
ſollicit a Juror to appear, and to do him reaſonable 
Favours, or Words to the like Effect, this is no ſuffi- 
cent Proof, nor direct enough ts make a Crime, 204 
4. Their Teftimony viva voce, are more effectual fo: 
the Diſeovery of the Truth, then their Depoſition 
in Paper, and why, ,, 825, 326 


Wzit. | 5 
Vide Abatement of Writs. 


I. When the Variance of it, and the Declaration 
from the Obligation hurts, and when nor, 18, 19 


| 3 20, 116 

2. Where Variance from the Regiſter mall nor 
hurt & econtra. „ 43; 92, 204 
3. Where the Writ may be general and the Count 


ſpecial, 84 
4. If Waſte be brought in Dorſetſhire, and Iſſue be 
upon a Surrender in Middleſex, Cuære, how the 
Writ of Seiſin ſhall be awarded. _ 179 
5. A Writ of Waſte defe&ive in Subſtance, allow- 
ed by Reaſon of Precedents, Tx .- v& 
6. Where two ſeveral Writs will lie at one Time for 
the Reverſal of one Judgment, , 418 
7. If the Leſſee build a Houſe, and keep it not in 
Repair, the Writ of Waſte muſt be in domibus dimiſ- 
fs 15 52 8 
8. Where a Writ per ſbatium 6 Menſium proxime ſequent. 
in a Declaration, ſhould not vitiate the Original, 
which bears Teſte within that Time, 284 


9. Writ purchaſed by Journies Accounts againſt an 
Heir or Executor, upon Reverſal of Outlawry, 248 
10. Writ of Ejectione firme, and Battery both in one, 
249 
251 


11. Writ not purſued is as no Original, 
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' BOOK $ Printed for R. Gostixc at] d by 
Tuo. Wann, inthe Inner-Temple lane. 


the Middle-Tcmple-Gate in Fleet-ftreet. 
* I. 1 E firit Part of the Inſtitutes of the Laws of 


| England, or a Commentary upon Littleton, not 
the Name of the Author only, but of the Law it ſelf. By 
Sir Edward Coke Kt. the Eleventh Edition, carefully 
corretted, with an Alphabetical Table. To which is 
added, the Treatiſe of the Old Tenures of the Laws 
of England, and alſo three Tracts, the firſt his Read- 
ing upon the Statute of levying Fines, the ſecond of 
Bail and Mainprize, the third his Compleat Copy- 
holder, and many Thouſands of new References to the 
Modern Law Caſes. t 8 
II. Leges Anglo-Saxonice Eccleſiaſtite & Civiles ; con- 
_ taining all the Engliſh,. Saxon, French, Norman and Latin 
Laws, from the fir Chriſtian King Ethelbert, down to 
Magna Charta; with large Notes, containing neceſſary 
Explications and References to the old and preſent 
Laws in Great Britain, the Capitularies and old Laws of 
Germany and France, Sweden and Denmark. To which is 
added, Sir Henry Spelman's Codex Legum. weterum ; con- 
taining all the Laws from King Henry I. to Magna 
Charta; and alſo Biſhop Nicholſon's Epiſtolary Diſſer- 
tation, De Fure Feudali veterum Saxonum. By Dr. Wilkins, 
In Folio. | | T8 
III. Regiſtrum Honoris D. Richmond. Exbibens Terrarum 


S Villarum, Que quondam fuerunt Edwini Comitis infra 
Richmondſhire, Deſcriptionem : Ex Libro Domeſday in The- 


ſauria Domini Regis: Necnon varias extentas, Feoda Comi- 
tis, Feoda Militum, Relevia, Fines & Wardas, Inquiſitio- 
nes, Compotos, Clamea, Chartaſque ad Richmondie Comita- 
tum ſpettantes : Omruia juxta Exemplar antequam in Bib- 
liotheca Cottoniana aſſervatum exarata.. Adjiciuntur in Ap- 
pendice Charts alia, Obſervaticnes plurimæ, Genealogje, & 
Indices ad O illuſftrandum neceſſarii. In Folio. 

IV. The Reports of Sir Creſwel Levinz, in three 
Parts, Beginning at the 12th Year of King Charles II. 


| and ending at the $th Year of King William III. In 


Folio: French and Engliſh with References 
V. Reports in the Court of King's Bench, from 


the 12th to the zoth Year of King Charles the II. By 


Foſeph Keble of Gray's-Inn Eſq; in 3 Volumes. In Folio. 
VI. A Report of divers Caſes in Pleas of the 
Crown, adjudged in King Charles the II. with Direc- 


tions for Juſtices of the Peace and others. By Sir Fohn 


Keyling Kt. from the Original Manuſcript, under his 


own Hand: To which is added the Reports of three 
Modern Caſes, viz. Armſtrong and Liſle; the King and 


Plummer; the Queen and Mazveridee, In Folio. 


VII. Tables of all the Caſes Printed in the Books 


of Reports, digeſted under proper Heads. 'To which 
is added, The Names of all the Caſes in an Alpha- 
betica) Order. In Folio. N EIT, 

VIII. Modern Entries, being a Collection of ſele& 
Pleadings in the ſeveral Courts at Weſtminſter, viz. 
Declarations, Pleas in Abatement and in Bar, Repli- 
cations, Rejoinders, &. To which is added, a Col- 
lection of Writs in moſt Caſes now in Practice: With 
two Tables, one of the Names of the Caſes; and the 
other of the Pleadings and Writs. By Fohn Lilly Gent, 
late Principal of Cl;fford's-TI1m, In Folio. 

IX. A Law-DiQtienary and Gloſſary, interpreting 
ſuch difficult and obſeure Words and Terms, as are 
found either in 6ur Common or Statute, Ancient and 
Modern Laws, with References to the ſeveral Statutes, 
Records, Regiſters, Law-Books, Charters, Ancient 
Deeds and Manuſeripts wherein the Words are uſed ; 
and Etymologies, where they properly occur. By T. 
Blount of the Inzer-Temple Eſq; The Third Edition 
very auch enlarged by W. Nelſon Eſq; In Folio. 

x An Exact Abridgment of the Statutes in Force 
and Uſe from Magna Charta, 9 H. 3. to the Begin- 
ning of the 6th:Year of King George, in 5 Vol. In Ocfavo. 

XI. Les Termes de la Ley: or certain difficult and 
obſcure Werds and Terms of the Common Laws and 
Sratutes of this Realm, now in Uſe, expounded and 


explained, newly corrected and enlarged, with Addi- 


tions. In Octava. 
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Lau- Boobs Printed for, and ſold by 


Lt. * Arguments and Reports of Sir Henry Pol. 


lexfen Kt. Late Lord Chief Juſtice of the Com- 
mon Pleas, in ſome ſpecial Caſes by him argued, du- 


ring the Time of his Practice at the Bar, together 
with divers Decrees in the High Court of Chancery, 
upon Limitations of Truſt for Terms of Years ; pub- 
liſhed with the Allowance and Approbation of all the 
Judges. In Polio. | 


II. A New. Book of Declarations, Pleadings, Ver- 
dis, Judgments and Judicial Writs with the Entries 
thereupon; many of the ſame being upon new Caſes 
and Statutes in the late Reign, with various other 
uſeful and neceſſary Entries, compiled by Mr. Henry 
Clift, and publiſhed by Sir Charles Ingleby Kt. Serjeant 
at Law. In Polio. | 

III. Mr. Fobn Lilly's Practical Regiſter, or General 
Abridgment of the Law, as it is now practiced in the 
ſeveral Courts of Chancery, King's Bench, Common 
Pleas, and Exchequer, digeſted by Way of Common 
Place, under Alphabetical Heads, with great Variet 
of Caſes extracted from the Reports, together wit 
all the Modern Rules of Court, brought down to 
this Time. in 2 Volumes, In Polio. | 
IV. Mr. John Lilly's Practical Conveyancer, con- 
raining Rules and Inftruttions for drawing all Sorrs 
of Conveyances of Eſtates and Intereſts, alſo parti- 
cular Rules for the Expoſition of Deeds, Wills, &%. 
and of Words uſed in Conveyances, together with the 


| Reſolutions of the ſeveral Courts at Weſtminſter, in 


Caſes wherein Difficulties have ariſen, touching 


| the Words and Clauſes in Deeds, Deviſes, Sr. In 


Polio. 


| rn Mr. Serjeant remain's Placita Coronæ, or Pleas 
U 


of the Crown, in Matters Criminal and Civil, con- 
taining a large Collection of Modern Precedents, 
(viz.) Appeals, Convictions, Indiftments, Informati- 
ons, Traverſes, Pleadings, &c. Writs of Mandamius, 
Quo Warranto, Reſtitution, Habeas Corpus, &c. and Re- 
turns thereof, with great Variety of Precedents un- 
der many other Heads, relating to the Crown-Law : 
The Whole digeſted and reviſed by Mr. Fohn Rice, 
of Furzivals-Inn. In Folio. | 

VI. Modern Reports, or ſele& Caſes adjudged in 
the Courts of Chancery, King's Bench, Common 
Pleas and Exchequer, from the Reſtoration of King 
Charles II. to the third Year of her late Majeſty 
Queen Arne incluſive, in fix Volumes in Folio, with 
compleat Tables to the whole. 
VII. Mr. Sejeant Lutwitch's Reports and Entries, 
as alſo the Reſolutions of Court upon divers Excep- 
tions taken to Pleadings, and upon other Matters in 
Law, from the 34th Year of King Charles II. to the 
zd Year of her late Majeſty Queen Anne. In 2 Vol. 
in Folio. | 
VIII. The Compleat Court-keeper, or, Land- 
Steward's Aſſiſtant, containing the Nature of Courts- 
Leet, Courts-Baron, and Courts of Survey, with a 
general Introduction to every Thing incident to them 
according to Law and Cuſtom; together with the 
Manner of Keeping the ſaid Courts, with the Charge 


to the Juries, and the Forms of entring thoſe Courts 


in the Minute-Books, and in the Court-Rells, with 


Precedents of great Variety of Preſentments, Amer- 


ciaments, Eſtreats, Copies of Court-Roll for Life“ 
and in Fee, Grants, Surrenders, Admittances, &r. 
and all other Proceedings of that Nature, the third 
Edition, with large Additions. In O#avs, 

IX. The Clerks Remembrancer, containing all Sorts 
of ſmall and uſeful Precedents with Proper Directi- 
ons in Conveyaneing and the Compleat Methods 
of Practice in the Courts of King's Beneh, Com- 
mon Pleas and in the High Court of Chancery. In 


Octato. 
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